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ADVERTISEMENT 
CONCFRNING THE 


PRESENT EDITION. 
8 

un very favourable reception the laſt 
T edition met with fra the Public, hath 
encouraged me to continue the negeſſary al- 
terations and additions to the preſent time, 
and to make ſuch new arrangement of the 
caſes as ſeemed requiſite to explain the law . 
under each reſpective head with greater pre- 
ciſion. This I have been the better ena- 
bled to do from the regular publication at the 
end of every term of the determinations. in 
the court of King's Bench ; in which court 
it moſtly happens that ſeveral caſes relating to 
the office of a juſtice of the peace come under 
conſideration, and fince the publication of the 
laſt edition they have amounted to a very con- 
ſiderable number. | 


In this edition the ſtatutes are brought 
down to the end of 36 G, 3. and the caſes to 


the end of Michaelmas Term 37 G. 3. And 
a 2 the 


ADVERTISEMENT. 


the reader may be aſſured that every atten- 
tion hath been paid to make the work as 


perfect as poſſible. 


The e Militia, and the Ca- 
valry Acts, being at preſent of general im- 
portance, they have, together with ſuch other 
acts as have paſſed this ſeſſion, been ſubjoined 
in an Appendix. 


JOHN BURN, 
Ons ron, , 4 a 
* 1, 1797+ . 
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PREFACE 
ro THE 


FIRST EDITION. 


; 


T: HE Author propoſeth in this book to 
render the laws relating to the ſubjects 
it treats of, a little more intelligible than hath 
hitherto been done. h 


The method he makes uſe of is various. 


The firſt thing regarded is the order of time. 
Thus in the Poor Laws ; firſt is ſet forth the 
appointment of  over/ceers ; next the ſeveral 
branches of their duty, in finding /ettlements 
for the poor——in removing them to ſuch 
fettlements——in making rates for their re- 
lief——in relieving and otherwiſe ordering 
them——and laſt of all, in accounting at the 
expiration of their office. Then again, in 
treating of /ettlements, it occurs to conſider 
diſtinctly, and as near to the ſaid order as may 
be, ten different kinds of ſettlements by 
birth by the parents ſettlement—by ap= _ 
prenticeſhip —— by ſervice by marriage 


Ay inhabiting forty days after notice 
| 33 by 
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by paying Sari/h. rater——by ſerving a pariſh 


| Mee. by renting 1ol. a year ——and by a 
_ perſon's 03. fate —ln like manner, in 
treating of the rates, firſt is fet forth the 
courſe of laying the afſeſment——then the al- 
lowance thereof by the juſtrres———publiſhing 

the ſame in the church appeal againſt => 
rates at the ſeſſions levying the ſame by 
diflireſs——and finally, commitment where no 
diſtreſs can be had. 


Thus to exhibit another inſtance——Ian the 
article of the Woollen manufacture, which 
makes up a conſiderable part of the juſtice of 
the peace his duty, and of the officers ſubor- 
dinate to. him, there is ſuch a number and 
yariety of ſtatutes, that authors are generally 
overwhelmed with them. To avoid which 
perplexity, the laws are here digeſted in or- 
der, according to the natural progreſs of that 
buſineſs ; ; from the ſhearing of the ſheep, to 
the exportation of the wool manufactured; 
under the ſeveral heads of winding of wool by 


| the ſhearer——laws to prevent its exportation 
working of cloth——fulling——meaſur- 
ing dying- * dreſſing —— 


wc exporting. 


© Where there is no priority in point of time; 
the next method is that of Lord Coke, to frame 
a definition which takes in the whole ſubject, 

and then explain the ſeveral parts of ſuch de- 
finition in their order. Thus Grand larceny 
is defined to be, A felonious and . fraudulent 
JO + ond carrying * by any perſon of the 


mere 


* 
\ 


* * * In - "I 9 : 
- * 
— 
, 
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there perſonal goods of another, above the value 
of 2 In the handling of which, the ſe- 
veral branches of the definition are explained 
im the order as they ſtand; vis. A felomous 
and fraudulent taking pry carrying away 
y any perſon——of the mere perſonal 
—of another above the value of 
124, Under which heads the general learn- 
ing relating to that whole title is compre= 
hended. | 


The like method is purſued in treating of 
the commiſſion of the peace, the form of an in- 
didment, the form of an order of Femoval, and 


Other articles, 


In general, it is provided, that one ching 
'ſhall clear the way for another, and the ſub- 


ſequent paragraphs explain the preceding. 


Under the influence of which conduct, the 
author hath attempted to bring together un- 
der one general title, divers articles relating 
to the ſame ſubject, which in the common 
books are broken and detached under various 
ſeparate - titles; hoping thereby that what 
hath hitherto been thought introductory of 
confuſion, may tend to render the ſubject 
more perſpicuous, in exhibiting the whole 
under one comprehenſive view. Thus the laws 
relating to the game, which are above forty in 
number, and are interſperfed i in the common 
books under about thirteen different titles, 
are here digeſted under one general title, Game, 


to which the reader ſhall have recourſe for the 
| a 4 knows- 
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knowledge of whatſoever belongeth to that. 
ſubject. For example, if any perſon would. 
be Aatießed what penalty the law hath pro- 
poſed for tracing bares in the ſnow ; by recur- 
ring to the general title concerning the game, 
he will find the game diſtinguiſhed into three 
kinds, the four-footed game, the winged game, 
and the game of %%: The four-footed game 
are diſtributed into the ſeveral ſpecies of. deer, 
Bares, and contes; under which head concern- 
ing hares, he will readily find what is deſired. 
In like manner, the winged game are ſubdi- 
vided into ſeveral branches, concerning Bau: 
and hawkitg — ——wans——partridges and 
pheaſant ——pigeons——wild ducks,uwildgeeſe,, 
and other water fowl———grouſe or moor game 
——herons——and other fou; each of 9 


have their * laws. 


In theſe large comprehenſive titles, care is 
likewiſe taken, to be as particular as may be 
without injuring the connection in the ſtatutes, 
by inſerting the whole law by itſelf, relating 
to each ſeparate article, The benefit of which 
will appear by the following inſtance: If a 
perſon would kuow what number of horſes 
or beaſts in a cart or waggon are allowed by 
the ſtatutes for the preſervation of the roads ; 
let him take what treatiſe at preſent he pleaſes, 
concerning the highways, he muſt read over 
the whole, before he ſhall be ſure that he hath 
found all which the law hath enaQted concern- 
ing the ſame; and ſuch is often the inaccu- 
racy and confuſion, that when he hath peruſed 
the "whole, perhaps he _ be ſtill to ſeek. 

Ip 14 For 


5 


D RERFAOR 


For as to this inſtance. before us, there have 
been regulations made concerning the ſame, 
by ten different acts of parliament, at very 
different times, Before he can have any com- 
petent knowledge thereof, he muſt lay all theſe 
ten acts together; and when he ſhall have 
done this, he will find amongſt them ſo many 
repeals, and revivals, and explanations, and 
amendments, that it will even then be no eaſy 
matter to conclude with certainty how the 
' law doth ſtand as to that article. To ſpare 
the reader all which trouble, the author hath 
in this, and all other the like inſtances, laid 
the whole law together relating thereunto, or 
at leaſt all that hath occurred to him, or 
which he hath thought it material to inſert.- 
So that the reader may receive ſatisfaction in 
a very ſmall compaſs, as to what he ſhall be 
inquiring about; or at leaſt he may be ſatiſ- 
fied in this, that if he doth not find it there, 
he need not ſeek for it elſewhere in the 
book “*. 


And by this method of bringing together, 
into one general title, all thoſe ſeparate diſtinct 
titles, which have a mutual relation to and 
dependance upon each other, the author hath 
avoided one great inconvenience, of referring 

the reader from one title to another, and from 
that other back again to the firſt, and (which 
is not unuſual in books of the like kind) per- 


_— — —— 
— 


At preſent theſe acts are reduced into two general 
acts, one for turnpike —_— the other for highways not 


being a 
haps 
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haps loſing the thing to be treated of betwixt 


4 


” 
5 


them. 5 


Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles; ſo that the reader's attention may not 
be interrupted, by ſending him to ſearch 
other titles, and from thoſe perhaps others 
again, which have no principal relation to the 
matter he hath in hand. | 


Alſo upon another account, he hath ſome- 
times made uſe of more words than otherwiſe 
he would have done, namely to avoid the fre- 
quent repetition of the term, &c. which is a 
vague expreſſion, and apt to create an uneaſi- 
| neſs in the reader's mind, for that he cannot 
| de ſatisfied from thence how much, or how 
| little, is intended to be underſtood. 


He hath alſo been ſomewhat large in the 

matter of precedents under divers titles ; and 

i hath endeavoured to bring them much nearer 
| to the ſtatutes, upon which they ought to be 
4h formed, than uſually hath been done. 


For all which enlargements, he hath the 
more ſpace allowed to him, for that he bath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, 
by inſerting Blackerby's juſtice at the end of it, 
by way of Index; hoping that the method he 
hath purſued will render -every thing of that 
kiad impertinent and uſeleſs, I 
| 10 Tux 


is PREFACE. 
Tun MATERIALS which the author hath p 
made uſe of, are chiefly of four kinds The | 
Natutes at large——The ſeveral treatiſes con- 

cerning the pleas of the crown the reports 


of caſes adjudged in the court of king's bench 
and the books RY the office of @ 


| Juſtice of the . | 


. As to the fatutes at large, or acts of parlia- 
ment, the author hath not thought himſelf at 
liberty, as Mr. Dalton and others have done, 
to deliver the import .thereof in his own 

| words ; ; but hath conſtantly abridged the act 
in the words of the act itſelf, leaving out no- 
thing which may ſeem any way material. 
And to each diſtin clauſe, he hath annexed 
the interpretation thereof, where the ſame 
hath been determined in the court of king's 
bench, or expounded by other good au- 

thority. | 


The treatiſes concerning the pleas of the 
erown, are thoſe of Stamford, Coke, Hale, and 
Hawkins, Of the firſt of theſe the author 
hath made little uſe, further than as he is 
adopted by the other three. As to which 
three great authorities, where the law hath 

been declared by Lord Coke, and not contro- 
verted by: any other, nor altered fince his 
time by any act of parliament, or judicial de- 
termination, the author hath given to him 
the preference. And where any of theſe dif- 
fereth from the other, he hath noted the dif- 
ference. | KY 


= 
PP 


| 
| 
| 
ö 
F 
| 


In 


«: 


thought it allowable, as is uſual with others,: 


_ PREFACE. 
In eiting of ' Mr, Hawkins, he. hath not 


to omit the ſeveral degrees of caution and aſ- 
fent, with which he delivereth his opinion; 


2, if ſeemeth, or it hath been ſaid by ſome, or 


it ſeemeth to be the better opinion, or it ſeemeth 
to be agreed, and the like; which are by no 
means arbitrary words without much mean- 


ing, but are inſerted by him with the n 


deliberation and Judgment. 


As to the books of reports; where the caſes: 
therein have been conſidered by Mr. Hawkins, 
and the other learned perſons before mention- 
ed, the author hath judged it very proper to 
leave the matter there as ſettled by them. As 
to the reſt, he hath by no means thought. 
himſelf of ability to proceed in Mr. Hawkins's 
manner, by laying together all the reports on 
the ſame ſubject, and thereupon extracting an 
opinion out of the whole; but hath inſerted 
the ſame at large, or what he hath thought 
moſt material thereof, and left the determi» 
nation thereupon to the reader's better judg- 
ment.. 


And here it may be requiſite, that the reader 


be admoniſhed, not to expect that the book 


ſhall be more perfect than the materials of 
which it is compoſed. All the books of re- 
ports are not of equal authority. Many of 
them are only notes that had been taken for 
gentlemen's own private uſe; which, doubtleſs, 
would bave been much more perfect. had they 
intended them for publication. For 1 
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for any other, the author himſelf voucheth 
not: And, as he doth not add to their credit, 
ſo he doth not retract from it; but leaveth 
every author (as he needs muſt) to anſwer for 
himſelf. For he hath made it an invariable 
rule, upon all occaſions, to cite his authori- 
ties, what ſuch ſoever they be; and, in all 
material inſtances, in the very words. of the 
original authors: that ſo, what may be of 
good authority in itſelf, ſhall not be rendered' 
leſs ſo by his handling of it. And where no 
authority is alledged, he deſires the reader will 
look upon it as ſuch, namely, as having no 
authority; the ſame being nothing but the 
author's own private obſervations, which are 
ſubmitted to every reader's judgment, to ap- 
prove or reject as he ſhall lee cauſe. 


The books of authority concerning the /- 
ice of a juſtice of the peace, are thoſe of Fitz- 
herbert, Crompton, Lambard, and Dalton; the 
laſt of which was publiſhed in the reign of 
king James the firſt: ſince which time, no 
book under that title hath been allowed as 
ſufficiently authentic. And even the addi- 
tions which have been made to Dalton ſince 
his death, ſeem to have no better claim to an 
uncontroulable authority, than other collec- 
tions which have not obtained it. And Dai- 
ton himſelf is much injured in the modern 
editions, in like manner as was obſerved be- 
fore of Mr. Hawkins, by delivering that - as 
abſolute, which Mr. Dalton publiſhed: under 
the ſeveral degrees of aſſent or doubtfulneſs 
before mentioned; and which the authof, in 
Juſtice to Mr. Dalton, bath reſtored. 
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Where Dalton hath adopted Lombard, 
Crompton, and Fitzherbert (which he doth 
moſt frequently in their words) the author 
hath thought it ſufficient to cite Dallon's ſingle 
authority. And generally, in all other caſes, 
where authors are agreed, he hath judged' it 
unneceſſary to alledge more than one or two 


good vouchers. [ 


Concerning the other books of this kind, 
which have been publiſhed ſince Dalton's 
time, it is unneceſſary to enlarge; ſince of 
the moſt of them the author hath made rio-uſe, 
and of the reſt very ſparingly ; and he will not 
ſeek to recommend his own book, by Undang | 
fault with others before him, | 


Orton, Ws STMORLAND, 


Sept. 29. 1754 


L* } 


ADVERTISEMENT 


CONCERNING THE 


FIFTEENTH EDITION. 


— 


WW war alterations have been neceſſary 
to be made from time to time fince 
the firſt publication of this book, may be 
eaſily conceived from the variety of materials 
which have been introduced from the Re- 
ports of Caſes adjudged in the courts of 
Weſtminſter-hall, and the Statutes enacted 
during that period. 


When this book was firſt publiſhed, in the 
year 1754, there had been few Reports ad- 
judged in the reign of king George the firſt, 
and almoſt none in the reign of king George 
the ſecond. But now this deficiency hath 
been abundantly ſupplied by a greater number 
of Reports of caſes, determined in matters 
ſubje& to the juriſdiction of the juſtices of the 
peace, than had been in the whole period 
before that time from the firſt inſtitution of 
the office of that magiltrate. | 


The Statutes or acts of parliament which 
have been made during the ſaid time, con- 
nected more or leſs with the office of a juſtice 
of the peace, are in number above three hun- 
dred; beſides almoſt half as many more that 

N have 


ADVERTISEMENT. 
\ have been repealed, ſuperleded, or Permitted 


Ni the means of which ſtatutes, ſo many 
new matters are in every ſeſſion of parliament 
brought under the juriſdiction of theſe juſtices, 
and fo many alterations are made in ſubjects 
of which they before had cognizance, that 
every new edition, in order to keep pace 
with the law, is in effect a new book. And 
this is unavoidable. To publiſh thoſe altera- 
tions ſeparately, in an annual appendix, is a 
work of more difficulty than may be at firſt 
apprehended. For to effect this to any ſuf- 
ficient purpoſe, many titles muſt be taken in 
pieces, and wholly new modelled ; ſometimes 
one act of parliament breaks into ſeveral dif- 
ferent titles, all of which muſt be ſurveyed, 
and rendered conſiſtent with each other, and 
new titles frequently ariſe upon new emergen- 
cies. Theſe alterations and additions in any 
one year would increaſe to a volume of no 
inconſiderable dimenſions, and in two or 
three years time would be productive of infi- 
nite confuſion ; and, notwithſtanding all rea- 
ſonable attention that might be employed, the 
book and the appendixes, and the ſeveral 
appendixes one with another, would be at 
variance. The beſt appendix that the author 
can imagine is, the ſtatutes at large every 
year, ſo far as juſtices of the peace are con- 
cerned therein; which ſtatutes as nd acting 
juſtice ought to be without, this would 
therefore upon that account create unto 991 
no additional expence. 


AN 
774 of 18 a ö 
ADbVERTISEM ENT 
Cit 1 ro THE 


SIXTEENTH EDITION. 


Ne the ſucceſſive 8 numerous Prefaces to 
the preceding Editions, the Author has 
given a judicious and accurate account of 


the method he obſerved in the arrangement 


of this Work, and of the materials from 
which it was firſt formed, and afterwards 
improved; ſpecifying allo, from time to time, 
the various additions he had made: And in the 
Advertiſement to the Fifteenth Edition (which 
the reader is requeſted to peruſe) he has given 
a comprehenſive view of the growth of the 
Work during the ſpace of thirty-one years, 
which had revolved ſince its firſt e 


in 754. 


The many and very 3 opportunities 


22 me by my father to obſer ve the method 
e purſued in making the neceſlary alterations 


and additions to every new edition, and ſelect- 


ing from the Reports ſuch adjudged caſes as 
ſeemed beſt to explain the laws on which the 
determinations of the Courts were founded, 
and his more particular inſtructions to me to 
Vo“. I. b make 


ADVERTISEMENT. 


make extracts from the new acts of parlia- 
ment, and in forming other neceſſary collec- 


tions for the work, has enabled me to purſue 
his plan in the preſent publication, which with 
becoming diffidence is now 2 to the 
rale. 6 ; 


In the ſhort interval ER the publles- 
tion of the laſt Edition, and my Father's death 
in November-1785, he continued to make his 
eorrections as uſual; Theſe, together with the 
former Appendix, and all the Acts of Par- 
liament and adjudged Caſes from that time, 
are now interwoven under their reſpective 
heads. The acts which interfere more 
or leſs with the office of a Juſtice of the 
Peace, are ſo numerous within the above 
ſhort period, on account of the many addi- 
tional new taxes, and the new arrangement 
of the duties of Cuſtoms and Exciſe, as to 
amount to above eighty ; and there are more 
than that number of new ' adjudged Caſes. 
The Reader will not therefore be ſurpriſed at 
the increaſed bulk of the volumes; and he 
may be aſſured that no labour or attention has 
deen fpared to render the Book complete to 
the preſent time, and ſtill worthy of that 
patronage with Which it bas been ſo long 


honoured. 
JOHN BURN. 


Ox ron, WESTMORLAND. | 8 


Aue 20, 1788. 
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INTRODUCTION, 
Conliting of TWO PARTS; 


I Certain abbreviains made ue of in thi 


work. 


II. Some general rules to be obſerved, in + the con- 
"JO of flatutes or acts of r ren 


I. Certain abbreviations made uſe of © in this 


. work, _ 


N order. to keep the book within a 2 
compaſs, the following abbreviations are made 


uſe of. 
1. The word juſtice is always to be underſtood Juſtice, 


to mean juſtice of the Peace, when not otherwiſe 
8 
The words one juſtice ſhall be underſtood to One juſtice. 


2 one or more juſtices, ſo that what is directed 

be done by one, ſhall not be intended thereby 

Fo exclude others from joining with him. 

.3- In like manner, wo juſtices, when not other Two juſtices, 
wiſe expreſſed, ſhall be underſtood to ſignify 7s 


juſtices or more. 
4. So alſo a convition on the outh of ave wit One witneſs. 


neſs, ſhall be underſtood to denote one witneſs or 
More. 
2 4 And 


I 
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5. And two witneſſes | ſhall denote #wo or more 

"a 

Quorum, 6. (1 ) ſhall..be. underſtood to ignify * 
whereof is of the Quorum. 
Majority. + 7. The juſtices in ſeſſions ſhall Genify the aid 
juſtices, or the major part of them, 
| $eflions, 8. The word /effons ſhall denote the general quar- 
ter ſeſſions, if not otherwiſe expreſſed. 
Warrant, 9. The word warrant ſhall always ſignify war- 
rant under band and ſeal, where not expreſſed other- 
wile, 
Judge of alliee. - 10. Judges or juſtices of aſize ſhall be under- 
ſtood to ſignify alſo thoſe of M/ Prius, Oyer and 

N Terminer, and General Gaol Delivery. 

M. vor. 11. The word mayor ſhall always be underſtood 
to imply bailiffs and other chief officers in corporations, 
by whar appellation foever dignified. 

Conftable, 12. The word conſtable ſhall always be under- 
ſtood to imply tbingmen, borſholders, headboroughs, 
and other officers-required- to execute the juſtices 


| warrants. 
enn 13. The word overſeer ſhall Ec underſtood to, 
mean overſeer. of the poor, where not expreſſed 
| | otherwiſe. 
Poor. 14. Where a penalty, or part thereof is ex- 


preſſed to be given to the poor, that ſhall be 
always underſtood to denote the poor of the pariſh 
where the offence was committed, if nor otherwiſe 
_— 
5. Where a penaley- is to be recovered before 
* > tices of the peace, it is thought indiſpenſable 
to inſert particularly the manner of recovering the 
ſame; but where it is to be ſued for in any of his 
majeſty s courts of record at Weſtminſter, it is 
judged not neceſſary to ſet forth the ſpecial method 
of procedure there: and generally, where it is 
expreſſed, that a perſon ſhall do, or not do ſuch a 
thing, on pain of ſuch a ſum, without more, it 
- ſhall be underſtood” that ſuch penalty is — 
recoverable before the juſtices of the: peace, but 
oply, 1 in the courts at rr cok : F. 
16. In 


Penalty. 
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derſtood that the overp/us muſt be returned to the 
owner; after the ſum or ſums to be thereout de- 
ducted, ſhall be ſatisfied and paid. 

37. Lands ſhall be 2 to ſtand for lands, 
"tenements and bereditaments.”' 

18. Where tranſportation” is directed for oy 
offence, it ſhall always be underſtood, tha? if the 
"offender ſhall return before the time limited, be ſhall be 
Keule of felony without benefit of clerg. 

19. In the blank ſpaces for the names in the 
-precedents, inſtead of inſerting initial letters arbi- 
trarily, it is thought it may be ſome help to the 
memory, that 4. O ſhall ſignify the 3 — 
A. J the informer, 4 W. the witneſs, J. . Ye 
juſtice of the peace; and the Re. ; 

20. Alſo, for brevity's ſake, ſums of money and 


other numbers are uſually expreſſed by figures, 


and not in words at length; but it is to be fre- 
"membered, that in the Torts of warrants, con- 
victions, and other proceedings before the juſ- 
tices, they ought to be expreſſed in words at 
length, and not in figures. 

21. Where a ſtatute is ſaid to be in force; until 
ſuch à day, month, and year, &c. it ſhall always 
de underſtood to imply, and from thence to the end 
of the then next ſeſſion of parliament. 

22. In the ftatures made in the reign of the late 
King William, it is thought nor neceſſary upon all 
occaſions to fay William the Third, ſince there are 
no printed ſtatutes in the reigns of William 20 Firn 

and Second. 

Nor is it thought neceſſary in ſuch ſintutes to 
add the name of Queen Mary to that of King 
William; but it is judged ſufficient for the under- 
ſtanding thereof, to Joe the ſtarures in- this 
manner, viz. 

1 . fell. 2. c. 6. J. 3. to Bgvity the Ratte made 
in the parliament holden in the firſt year bf. the 
reign of King William - Third and Queth _ 


b 3 


n 
16. In all caſes of diſtreſs and als, it ſhall be un- overgtu, 


Continuancę of 


ſtatutes. 


Citing of books 
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the ſecond ſeſſion thereof, chapter the ſixth, ſec- 
tion the third. x | 
23. Abbreviations in the names of books cited 
as authorities, or elſewhere occaſionally noted, 
conſiſt for the moſt part of ſome of the initial 
letters of the authors names, and other common 
diſtinctions, and more particularly in quoting Sir 
William | Blackſtone, the following diſtinction is 
obſerved :. 1, 2, 3, 4, Black. denotes Blackſtone's 
Commentaries, the firſt, ſecond, third, or fourth 
part, Black. Rep. ſignifies . Blackſtone's Reports, 
which though in two volumes, yet the pages be- 
ing numbered progteſſively without interruption 
through both 'volumes, it is judged that it will 
create leſs confuſion to inſert pages only, and 
not the number of the volume. | 
The manner of quoting Sir James Burrow is 
different by different perſons, That author, in- 
tending to publiſh reports of caſes determined in 
the court of King's Bench during the times of the 
four laſt lords chief juſtices Hardwicke, Lee, Ryder, 
and Mansfeld, begins with the laſt, juſtly ſu 
poſing thar the lateſt would be the firſt called 2 
by the publick expectation, and fo purpoſing. to 
advance by a kind of retrograde progreſſion; in 
like manner as was done in the publication of 
Croke's Reports, during the reign of Q. Elizabeth, 
James I, and Charles I. Thoſe in the reign of 
Charles I, were firſt publiſhed, and ſo upwards 
through the times of James and Elizabeth, and 
are now commonly diſtinguiſhed by the titles of 
Croke Charles, Croke James, and Croke Elizabeth. 
But as ſome authors quote the Reports in the 
time of King Charles, from their having been firſt 
printed, though laſt in the courſe of deciſion, by 
the diſtinction of x Croke, and thoſe of Elizabeth 
by 3 Croke; ſo others, by the contrary rule, quote 
thoſe of Elizabeth by 1 Croke, and thoſe of Charles 
by. 3 Croke ; which is fo far the parent of ſome 
confuſion, | Ah 


Bi 


* * 
ANTRODUCTION. ht 


Sir James Burrow intitles his Reports during the 
time of L. Mansfield, the fourth part of his Re- 
| and ' accordingly the fame is quoted by 
1 r Burrow,” This fourth part conſiſting 

of five volumes in folio, is quoted by others 

according to the number of volumes compre- 

hending this fourth part, thus: 1, 2, 3, 4, 5, 

Burrow,” But theſe five volumes having the 

pages numbered uniformly from 1 to 2835, it is 

thought moſt convenient. in this book to keep this 
- fourth part diſtin, by the ge of “ Bur- 
« row Mansfield,” and fo referring to the page in 
whichever of the five volumeg the matter ſought 
for may happen to be. By which method, when 
the three other parts in-proceſs of time ſhall come 
to be publiſhed (which is a thing much to be de- 
fired). they may be denominated in like manner, 

&« Burrow Ryder, © Burrow Lee,” and © Burrow 

« Hardwicke,” which in ſome fort may prevent the 
- confuſion that happened in the publication of 

Croke's Reports. 

The ſaid Sir James Burrow, conſidering that it 

muſt needs be a conſiderable length of time before 
his whole collection of caſes could be publiſhed, 

and being deſirous in the mean time to obli 
the publick with a regular courſe of deciſions in 
ſettlement caſes, ſelected out of his whole collection 
thoſe relating ſolely to the ſettlement of the 
poor, during the times of the ſaid four laſt lords 
chief juſtices, a moſt intereſting period, compre- 
hending the ſpace of upwards of forty years; and 
publiſhed the ſame in two quarto volumes. Theſe 
are quoted in this book by the title of © Burrow's 

Settlement Caſes.” 

The Lord Chief Juſtice Hale wrote a treatife in 
octavo, entitled © Pleas of the Crown,” contain- 
ing a ſketch and plan of his larger work, which 
was publiſhed afterwards in two volumes folio, 
entitled The Hiſtory of the Pleas of the Crown.” - 
In quoting theſe, the former is diſtinguiſhed 

b 4 & thus, 
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How far an af» 
firmative re- 
pealeth an affire 
mative ſtatute. 


How far an »f- 
Gemative ftatute 
altereth the 
common law, 


Repealing 2 re- 
pealiog ſtatute, 


Special power to 
be purſued, 


F 
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thus, . Hate's Pleas ; and the latter Hale's Hift. or 


in a more abbreviated form, H. H. oy 
So alſo the names of the terms, in, which the 
ſeveral caſes were adjudged, - to wit, Hil- 
Eaſter, Trinity, and Michaelmas, are expre 
by the initial letters H. E. T, and M. 4 


w 
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II. Some general rules to be obſerved in the con- 
 flruttion of ftatutes or atts of: parliament, 


To avoid repeating the ſame obſervations ſome 
hundreds of times, it is thought proper to premiſe 
the following general rules to be obſeryed, in the 
conſtruction of ſtatutes or acts of parliament. 
1. Regularly, a ſtatute in the affirmative doth 
not repeal a precedent affirmative ſtatute... 11 Co, 

1. | 
But if the latter is contrary to the. former, it 
amounteth to a repeal of the former. L. Raym. 160, 

2. A ſtatute made in the affirmative, without any 
negative expreſſed or implied, doth not take away 
the common law ; and therefore the party may 
wave his benefit by ſuch ſtatute, and take his re- 
medy by the common law, 2 Juſt. 200. 

3. By repealing of a repealing ſtatute, the firſt 
ſtatute is revived. Readings upon the ſtatutes. Parl. 

4. Regularly, where an act of parliament giveth 
a power or. intereſt to one perſon certain, by this 
expreſs deſignation of one, all others are excluded, 


11 Co. 59. 64. 


Power to admi- 
niſter an cath, 


In what cafe 
the ſeſſions may 
execute the 
power given to 
two juſtices, 


5. In all caſes, where juſtices may take exami- 
nations, or other accuſation or proof, though the 
ſtatute doth not expreſsly ſet down that it ſhall be 
upop oath, yet it ſhall be intended that it ſhall be 


upon oath, Dalt. c. 115. bs | 

6. Generally, it is holden, that where a ſtatute 
appoints a thing to be done by one or more juſtices 
without giving any appeal to the ſeſſions j there 
the juſtices in ſeſſions may do that thing: but where 


an 
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an appeal is given to the ſeſſions, the juſtices in 


that method would take away the power of ap- 

aling. = e 
mY Where a ſtatute makes a new offence, which 
was no way prohibited by the common law, and 
appoints a particular manner of proceeding againſt 
the offender, as by commitment, or action of debt, 
or information, without mentioning an indictment; 
it ſeems to be ſettled at this day, that it will not 
maintain an indictment, becauſe the mentioning 
the other methods of proceeding only, ſeems im- 


en adjudged, that if ſuch ſtatute give a recovery 

by action of debt, bill, plaint, information, or 
otherwiſe, it authorizes a proceeding by way of in- 
dictment. 2 Haw. 211. 
And if there is a prohibitory clauſe in the act, 
the offender may be indicted upon the prohibitory 
clauſe, notwithſtanding the penalty : Bur otherwiſe 
it is, where the act is not prohibitory, but only 
inflits the "forfeiture, and ſpecifies the remedy. 
2 H. H. 171. Burrow, Mansfield, 543. 

But where the offence was antecedently puniſh- 
able by a common law proceeding, and a ſtatute 
preſcribes a particular remedy by a ſummary pro- 
ceeding; there, either method may be purſued, 
and the proſecutor is at liberty to proceed cither 
at common law or in the method preſcribed by the 
ſtatute : becauſe in that caſe the ſanction is cumu- 
Jative, and doth not exclude the common law pro- 
ceeding. Bur. Mansf. 803. , 

8. But every contempt of a ſtatute is indict- 
able, where no other puniſhment is limited. 
1 Haw. 60. 
9. And whereſoever an act of parliament doth 
generally prohibit any thing, the party grieved 
thall not only have his action for his private relief, 


but the offender ſhall be puniſhed at the king's tbe 


grieved, 


63. 


ſuit, for the contempt of the law. 2 It. 1 
. Iv 10. All 


ſeſſions cannot proceed originally therein, becauſe _ 


How far an in- 
dict ment will lie 
where another 
method of pro- 
ſecution is ap- 


pointed, 


. to exclude that of indictment: Vet it hath 


Where no me- 


thod of 


tion is ap- 


pointed. 


Where the de- 
fendant may be 


proſegyted both 
2 


1 
- 


£ 


Statutes not in 
the n»me of the 
whole legiſla - 
ture. 


May do ſoch a 
thing how to 
be ynderſtood. 
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on penal ſtatutes, for any forfeiture limited to the 
king, ſhall be brought within two years after the 


| offence committed; if limited to the king and 


vutor, then within one year; and if it is not 

for in that one year, then the king may ſve 

for the ſame within two years, after the expiration 
of that one year; and not otherwiſe,” 31 El. c. 5. 


J. 5. That is to fay, unleſs where it is otherwiſe 


ſpecially directed by ſubſequent ſtatutes. 
11. Many ancient ſtatutes are penned in the 


form of charters, ordinances, commands, or pro- 


hibitions from the king, without mentioning the 
concurrence of either lords or commons; yet inaſ- 
much as they have always been acquieſced in as 


unqueſtionably authentick, this eſtabliſhes and con- 


firms their authority, and the defe& is ſalved by 
ſoch univerſal reception. ' Hawkins's preface ts the 
Statutes. 8401 | 

12. The preamble or rehearſal of a ſtatute is 
deemed- true; and therefore good arguments may 
be drawn from the preamble. 1 If. 11. But 
the preamble ſhall not reſtrain the operation of the 
enacting part; as where the preamble reciteth' only 
a particular. inconvenience, this ſhall not kander a 
fubſequent enacting clauſe from being underſtood 
in that more general ſenſe which the words would 
otherwiſe and of themſelves import fo as to take 
in other inconveniencies of the like kind, altho' 
not ſpecified in the preamble. 8 Med. 144. 1 P, 
IT . ff Sh 

13. Where a flatute directs the doing of a thing, 


for the ſake of juſtice, or the publick good; the 


word may is the ſame as the word ball: as where 
the ſtatute of the 13 & 14 C. 2. c. 12. enacts that 
the overſeers may make a rate to reimburſe-the 
conſtables, this is conſtrued they hat; for they 

are compellable ſo to do; 2 Salk. 609, " 
14. Where a ſtatute directs a penalty to be re- 
eovered in any court of record; this ſhall not be in- 
14 tended 
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tended of the quarter ſeſſions, ualeſs it be ſpecially 
named in ſuch ſtatute; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Hales 
OT NEST 
15. It is a general rule in the conſtruction of ber courts 
ſtatutes, that where things of an inferior degree ge f. 
are firſt mentioned, thoſe of a higher dignity all rior are fed 
not be included under general ſubſequent words; =<2*=*<- 
as where a ſtatute ſpeaks of indictments to be 
taken before juſtices of the peace, or others having 
power to take indiftments, it ſhall be underſtood 
only of other inferior courts, and not of the king's 
bench, or other courts at Weſtminſter. 2 Co. . l 
2 Haw. 305. "4 MN dr 
16. Where a ſtatute gives power to the juſtices, Power to con. ⁊ 
to require any perſon tò do a thing, as to take the he parties 
oaths, the law implicitly gives them power to iſſue 
their precept to have the body before them; for 
when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf can- 
not be: And it is againſt the office of the juſtices, 
and the authority given them by che law, that they 
' ſhall go and ſeek the parties. 12 Co. 130, 131, - 
_ 17. Where a ſtatute gives power to the juſtices Neceſſity of 
of the peace, to hear and determine an offence in 3 
a ſummary way; it is neceſſarily implied, and a 
ſuppoſed, as a part of natural juſtice, that the 
y be firſt cited, and have opportunity to be 
d and anſwer for himſelf. 1 Haw. 154. 
18. Where an act of parliament gives power to Two jufices to 
two juſtices finally to hear and determine an of- ** *** re. 
fence, it is neceſſarily ſuppoſed, that they ſhall be 
both together, or which is the ſame thing in 
other words, that they ſhall hold a ſpecial ſeſſions 
for that purpoſe. And the like is, when they are 
to do any other judicial act, as to make an order 
of baſtardy, or adjudge the ſettlement of a 
| perſon, For it is unknown to the laws of England, 
that two perſons ſhall act as judges in the ſame 
cauſe, when at the ſame time one of them is 
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ia one part of the country, and the other in and- 
e e e e ee ee lac 
19. Where a ſtatote appoints a conviction to be 
on the oath of one witneſs ; this ought not to be by 


the ſingle oath of the informer; for if the "ſame 


perſon ſhall be allowed to be both proſecutor and 
- witneſs, it would induce profligate perſons to com— 
mit perjury for the ſake of the reward) I. Raym. 
1545. n an 
20. Where a- ſtatute directeth, that à perſop 
ſhall be convicted of an offence,” upon the on 


5.9 but of more witneſſes, and ſaith nothing of the c 


Eon of the party; yet if the offender ſhall before 
the juſtice confeſs the offence, he may be convict 
ed upon ſuch confefſion : for confefſion is ſtronger 
evidence than the oath of witneſſrs. Dalit, 109. 
162. Str. 546. , ert ara 2/537 n 
21. Where an act of parliament gives power to 
the juſtices of the peace, to take order in any 
matter according lo their diſcretions; this ſhall be 
underſtood, according to the rules of reaſon, law, 
and juſtice, and not by private opinion. 5 Co. 
100. | = ? | AAA: 
22. In all caſes where the kingdom of England, 
or that part of Great Britain called England, hath 
been or ſhall be mentioned in any act of parlia- 
ment; the fame ſhall be deemed to comprehend 
the dominion of Wales, and town of Berwick upon 
Tweed. 20 G. 2. c. 42. . 3. | | 
23. It may be laid down as an invariable rule, 


that the lat favours liberty: So that in the con- 


ſtruction of a penal ſtatute, where the interpreta- 
tion is dubious,” that ſenſe muſt be-purſued (all 
other things being equal) which is more beneficial 
to the ſubject, or the party ſuffering. Thus, 

where an act directs, that the juſtices ſnall commit 
an offender to priſon for 12 months, the juſtices 
may not alter the words, and commit him for @ 
year; for in this reſpect, 12 mopths and one year 
are not the ſame: but the months muſt be com- 
then | 13 puted 


wen 


puted at 28 days. to the month, and not as kalendat 
months, unleſs it be ſa expreſſed in the adt. 

24. In all cafes' wherein, by any act of parlia- Quoker's af- | 
ment, an oath ſhall be allowed or required; the . --. .. 1 
ſolemn affirmation of quakers ſhall be allowed inn 
ſtead of ſuch an oath, altho' no particular or ex- 
preſs proviſion be made for that purpoſe in the 
ſaid act. 22 G. 2. c. 46. / 3. „ „ K n 5 

But ng quaker ſhall by virtue hereof be qualified 
or permitted to give evidence in any criminal cauſe, 
or ſerve on any jury, or bear any office or place of 
profit in the government. / 37. n 
25. To ſay. that a perſon ſhall forfeit generally, 
or that he ſhall forfeit to the king, is all one; for 
the king ſhall. have every forfeiture not otherwiſe 
limited. 11 Co. 60. | | 

Except where a forfeiture is given in lieu of pro- 
perty and intereſt ; for there it ſhall go to the party 
injured. 1 Rolls Rep. go. 7 

For whereſoever a ſtatute giveth a forfeiture. or 
penalty, againſt him which wrongfully detaineth or 
diſpoſſeſſeth another of his duty or intereſt; in 
that caſe, he that hath the wrong ſhall have the 
forfeiture or penalty, and ſhall have an action for 
the ſame upon the ſtatute, and the king ſhall not 
have the forfeiture in that ce. 1 Inft: 159. 

26. Where a ſtatute ſaith, that ſuch a perſon 
ſhall pay ne and ranſom to the king; in legal un- 
derſtanding, ſuch fine and ranſom are all one: for 
if they were divers, then ſhould the party pay two 
ſums, one for the fine, and another for the ranſom ; 
which was never done. 1 [»ft. 127. | 

27. Acts of parliament that ſpeak of fines or At the kiag's 
ranſoms at the king's pleaſure, are always to be un- e. 
derſtood of the king in his courts by his juſtices, 

1 H. H. 375. | 

28. It is ſaid that whereſoever a juſtice of the where a powet | 
peace is empowered, by any ſtatute, to bind a per- 2 owe 
fon over, or to cauſe him to do a certain thin , 
and ſuch perſon being in his preſence ſhall refuſe to 
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be bound, or to do ſuch thing ; the juſtice may 


commit him to the gaol, to remain there till he 


ſhall comply. 2 Haw. 116. 


29. When a ſtatute appoints impriſonment, but 
limits no time when; it ſhall be immediately. 


8 Co, 119. 


30. When a ſtatute appoints impriſonment, but 
limits no time how long; the priſoner in ſuch caſe 
muſt remain at the diſcretion of the court. Dealt, 
410. | 
31. Where any offender ſhall by a juſtice of the 
peace be committed to the houſe of correction for 


an offence cognizable before him out of ſeſſions, 


and the time and manner of puniſhment is not 
by law expreſsly limited; he may commit him to 
the houſe of correction, there to be kept to hard 
labour until the next general or quarter ſeſſions, or 
wntil diſcharged by due courſe of law. 17 G.g. 


c. 5. 1.32. 


32. Wherever a ſtatute makes any offence fe- 
lem; it incidencally gives it all the properties of 
felony at common law. 1 Haw. 105. 5 
33: Therefore an act of parliament that makes 
an offence felony; doth conſequently introduce the 
2 of concealing, that is, miſpriſion of fe- 

ny ; and every offence made felony by a& of par- 
liament, includeth miſpriſion. 1 H. H 708. + + 
34. An act making a new felony, extendeth not 


to infants under 14 years of age; but if they be 


of that age it binds them. 1 H. H. 706. 

35. Not only thoſe crimes which are made fe- 
lonies by the expreſs words of any ſtatute, but alſo 
thoſe which are decreed to have or undergo - judg- 
”y of life and member, do become felonies there- 

t 


by, whether the word felony were mentioned or 


- 17 Haw, 107. | | 
36. But an offence ſhall never be made felony, 
by the conſtruction of any doubtful and ambiguous 


words of a ſtatute ; and therefore if it be only pro- 


hibited under pain of forfeiting body and * of 
| | ng 


= 
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being af the king's will for body, lends, and goods, 


it ſhall amount unto no more than a high miſde- 

meanor, puniſhable by impriſonment or the like. 

1 Haw. 107. en * gs 1 

37. All felonies by the common law have the Bett of der · 

benefit of c : therefore where a ſtatute enacts 

a felony, and ſays, the offender ſhall /uffer death, 

clergy lies notwithſtanding,” and is never ouſted. 

without expreſs words. 3 nf. 73. 2 Haw. 342. | 
38. Saving of dower in a ſtatute making an of--F orfeituce of 

fence felony, is ſuperfluous ; fo is,. + 275 

c. 12. dower is not loſt by the felony of the huſ- 

band. /. 17. ; | 

39. Where any complaint ſhall be made before coe. 

a- juſtice, and a warrant or ſummons ſhall iſſue in 

conſequence thereof; the juſtice, upon hearing 

and determining the matter, may award-cofts to 

either party: But if the conviction be upon a-penal 

ſtatute, and the penalty amounts to 5 l. or up- 

wards, the coſts ſhall be deducted out of the pe- 

nalty. 18 G. 3. c. 19. e | | 

40. Upon an indictment or other criminal pro- D. mages. 

ſecution, no damages can be given to the party © 

grie ved: But it is every day's practice in the court 

of king's bench, to induce defendants to make 

ſatisfaction to the preſecutors, by intimating an 

inclination on that account to mitigate the fine due 

to the king. 2 Haw. 210. GY | 
41. Where a ſtatute gives treble damages; the Tredle damages, 

juſtices are not to aſſeſs the damages, and then 

treble them; but the jury ought to find the da- 

mages, and then the juſtices are to treble them, 

Cro. Car. 449. | 
42. In all caſes where a juſtice is or ſhall be re- piarcs and Gie. 

quired, by any act of parliament, to iſſue a warrant 

of diſtreſs for the levying of any penalty inflicted, 

or any ſum of money directed to be paid by ſuch 

act; it ſhall be lawful for ſuch juſtice granting the 

warrant, therein to order and direct the goods 

diſtrained to be ſold within a certain time to be 

{3 | 5 limite 
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limited in ſuch warrant, ſo as ſuch time be not leſs 
than 4 days, nor more than 8 days, unleſs ſuch 
penalty or ſums of money, together with reaſonable 
charges of taking and keeping the diſtreſs, be 
- . Jooner paid. And the officer making ſuch diſtreſs, 
-u oP deduct the reafonable charges of taking, keep- 
and ſelling the ſaid diſtreſs ; and the overplus 
a G any) (hall be returned to the owner. on demand. 
(Except only in caſes of diſtreſs for quakers tithes 
and man es 27 Geo. 2. c. —* 155 1 5 | 
„ 43. An inflicting a penalty for a ſecon 
fence, muſt always be 5 — after — 
and judgment for the firſt offence; and the ſecond 
offence muſt be committed after the firſt convic- 
tion, and judgment thereupon given: for it doth 
not appear to be an offence, until judgment by pro- 
cceding of law be * againſt the offender. 
2 l. 468. 
And the lodict mea for 2 bond mes: el 
recite the record of the firſt conviction ; and ,upon 
the evidence, the record of the firſt conviction muſt 
be proved: but the matter of the firſt conviction 


ſhall - never be re-examined; s muſt — 4 
eee 1 H. 5 9 ers 


£ 
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I} 
e gilafi/ woedens ad culbom) is be that is ark i 
I Seer 
2 omg — 0b nely, bi 1 
In che higheſt capits) 0 5 1 
there are no acceſſarſes; heither before iy, gh fot the —_— 
confenters, aiders, abettors, and be rg receivers and * 
— of traytors are all principals. «Ws Hf out. 


Hut yet 25 to the courſe of proceeding, it hath been u 


. *ought't to be the courſe, that tha he did afuably 
commit the very fact of trexſony ſhouſd be ſirſt tried, be- 
fore thoſe that are principals in the ſeond degree becaue 
otherwiſe this inconvenience might follow, that. che bein- 55 


als ig the ſecond degree might be vohνανν, and pet be 2 


prineipals in the firſt A e * which _. oo 
be abſurd. Id. 

In caſes thatare/Mtiinindl;/bar norcapital; a8 in ane 12 the . 
4, and treſpaſi, there are no accefſaries ; for the acceffa- — 
ries pot gs aft in the ſame degree as pringipals; and acteſſa - 

ries after, by teceiving- the offenders, cannot be in law 

under any penoſties ag accefiries, unleſs the acts of-pariia- 
ment that induce thoſe penakies do air extend o re- 


ceivers or comforters, s ſome doi” Id. 
It remains Therefore, that the buſineſs of this title of. NY Kaen oay 


cefſaries refers only to capitol 3 the is . 
mon lay, or by 4 of pct — | : « 

_ Conterning which; L. Cote "abſitrves 3 that 3 
when an offence is felony, either by the common Jaw, or — 
2 ſtatute, all 8 both before and aer aro nei 7 
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an act of parliament enact an offence to be felony, tho' it 

mention nothing of acceſſaries before of after, yet virtually 

and conſequentially thoſe that counſel or command the of- 

fence are acceſſaries before, and thoſe that knowingly te- 

ceive the offender are acceſſaries after. 1 H. H. 613. 

But if the act of parliament that makes the felony, in 

- expreſs terms comprehend _acceſſaties before, and make 

no mention of accefſaries after, namely, receivers. or com- 

- forters, there it ſeems there can be no acceſſaries after ; 
for the expreſſion of procurers, counſellors” or  abettors, 
all which import acceſlaties before, make it evident, that 
the law-makers did not intend. to include acceſlaries after, 
which is an offence of a lower degree than acceſſaries be- 
fore. 1 H H. 614. | 

And aliho' it be generally true, that an act of parliament 
creating a felony, renders conſequeatial; j acceſſaries before 
and after within the ſame penalty, yet the ſpecial penning 
of the act ſometimes varies the caſe: Thus the ſtatute of 

3H. 5. c. 2. for taking away women, makes the taking 
dan, and the procuring and abetting, yea and wittingly 
receiving alſo, to be all equally principal ſelonies, and ex- 
cluded of clergy. Again the ſtatute of 27 £liz. c. 2. 
makes the coming in of a jeſuit treaſon, the receiving or 
relieving of him felony, the contributing of money to his 
relief a præmunire. So that acts of parliament may di- 
verſify the offences of acceſſary or principal, according to 
the various penning thereof, and ſo have done in many 
caſes” 1 H. H. 614, 615. Ann 
How far acceſ-— Alſo a ſtatute excluding the principals from the benefit 
06g _ of clergy, doth not thereby exclude the acceſſaties before or 
| 7” after; neither doth a ftatute, excluding the axceflari 
clergy. Pe 8 109, 
| thereby exclude the principals. 2 Haw, 342. 


II. Of acaſories before the fan. 
Acceſſary be- In acceſſary befere the fact committed, is A hat being al- 


* ſent at thi time of the felony committed, doth yet procure, coun- 
| ſel, command, or abet another to commit a felony, 
* = Bring abſent at the time of the felony committed] For if he 


is preſent, he is not an acceſſary, but a principal, . 
So alſo, if divers come to commit an unlawful act, and 
de preſent at the time of the felony committed, tho' one 


of them only doth it, they are all principals. Hal- t Pi. 


215." | | * 

85 if one preſent move the other to ſtrike; or if one pre · 
ſent did nothipg, but yet enme to aſſiſt the party if needful ; 
or if one hold the party while the fetun ſtrikes him; or if 


% 


Aceelſary. 
one preſent deliver bis weapon to the other that ſtrikes: 
2 — aiding, abetting, or comforting, 14. 


21 . FI 2" $43: N 148 | "_ , 
So if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common. deſign, be it murder or other fe- 
lony, or for any other purpoſe unlawful in itſelf, and each 
taketh the part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ſtations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 


who are more immediately engaged: they are all, provided 


the fact be committed, in the eye of the law preſent at it. 
For it was made-a common cauſe with them; each man 
operated in his ſtation at one and the ſame inſtant towards 
the ſame common end; and the part each man took tended 
to give countenance, encouragement and protection to the 
whole gang, and to inſure the ſucceſs of their common en- 
riae. Fofler's Crawn Law, 350. tet 
But if one came caſually, not of the confederacy;-tho! 
he hindered not the felony, he is neither principal nor gc- 
ceſſaty, altho' he apprehend” not the felon ;- but for bis 
negligence he is puniſhable by fine and impriſonment. 
H $ PI. 216. 2 Ha. 313. 2 | 


- Alſo in ſome caſes, even a perſon-abſent-may be pria- 
cipal ; as he that puts poiſon into any thing to poiſon an- 
other, and leaves it, tho' not preſent when it is taken: 


And ſo it ſoeems all that are preſent when the poiſon is ſo 
infuſed, apd conſenting thereunto. Hal Pl. 216. | 
| Procares\ caunal,: command, ar abet) But here note ſome 


5 As, Y | [ 4 | 
() en the principal doth not accompliſh the fat alto- 
gether in the: ſome» fort, as it was beforehand agreed between 
him and the acceſſary, And therefore if one commands an- 
other to lay hold upon a third perſon, and he lays hold upon 
him and robs him, the perſon commanding is not acceſ- 
ſary to the robbery; for his command might have been per- 
formed without any robbery. Dali. c. 161. 
But if the command had been to beat bim, and the par- 
ty commanded doth kill him, or beat him ſo that he dieth 


thereof ; the perſon commanding ſhall be acceſſary to the 


murder: for it is a hazard in beating a man, that he may 
die thereof. Id. 1 pb . . 
(2) He that commandeth or counſelleth any evil or unlawful 
a to be done, ſhall be adjudged acceſſary to all that ſhall enſue 
2 fame evil act, but not to any other diſtindt thing. As 
one command another to ſteal a horſe, and he ſtealeth an 


ox ; or to rob a man by the highway of bis money, and 
de robs him in his _— bis plate; or to burn ſuch a 


one's 


| 
| 


— 


— —— 
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one's houſe, and he burneth the houſe of another: Theft 

are. acts and felonies than he commanded to bs. 

done, and therefore he ſhall not be adjudged acceſfary to 


them. 14. 027M 

5 But if a perſon commit the ſame felony, tubich another 
40 — Sr counſel to be — ry he duth it at another 
time, or is another place, or in another ſort than 10as com- 
manded or counſeled, yet here ſuch perſon commanding or coun - 
felling ſhall be acceſſary. As if he doth counſel to kill a 
man by poiſon, and he kills him with a dagger; or to kill 
him by the highway, and be kills bim in his houſe; or to 
kill him one day, and he kills him on another day; in theſs 
and the like caſes he ſhall be acceſſary. II. 
(4) Theſe offices which in the comrucium of law are ſud- 
den and unpremeditated, cannot have any acteſſaries before. 
As killing a man by miſadventure, in his own-gefence, or 
manſlaughter : For in fuch caſe there can be no procuriog; 
counſelling, commanding, or abetting. But there may be 
— after. 2 H. —— aan —5 2 n 
It ſeems to be generally ag be who barely 

—— which he knows to be intended; ii put 
of a miſpriſuon of felony, and ball not be adjudgsd Re 
this is not procuring; counſelling, or abetting. 2 
Haw: 4217. U er 0300400507 <q mall 2 gs f 
(6) Allo, if a man counſels or commands another to 
kill a perſon, and before he hath killed him; be who coun- 
ſelled or commanded it, repents and colntermends 'it; 
charging him not ta kilb him, and yet after he doth kill 
dim; here ſuch perſon countermanding ſtrall net be 2d. 
judged acceſſary to the murder: For, generally, the law 
adjudgeth no man aceeſſary to a felony beſore the fact, but 
ſuch as continue in that mind at the time that the felony 
is done and executed. Dai. c. 1666. 
(7) But if a adviſe a woman to ki her child 
as ſoon as it ſhall be born, and the killt in purſuance of 
ſuch advice; he is an acceflary to the murder, ho at the 
time of the advice, the child not being born, no murder 
could be committed of it: For the inflience of the felo- 
nious advice continuing till the child was born, makes 
the adviſer as much a felon, as if be had-given his advice 

after the birth. 2 Haw. 315. | Me e 
#4 
ng 


r acceſſaries after the faZ. wy 
_ Aeceſary after the fat} it, where a perſon knowi 
| lony to be cummilied by another, relieves, 3 
the felon. > cola: „A 4-8 a0 
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- the fulony t6 be committed) There can be no 
doubt, but that it is neceſſary that the receiver have no- 
tice of the ſelony, either expreſs” or. implied, and fo to 
be laid u the indictment, that the receiver tur- that the 
= received by him, had committed the principal fe- 


© 


0 2 Hat. 319, | 
felony] This, as bath been ſaid, holds place only in 
felonies, and in thoſe felonies, where by the law judgement 
of death regularly ought: to enſue; and therefore not in 
petit larceny.” 1 H. H. 618, 
And therefore if a perſon do barely receive, comfort or 
conceal an offender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho' be knew him to have 
been guilty, and that there is s warrant out againſt him, 
yet he is not an acceſſary to the offence ; bur perhaps in 
fuch caſe he may be indictable for a contempt of the law, 
in hindering the due courſe of juſtice, 2 Haw. 311. 
Relisurs, comforts, or afſifts the film] In the explication 
of theſe words ſeveral things are conliderable ; 7 
(1) Generally, any aſſiſtance whatſoever given to one 
known to be a felon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhnent to which be is 
condemned, is ſufficient to bring a man within this deſcrip- 
tion, and make him acceſſary to the felony ; as where one 
aſſiſts him with a horſe to ride away with, or with money 
or victuals to ſupport him im his eſcape. 2 Haw, 317. 
(2) But if a man knows that a perſon bath committed 
a felony, but doth not diſcover it, this doth not make him 
ao accefſary, but it is a miſpriſion of felony, for which he 
may be indicted, and upon his conviction fined and im- 
ifoned, 1 H. H. 618. | 22 | 
(J) Alſo if a man ſees another commit a felony, but con · 
ſents not, nor yet takes care to apprehend him, or to levy 
hue and cry after him, or upon hue and cry leyied doth not 
purſue him; this is a neglect puniſhable by fine and impri- 
ſonment, but it doth not make him an acceſſary. 72. 
(4) In like mitiner, if one commit a felony, and come 
to a perſon's hogſe before he be atreſted, and ſuch perſon 
ſutffer him to eſcape without arreſt, knowing him to have 
committed a felony, this doth not make him accellary ; bur 
if he take money of the felorr to ſuffer him to eſcape, this 
makes him acceſſary: And ſo it is if he ſhuts the fore door 
of his houſe, whereby the purſuers are deceived, and the 
felon hath opportunity to eſcape, this makes him an acceſ- 
ſary z for here is not à bare omiſſion, but an act done 
him to aceommodate the felon's eſcape. x H. H. 619. 
() Alſo it ſeems to be ſettled at this day, that whoſo- 
evet reſcue @ felon from an arreſt for the felony, or vo- 
. B 3 luntarily 


Atteſlary. 

luntarily ſuffers him to eſcape, is an acceſlary to the fe- 

lony. 2 Haw. 318. s 7 4 5 
(6) But if a felon be in priſon; be that relieves him 
with neceſſary meat, drink, or cloaths, for the ſuſtentation 

of life, is not acceſſary. 1 H. H. 620. 

(7) So if he be bailed out; it is lawful to relieve and 
maintain'him, for he is ſtill. in ſome ſort in cuſtody, and is 
under a certainty of coming to his trial. Id. dons 

(8) But if a felon be in gaol ; for a man to convey in- 
firuments to bim to break priſon to make-an eſcape, or-to 
dribe the gaolet to let him eſcape, makes the party an acceſ- 
ſary: for tho” common hunianity allows every man to afford 
ſuch perſons neceſſary relief, yet common juſtice prohibits 
all unlawful attempts to cauſe their eſcapes... 1 H. H. 621. 

(9) The ſending a letter in favour of a felon, or adviſing 
to labour witneſſes not to appear, makes no acceſlary z but 

it is a high contempt. Hale Pl. 219, W i 
. (10), A man may be acceſſary to an acceſſary, by the 
receiving of him knowing him to be an acceſſary to fe- 
lony. 1 H. H. 622. | 

(11) If a man hath goods ſtolen, and he receives his 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful ; but if he receive 
them upon. agreement not to proſecute, or to proſecute 
faintly, this is theftbote, puniſhable by impriſoament and 
ranſom, but yet it makes him not an acceſſary ; but if he 
take-money of him to favour him, whereby he eſcapes, this 
makes him acceſſary. 1 H. H. 619. N. 

(12) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen ; or ſhall receive, harbour, or 
conceal the thieves; he ſhall, where the original offence 
admitted of acceſſaries, be deemed an acceſſary, and be 
tranſported for fourteen years. 3 M. c. 9. /.4- 1 Ann 
fe . c. 9. 5 Ann. c. 31. . 5. 4 Geo. c. 11. And buy- 
ing the goods at an under value, is à preſumptive evidence, 
that he knew they were ſtolen. 1H. 619. | 
(13) And where any goods (except lead, iron, copper, 
| braſs, bell-metal, and ſolder) ſhall have been ſtolen, where 
the felony ſhall amount to grand larceny, or ſome greater 
offence, and the perſon actually committing ſuch felony 
hath not been before convicted ; ſuch offender ſhall be 
exempted from being puniſhed as acceſſary, if the prin- 

cCipal ſhall be afterwards convicted. 22 G. 3. . 58. 

er GY | | 

(14) It ſeems agreed, that the law hath ſuch a regard to 

that duty, love, and tenderneſs, which a wife owes io ber 

huſband, as not to make her an acceſlary-to felony by any 

receipt given to ber huſband ; yet if ſhe be any way: salt 
0 
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of procuring her huſband to commit it, it dene io make 
her an acceſſary before the fact, in the ſame manner as if 
the had been ſole. Alſo it ſeems agreed, that no other re- 
lation beſides that of a wife to her huſband, will exempt 
the receiver of a felon from being an acceſſary to the fe- 
lony; from whence it follows, that if a maſter receive a 
Kelm, or a ſervant à maſter, or a brother a brother, or | 
even a huſband a wife, they are acceffaries in the ſame | 
manner as if they had been mere ſtrangets to one another. 
2 Haw. 320. 
lig) But if the wife alone, the huſband being ignorant 
of it, do receive. any other 3 being a felon; the wife | 
is abceſſury, and not the bu 1 H. H. 621. 
(16) But if the buſband and wite both receive a felon : 
knowingly, it ſhall be adjudged only the act of the 8 5 


and the wife ſhall be acquitted. 1. 


IV. How they ate to be proceeded again. 


By 3 Ed. 1. c. 13. Thoſe wha are accuſed of the re- Accefſircs how 
ceipt of felons, er of commandment, or force, or of aid in fe» — 
tony done, ſhall be bailable ; but this ſeemeth to be only where 
it ſtands indifferent whether the party be guilty or inno- | 
cent: for if there are ſtrong preſumptions of guilt, it p 
ſeemeth that he is not bailable. 2 How. 102. 

Where a, perſon is feloniouſly firicken or poiſoned in In what county | 
one county, and dies thereof in another county, the acceſ- . "it 
ſary may be indidted in the county where the death * 
happen. 2& 3 Kd. 6. c. 24. / 2, 8. 

Alſo, where a murder or felony (hall be committed i in 
one county, and the perſon ſhall be acceflary in another 
county, the acceſſary may be indifted in the county where 
he was acceſſary: And the judges of aſſiſe, or two of them, 
of the county where the alas of the acceſſary ſhall be 
committed, on ſuit to them made, ſhall write to the keeper 
of the-records where the principal ſhall be convicted, to 
certify them whether ſuch principal be attainted, convict- 
ed, or otherwiſe diſcharged z which he ſhall certify ander 
his ſeal, 2 3 Ed. G. c. 24. / 4. 

The acceſſary may be indicted. 15 the ſame indidient Acce(Ti-1 
with the principal, and that is the beſt and moſt ufu.! + Ie 
way z but he may de indicted in another indictment, but . 
then ſuch, indictment muſt contain the certainty and kind 
of the principal felony. 1 H. H. 623. | 

It ſcemeth ihat the acceflary may be put to anſwer b-- : 0 
fos the principal hath appeared; but his plea cannot be tric. | 
before _ appearagce, unleſs he defires it himfelf ; but 


B 4 t: 


— eee "208 
wy he mays. and his acquittal jb han he pies vpon ch 
[, is good, 2 Haw ws $33: 4 H. H. 62 | . = 
1 et it ſeemeth negellacy in ſuch caſe to x, 


the principal be convicted x for if the princip.| be a 
uitted,.that 3 of the atcedlary 3 is. annulled, ar 


dee e ven agaiof} Los Let if de 


„ n * 
1 be diſcharged... 1K. 2 | 
8 1 hems te be Walled of the 925 A ipal and 
reger together, and, the principal, = the 
very accciiarytſhall be din, = allo; and 
| likewiſe plead . =q general ive, both. may be tried 
f 222 A 4. but chat the principal muſt be Heft convil 
2 the jury ſhall de chat „ that if they K. 8 
| not guiſty I ſhall 5 the acce 

| 7 ſeems agreed, > 6h if the principal plead a ple in yg 
S —,abatementors former zequittal, the acceſſary ſhall not be 
h 4 
! Rt e e gcoeſſaty is diſcharged; . — 
= . e be ſhall 1 * Ws 

1 5 2 „ n 3a g. 1 H. H 61. 
. A 46ceſſary,could. pot. be ict, nnjety che 
| e were-atiannitd-( Ed. 1. 4 14.) but by the 1 Ann. 
A a 9. [3 the principal be convidded, or ,pe-. 
ä cbellenge above. twenuy of the jury, the ac- 
15 Ws! def may ba ted and; puniſhed 55 if, the principal had 
„ hacks attainted z and — altbo' dhe ade. be admitted 


Wr * 


vitted af che acceffary, 't e 


- 


2 taken, che be off ot teceiver 
for. a . to be puniſbed by 


3 1 4. 3 S An . 2 — And dy the 29. 
8 5 5 "Gab 2. C. 30. the buyer or receivet-of ſtolen lead, iron, 
Fi =» ©, ©. > arr brals, bell- metal, ot (older, 4 de convified, al- 
n * tho the principal hath not been convicted; n be 

1 8 for fourteen years. 0 

. _- And by. be 40 C. 3. , 48. Every RF: who. ſhall 
. . ot receive any ſtolen jewel ot jewels, ot Ing ſtolen 
r od or ſilver plate, watch: or watches, knom ing the dame. 

dose dee Role, ſhall, rin n ee where fuck. jewel 
3 1 or — or flver- 2 ſhall. have been — 
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belgre <onviclion of the Pr felon 
ee by on 


buying or receiving all de con 
1 5 be guilty 1 _ irn 


2 for. 
I ſceweth, not reaſgnable, 32 


ſom ia charged as/acceffar; mY more —_— 

RAP n Sad ee yu 7 f 
oy og 1 Ke of two trials N life fas the. fa 
2 which rao thy Sera! ue the law, 

Hur 2 
2 n 3 te 

the jury Hod bim accelſagy 0. 000 if is.4 od vi 
25 et _ RY hits, F. zt. 


vector ho 


10 


* 1 
= - 1 
- 
= 1 # 4 » 
a 
- — — —— — — — — — — — 


ee 8 
put. to. anſwer, and not take 1 
88 bat the. prigcipal 


bY GT gon. e dhe accallaryy * 
25» | | 64. * 2 5 5 N 
.-But-upon Sir Michael. diflaguiſherk as. | 

lows; If the principal aud y ate joinec in one R 


dict ment and. tried together which "x pat age 22 922 
eligible coorſe where ne e — apts —— 
| there is no room to doubt, whether the acceſary may nos . RR 
enter into mo full defence of the. principal, aud avail 1 5 | 


tending. 1 | 
2 . in this. cafe . de e 
ee Ne rer ; * 7 Wy : 
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ro ____Acceſſary 
founded. Nor doth the inditment aver, that the principal 
was in fact guilty, It is ſufficient if it teciteth, with pro- 
per certainty, the record of the conviction. This is evi- 
.., dence againſt the aceeſſary, ſufficient to put him upon his 
bdetence. For it is founded on a legal preſumption, that 
everything in the former proceeding was rightly and pro- 
8 perly tranſacted. But a preſumption of this kind muſt, 
23 it ſeemeth, give way to facto maniſeſtiy and clearly 
pftoved. As againſt the acceſſary, the conviction of the 
principal will not be concluſive ; it is as to him rei Inter 
altos attea, Id. | | 

And therefore if it ſhall come out in evidence u 
the trial of the acceſſary, as it ſometimes hath and fre- 
quently may, that the offence of which the'principal was 
convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſ- 
—. may avail himſelf of this, and ought to be acquitted, 
, * in point of lato, ſo alſo in point of fad, if it 
hall mavifeſtly appear in the courſe of the acceflary's trial, 
that the principal was innocent ; common juſtice ſeemeth 
to require that the acceflary ſhould be acquitted, As ſup- 
poſe a man is convicted upon circumſtantial evidence, 
Rtrong as that ſort of evidence can be, of murder. Ano- 
ther is afterwards indicted as aceeſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidence, that 
the perſon HO was ſuppoſed to be murdeted is ftil} living ; 
in this caſe certainly the perſon indicted as acceſſary hal! 
be acquitted. - Or ſuppoſe the perſon to have been in fact 
murdered, -and that it ſhould come out in evidence to the 
ſatisfaQion of the court and jury, that the witneſſes againſt 
the principal were miſtaken in bis perſon (a caſe of this 
kind Sir Michael Faſler ſays he bas known), that the perſon 
convicted as principal was not nor could poſhbly have been 

preſent at the murder. Id. 369, 368. N 
Acceſſary gc- If one perſon be indicted as principal, and another as 
quiney mage Fo a and both be acquirted z yet the perſon indifted 


he wares 9 as accefſary may be indicted as principal, and the former 


. —— as acceſiary is'no bar. 1 H. H. 623. 
basel eit. But if a perſon be indifted as principal und acquitted ; 
tes may be in- lord Hal fays, he ſhall not be indicted as acceſſary before: 
dictea as acceſ- And if he be, he may plead his former acquitcal in bar, for 
ary detort. it ie in ſubſtance'the ſame offence, 1 H. H. 616 

But Sir Michael Fofler obſerves upon this, that in the 

eye of the law, the offences of prineipal and acceſſary do 

ſpecifically differ; and if a perſon indicted as prineipal, 

eannot be convicted upon evidence tending barely to prove 
1 | him 


Atteſtary. 11 


kim to have been acceſſary before the fact, which muſt 
needs be admitted, it doth not appear how an acquittal 
upon one inditment —_—_ a bar + 7 — for an of- 
fence ſpecifically different from it. Fe. 362. \ * 

80 if man be indicted as principal, and acquitted ; he Peel — 
may be indiQed as acceſſary after, for they are offences of gd as e. 
ſeveral natures, 1 H. H. 26. a 4 ceſſary after. 

And ſo it is if he be indicted as acceſſary before, and. accefſary before 
acquitted z yet for the ſame reaſon he may de indiQed as err Þ we 
acceſlary after. 1 H. H. 626. | | ns — 


Indictment of an acceſſary before the fact, taken 
from Cotes report of Lord Sanchar's caſe, 9 Co. 
116, which, as the proſecution was by the king's 

. ſpecial command, was probably drawn by good 
advice; and on which Robert Creighton eſquire, 

(Lord Sanchar of Scotland) was convicted and 


hanged; viz. | 


leſex.F*HE Jurors de preſent for the lord the king 
1 upon their oath, That whereas Robert Car- 
liel late of London, yeoman, and James Irweng late of Lon- 
don eforeſaid, yeoman, not having God before their eyes, but 
ſeduced by the infligation of the devil, the eleventh day of May 
in the year of the reign of our lard James by the grace of God of 
England, France, and lieland, ling, defender of the faith, and 
fo forth, the tenth, and of Scotland tbe forty-fiſth, at London, 
that is to ſay, in the pariſh of St. Dunſtan in the Meg, and 
in the ward of Farringdon without London. aforeſaid, &c. 
with force and arms, Ke. felonicuſfly and their aforethought 
malice, in and upon one John Turner then and there in the 
Peace of God and of the ſaid lord the king being, made an d- 
ſault and affray, and the aforeſaid Robert Carliel a certain gun 
Itotmentum] called a piſtol, of the value of 5 n, then and there 
charged with gunpowder and a leaden bullet, "which gun the 
ſaid Robert Carliel in bis right hand then and there bad and 
held, in and upon the aforeſaid John Turner then and there 
feloniouſly, voluntarily, and of his malice forathoug ht, did ſboot 
off and diſcharge ; aud the aforeſaid Robert Carliel, with the 
leaden bullet aforeſaid from the gun 8 then and there 
Het and diſcharged, the aforeſaid John Turner, in and upon 
. the left part of the breaſt of bim the ſaid John Turner, near 
the left pap of him the ſaid John Turner, then and there fe- 
lentoufly flruck, giving to the ſuid John Turner then and there 
with the leaden bullet aforeſaid out of the gun afqreſaid then 
and there ſhot off and diſcharged, in and upon the left part of 
1 
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Atteſſarvp. 
the breaft of hin the ſaid John Turner, one mortal wond of 


the breadth an inch, and depth of five inches, of which 
mortal — John Turner et London aforeſaid, 


in the pariſh and ward aforeſnid, inſlantiy died : And that 


2 James Ir weng feloniouſly, and of his forethought malice,” then 
aud there-was preſent, aiding, fine; abetting, comforting 


and maintaining the aforeſaid Robott Carliel to the frhiny and 


murder aforeſaid in form aforeſaid to be done and (ammitted ; 


and ſo thr aforeſaid Robert Corliel and James Irweng the 
ofereſaid John "Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, in manner and form 4 — feloniouſfly, vo- 
luntarily, and of their foretbought , fulled and murdered, 
againſt the peace of the lord the now king his crown and dig- 
nity; And that one Robert Creighton, late of the pariſh of 
St. Margaret in W:/tminſter, in the county of Middleſex, 


_ efquire, not having God before his eyes, but Being ſeduted 


by the inſtigation of the devil, before the felony and mur- 
der aforeſaid by the aforeſaid Robert Carlicl arid James Ir- 


weng in manner and form aforeſaid done and committed, 


that is to fay, the tenth day of May in the year of the 
reign of our lord James by the grate of God of England, 
Fance, and I _ defender of the faith, and ſo 
forth, the tenth, and of Scotland the forty- fifth, the afore- 
ſaid Robert Carliel, at the aforeſaid pariſh of St. Margaret 
in W:Aminſter aforeſaid, in the eounty of Middleſex aforefaid, 
to the felony and murder aforeſaid, in manner and form 
aforeſaid to be done and, committed, maliciouſly, feloni- 
ouſly, voluntarily and of his forethought malice, did incite, 
move, abet, counſel and procure, againſt the peace of the 
ſaid lord the king that now is, his crown and dignity. 


If after the fact, then the form may be thus; 


Aud that &. Of late of —— in the county of ——— 
yeoman, well knowing the ſaid (offender) to have dine and 
committed the ſaid felony in manner and form afortſaid, after- 
wards,” to wit; mr the === day of ——— "in 1. 
year of tht rtign of = — at ——— aforeſaid in the county 
aforeſaid, with" forte and arm, him tht ſaid —e did then 
and there felemzouſly, and of his"malice fotethought, receive, 
aid, and comfort ; againſt the prate of the ſaid lord the ting 


that now is, bii crown and dignity. 


Aftion popular. See Information, 
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Fo prevent the inconvenience of troubling ane perſon 
Re to after perfil, — 
eriginal writ of ations erjong 4, indi 
S bh the exigent ſpall be awarded, to the names | of the 
defendants additions ſhall be made, of their flats or degree or 
miflery, and of the towns.or: hamlets, or places, and counties, 
of which abey were, ar ber and if by proceſs upon 2 
eriginal writs, appeals, or indidt mami, in which the ſajd ad. 
ditions be omitted, any outigwries be pronounced, they Mall be 
vid; and befare the gutlaturiss pronounced, the. ſaid writs and 
indi ments ſhall be.abated by the exception of the. par. 
In which the exigent all be awarded] The enigent is 2 
writ whereby the ſheriff is commaoded to proclaim the 
party in the county court, in order to his being outlawed, 
And by theſe words the act extendeth only to caſes. where 
racels.of outlawry may he awarded; ard.therefore it ex» 
_Mendeth nog- to an indictment for eneroachiug on the bigh» 
way, becauſe in that caſe: procels of outlawry lieth not, 
but 8 diſtseſs. Crate Alia. 48. noise $6. yo 
To tha names of the defendants] Regularly by the common 
law, every. gatural man, having no name af dignity, oughe 
10 be named ip all originals and other ſuita by bis. chriſtian 
name and firname, and that, before 4bis act, ſufficed ; but 
if he had,a name of inferior digyisy (as. kright or banneret) 
he ought to be named by bis cheiſtism name and ſirname, 
and by the addition of his name of dignitys+ 2 4. 665. 
- If thgre de a corporation af one ſole. perſan, that hath 2 
fee ſimpla, and may have a wit of right, he may be named 
by the commen. law. by bis chrittian pame: without any fir+ 
name, as Jeb biſhop of H. 5 2 A. 666; 8.653 0 ** i ts 
Ik it bea corporation aggregate of many ahle per 
a8 mayer and commonalty, dean 2nd chapter; the mayor 
or dean need not be named by his chriſtian name, becauſe 
that ſuch a corporation ſtandeth in lieu both of the chriſtian 
name and ſirname. dl. * tegu ta e 
A duke, marquis, carl, viſcount, or baron might by the 
common law be named hy his chriſtian name, and by the 


name of bis 5 75 ; as. Jen duke of . 2 - - 
Additions ſpall be made] The addition as well as. the eſtate, 
degree, ar miſery, as the-tows, hamlet, or place, ought by 
force of this act to be. alledged, in the firſt tame; for an 
addition after the alias dictus is ill: As for inftance, where 
the indictment was againſt . R. otherwiſe called . R. 
of H. for without the, alias diZvs: there is na: addition of 
the vill; and if the party is not ſufficiently named in 2 


3 


pioſt part, the alias cannot aid or help it. 2 7» "fa 669. 
3 Salk. 20. 

Where there are ſeveral defendants of different names, 
and te ſame addition, it is ſafeſt to repeat the addition 
aſter each of their names, applying it n to every 

ae them. 2 Haw, i897, 

Were a father hath the ſame name and the lame addi- 
d with a defendant being his ſon, the action is abateable 
_ it add the addition of the younger to the other addi- 
tions; but where the father is the defendant, it is ſaid that 
there-is no need of the addition of the elder. 10. 

*- Of thaiy eflate or degrie] Eſquire is 2 good addition, And 
the eldeſt ſons of peers, in the life-time of their fathers, 
though frequently titular lords, yet are only eſquires. 80 
alſo the younger ſons of peers, and their eldeſt ſons in 
perpetual ſucceſſion.” Alſo the eldeſt ſons of knights, and 
their eldeſt ſons. There are alſo eſquires by virtue of their 
office, as juſtices of the peace, and others who bear any 
office of truſt under the crown. 1 Blackfl, 40. 
And it ſeems clear, that no one can be well deſcribed 

| by the addition of a temporal dignity of any other nation 
beſides our on; becauſe no ſuch dignity can give a'man 
an higher title here, than that of an eſquire. 2 Haw. 187. 

Clert is a good addition of a clergyman ;' and be that 
hath taken any degree in either of the univerſnies, may be 
named by that degree. 2 f. 668. 1 Blackfl, 40g. 

* Gentleman and gentlewoman are good additions, And as 
for gentleman, lays Sir Thomas Smith, they be made 
cheap in this kingdom; "for —— ſtudieth the 
of the realm, who ſtudieth in the univerſities; who 
ſeſſeth liberal ſciences, and (to be ſhort) who can WY 
and without manual labour, and will bear the part;*cha# * 
and countenance-of a gentletnan, he ſhall be called 
ſuch a one, and ſhall be taken fur ann. * Black 

„ : 
. Yeoman'is a — an — which . 
are comprehended thoſe who have -freehold lande of 40s. 
2 year, and thereby heretofore could ſerve upon juries, 
and can yet vote for knights of the ſhire, and do any other 
2 hs lay roquiter" ben a goed "and oy 
man. Id 

ids, or — (as ſome fay) wife of ſuch 
none; are all of them good additions of the ettate or de- 

of a woman; but no ſuch like addition is 

the eſtate and degtee of -a man. Al pig Fre 


eee, nne | * 


. Or miſtary] This-includeth all lawful arts, Medes end 


tions, as taylor, merchant, mercer, pariſh clerk,. 
— Ye boſbabdman, labourer, and the like. 14. 


But ſervapt, groom, or-farmer, are not additions within 


this act, becauſe they are not of any miſtety. And cham- 


berer, butler, pantler, or the like, are additions of * 


and not of any miſtery or occupation. 2 [nf 668. 


ſuch like. 2 Haw. 188. 


may be named by any of them; but if a gentleman by 
birth be a tradeſman, be ſhall not be named by his trade, 
but by the degree of gentleman, becauſe it is worthier 
than the addition of any miſtery. And in general a man 
ſhall 3 his. worthieſt title of addition. 2 1. 
668, ' FO * | 


county of the ſame principal name, with different additions 
to diſtinguiſh them from ane another, as Great Dale and 
Little Dale, ot Upper Dale and Lauer Date, and the defend- 
ant named only of the principal town without any addi- 


are two Dales in the ſame county, and none without an 
addition, But if there be two towus of the fame name 
in 3 cons without any addition to diftinguiſh them, it 


If the defendant live in a hamlet of a town, it is ſaid to 


hamlet or of the town. Id. | 6, 
But the addition of a pariſh, if there be two or more 
towns in it, bs not grads but if there be but one town, 
the addition of pariſh is good. 2 Hf. 669. V5 
The addition of the place of habitation of a wife is 
ſuſiciently ſhewn, by Chewing that of the huſband; de- 
cauſe it mall be intended that the wife lives where the 
huſband does. 2 Haw, 19. : 
Or gion] If the defendant lives in a place known by a 
ſpecial name, and lying out of any town of 1 
may be well named of ſuch place ; but if be live in an 
place known within a town or hamlet, it is ſaid to be ſaſe 
to name him of the town or hamlet. 2 Haw. 189, 190. 
Of which they tber or h; The addition of the eftate, de- 
gree, or miſtery, ought" to be as the defendant was of at 


Neither doth. this act extend to unlawful practices, 26 
extortioner, maintainer, thief, vagabond, heretick, and 


Yarty 


If a man hath divers arts, trades. or occupations; he 


And of .the toons or bamlett] In there be two towns in a 


tion, as of Dale only, the defendant may plead that there 


be in the election of the ge io hams him dice of E 


the day-of the indictment biought, and not late of ſuch a 
. degree _ 
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1 of the city of Cartifit in the c 
125 Lind, 630 lord Baimerine objected — 5pm 


. 
1 arts wi BN | > A of 


— ; $0 in the caſe of lord Balmtrine, after - 4he' rebellion j 


A 


0 * wo Re» yay mr charged, that Arthur lord 


e boldnging 0s bie; upon which . high fe ward 
Freren pare of 
dis title, but only an addition of place which the law for 
dend en, cequires to be inſerted by way of deſeription 
d deſendants in alt-indiQments, and it is oh oem meny 
talen from bat plsce where the crime is by ſuch india- 
ment charged to bone deen commttted. E d Buchetine's 
Nek. Sram Trial, vol. 0. n 
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_ peaceth upon proc eſo, and plead; tak i 
- lhe? exception, he kth loft the beter be; hereof: but it 
© . | n_ the bare appearance of the party, witho#tplea, 
_ lalve'the-want of good addition, 
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5 3-6 called (according to lord e 
SY 2 7 9 afraid. J Inſt. 258. 
1 3 ſeemeth tlearly: 10 — Das there 


which wil not mount to an rer 
wm private place out of the bear- 
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* 1 Aﬀeay. 
in which caſe it cannot be ſaid to be to the terror of the 
mania cnt pas ogg», 

Alſo it is faid, that no quarrelſome or "threatening 
words whatſocver, (ſhall amount to an affray ; and that no 
one can” juſtify laying his bands on thoſe who ſhall barely 

uartel with angry words, without coming to blbys ; yet 
it ſeemeth, that the cobſtabſe may, at the requeſt ol the 
party threstened, catry the perſon who threatens to beat 
him, befote a juſtice in order to find ſureties. 1 Haw. 


rc. | +24 = | 
Ai dt in certain, that it is à very high offence to 
challenge another either dy word or letter, to fight a duel, 
or to be the meſſen ger of ſuch a challenge; or even barely 
to endeavVour to provoke another to ſend a challenge, or to 
fight ; as, by diſperſing letters to that purpoſe, full of re- 
flections, und inſinuating a deſire to fight. IU. 
But altho' no bare words, in the judgment of law, carry 
in them ſo much terror as to amount to an affray, yet it 
ſeems certain, that in ſome caſes there may be an affray, 
whefe there is no actual violence; as where a man arms 
himſelf with dangerous and unuſual weapons, in ſuch a 
matmners as will naturally cauſe a terror to the people; 
which is ſaid to have been always an offence at the com- 
mom law, and is ſtrictiy prohibited by ſtatute: For by 
2 Ed. 3. c. 3. it is enacted, that ne man of what condition 
ſerver, except thi king's ſervants in his preſence,” and his mi- 
- nifters in exetuting their office, and ſuch as be in their company 
affiſiing them, and alſo upon a cry made for arms 10 keep the 
peace, Mall tame before the king's juſfites, or other of the king's 
mini lers "dbing "their office, with farce and arms, nor bring 
any force in"affray of peace, nor go nor ride armed, by night 
er day, in fairs of markets, or in the preſence of the king's 
Juſlices, or "other miniſſ ers, or elſewhere ; upon pain 10 forfeit 
their armour to the king, and thett bodies to priſen at the ling: 
pleaſure.” Aud the king's juſlices in their preſence, fheriffs and 
other miniflers in their bailtwicks, lords of franchiſt and their 
bailiffs in the ſame, and mayors and bailiffi of cities and bo- 
roughs within the ſame, and borough-bolders, | conflables and 
wardens of the peace within their wards, all have potver to 
execute this aft, And the judges of aſſize may puniſh ſuch of 
ficers as have not dine their duty herein. ns 
"Upon a'thy made "for arms 1e keep the peace] It is holden 
upon theſe words of exception, that. no perſon is within 
the intention of this ſtatute," who arms himſelf to fuppreſs 
dangerous rioters; rebels, or enemies, and endeavours to 
ſuppreſs or/xefiſt ſuch diſturbers of the peace and quiet of 
the realm, 1 Hu. 106060. 
Vor, K WEL 5. C 1 a44 — f . In | 
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ſtatute, by wearing common weapons, or baving their 


commit any act of violence, or diflurbance of the peace. 


not excuſe the wearing ſuch armour in publick, by alledg- 


violence therein, becauſe 4 man's houſe is bis caſtle. J. 


Wurden of ibo pen,] It is bolden that any jeſtice of 


Aﬀeay. 
In affray of peace] En effrayer dr la pes; L. Cole bas 
22 of the country, or the le 3 and fo, be obſerves, 
}at the writ grounded upon this flatute faith, In quorun- 
dam, di pon terrorem; and therefore ptinted book, 
in affray of peace, ought to be amended. 3 If. 158. 
And it is holden upon theſe words, that ho wearing of 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumſtances as are apt to terriſy the 
ple; from whence it ſeems clearly to follow, that per- 
ſons of quality are in no danger of offending againſt this 


uſual number of attendants with them, for their ornament 
or defence, in ſuch places, and upon ſuch - occaſi -s, in 
which it isgthe common faſhion to make uſe of them, 
without cauſing the leaſt ſaſpicion of ad jatention to 


1 Haw, 156. 77 A | | 
Nor nge nor ride armed] It is holden, that a man can- 


ing that ſuch a one threatened him, and that he wears it 
for the ſafety of his perſon from his afſault'y bot it hath 


been reſolved, that no one ſhall incur the penalty of the 


ſaid ſtatute for aſſembling bis neighbours and friends in 
his own bouſe againſt thoſe who threaten to do him any 


Their boar to priſem] The ſtatute of 20 E. 2. c. 1. adds 
a fine likewiſe, | 


the peace, or other perſon Who is impowered to execute 
this ſtatute, may proceed thereon ex icio and if he find 
any perſon in arms, contrary to the form of the ſtatute, 
he may ſeize the arms, and- commit the offender to pri- 
ſon ; and that he ought alſo to make a record of the whole 
proceeding, and cenify the ſame iato the exchequer. 


II. How far it mby be ſuppreſſed by @ private 
It ſeems agreed, that any one who ſees others fight- 
ing, may lawfully part them, and alſo ſtay them till the 
heat be over, and then delivet them to the conſtable to 
be carried befote a juſtice, to find furcties for the peace. 
n Haw. 1965. 4 9 
And tbe Jaw doth him hereunto ; for if he 
roceive any harm by — he ſhall have _ | 
A * y 
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1 


open the door to 9 peace; and if uſfrayerd 
a 2 


Atkray. 


medy by Jaw sgalhſt them; and if the affrayers receive 


burt, by the endeavouring only to part them, the ſtanders 
by may joy the ſame, and the affrayers have, no remedy 
by law; 3 Inft: 158; | 

But if either of the parties be Hain, or wounded, or 
fo ſtricken that he falleth down for dead; in that caſe the 
flanders by ought to apprehend the party fo flaying, 
wounding, or ffriving, or to endeavour the ſame by hue 


and cry; or elſe tor his eſcape, they ſhall be flned and 
impriſoned. 14. $4 Feen 


III. Hot far by a conſtable. 
It ſeems agreed, that 2 conſtable is not only Impower- 


end, as all private perſons are, to patt an affray which 


Happens in his preſence ; but is alſo bound at his peril to 
uſe his beſt endeavours to this purpoſe z and not only to do 
his utmoſt himſelf, but alſo to demand the aſſiſſance of 
others, which if they refuſe to give him, they are puniſh» 
able by fine and impriſonment, 1 Haw, 137. 

And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
trie, or drawing their weapons, or the likez or upon 
the very point of entering upon an affray, as where one 
hall threaten to kill, wound, or beat another, he may 
either carry the offender before a juſtice to find ſureties for 
the peace, or he may imprifon him of his own authority 
for a reaſoneble time, till che beat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation, 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe ; for 

he cannot juſtify tbe commiting an affrayer to gaol, till he 

ſhall be-puniſhed for his offence: And it is faid, that he 

ought not to lay hands on thoſe, who barely contend 

with hot words, without any threats of perſonal hurt: 

and that all which he can do in ſuch caſe is to com- 

mand them under pain of impriſonment to avoid fight- 


ing. I. 


© But he is ſo far entruffed with a power over all actual 
affrays, that tho' he himſelf is a- ſufferer by them, and 
therefore liable 10 be objected againſt, as likely to be partial 
In his own cavfe, yet he may foppreſs them; and therefore, 
if an aſſault be made upon him, he may not only defend 
himfelf, but alſo imptiſon the offender, in the ſame man- 
ner as if he were no way a party. Id. 

And if an vffray be in an houfe, the conſtable may break 


fly - 


— 2 
* 


a 
| 
1 
1 


oO 
Ly 
4 


Ara a . . 
1 = i a . 
ce 


* 


fly to an houſe, and he follow with freſh ſuit, he may break 


open the doors to take them. Id. WOE Og 
But it is ſaid that a conſtable hath no power to arreſt 
a man for an affray done out of * own view, without 
2 warrant from a juſtice, unleſs a felony were done, or 
liftely to be done; for it is the proper buſineſs of a con- 


ſtable to preſerve the peace, and not to puniſh the breach 
of it. 1d. AF n | 


IV. How far by a juſtice of the peace. 
There is no doubt, but that a juſtice of the peace may and 


muſt do all ſuch things-to the aforeſaid purpoſe, which a 
private man ot conſtable are either enabled or required by 


the law to do: But it is ſaid; that he cannot” without a 


warrant authorize the arreſt of any perſon for an affra 
out of his own vie w; yet it ſeems clear, that in ſuch caſe 
he may make his warrant to bring the offender before him, 
in "order to compel him to find ſureties for the peace, 
1 Haw. 137. "FI? N mae 131 142 
V. Puniſhment of an affray. ' 
All affrays in general are puniſhable by fine and impri- 
nas. 1 Hen 36... 5 rinds 1 nic ts.5} 
And they are inquirable in the leet, as common nuſances, 
3 Injt. 158. 0 115/35 5 5 19771 


. : 2:4” Nt * ee Ne 132 
Warrant to apprehend affrayers. 


Weſtmorland. J To dhe coalable of.. 


JJ HERE AS . 
made cath before me J. P. eſquire, one of bis majeſty's 

7 s.of the. peace for the ſaid caunty, that on, tbe 
7 


May —— in — SO07 "the reigu of ——— — 


4 4; 


A. O. 5 — german, and B. O. of ———. yeoman, at 


— ii the ſaid, county, in a. tumultuous manner made an 
affray, wherein the perſon of the ſaid A. I. was beaten and 


' abufed by them the ſaid A. O. and B. O. with.ut any lawful 


or ſufficzent provacation given to them, or to. either of, them, 
by bum the ſaid A. I. Theſe. are therefore: to command you 
farthwih to apprehend the ſaid A. O. and B. O. and bring 
em before me, or fame other of his ſaid majefly's juſtices of 
the peace for the ſard county, io .anſwer the premiſes, and 10 
| 75 fureties as well for their perſonal appearance at the naxt 


al quarter ſeſſions of the peace to be holden | for the ſaid 
hawniy, then and there to anſwer to an indifiment tobe pre- 
; 8 farrid 


7 0 


wer. 


ſ 


Atfrav. 
* 

ferred againſt them by the faid A. I. for the ſaid ener, 

© for their keeping the peace in the mean time, towards his 

id majeſty and all his liege people, and eſpecially towards him 
#be ſaid A. I. Heref fail not, as you will anſwer the contrary 
at your perl Given under my hand and ſeal at —=— in 
the ſaid county, the —— day of —— in the year ——— 


U 


Inditment for an affray. 


THE jurors for our lord the king, upen their eath preſent, 


that A. O. of ——— inthe county of =— taylor, 
and B. O. of —— in the ſaid crunty, blackſmith, with farce 


and arms, on the —— day 0 — 1 th — ear of the . 
reign of our ſovereign lord George the third, by the grace of 


God, of Great Britain, France, and Ireland, ing, defender 
of the faith, and ſo forth, at —— oforeſaid in the county 
oforeſard, being arrazed and unlawfully 7 together in a 
warlike manner, did make an offray, to the terror and difturb- 
ance of divers of the fubjefls of our ſaid jovereign lord the king 
then and there being, and to the evil example of. all ather the 
fubjefs of aur ſaid ſovereign lord the king, and again the 
peace of our ſaid lord the king, his crown and dignity, 


Alehouſes. 
For matters relating to the exciſe on beer and ale, 
G ſee title Extiſe. 


J. Concerning inns and alebouſes in general. 
II. TLicenſing alebouſes. 
III. Selling ale without licence. 
V. Recognizance, and forfeiture thereof, 
V. Offences in brewing of ale. 
VI. Innkeepers obliged to receive gueſts. 
VII. Soldiers quartered in alebouſes. - 
VIII. Concerning ale veſſels, and the meaſure of ale. 
1X. Enhancing the price of ale, | 
A. N ſuffering tipling or gaming in their 
ouſes. 
AI. Perſons guilly of. tipling. 
ATI. Concerning drunkenneſs. + | 
II. Detaining goods for the reckoning, 25 
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I. Concerning inns and elebouſes in general. 


Difference bee NVE RV inh is not an alebouſe, nor every alch6uſe 

<>o-» oats an inn: but if an inn uſes common ſelling of ale, 
it is then alſo an alehouſe ; and if an alehouſe lodges and en- 

| tertains travellers, it is alſo arr inn. . 

Licence to ereckt It was reſolved by all the judges, that any 

lung. might erect an inn to lodge travellers, without any licence 
or allowance for ſuch erection. Dalt, . 56. Blackerby, 
170, | 

Ins indiftable, But it ſeems to be agreed, that the keeper of en inn 
may by the common law be indicted and fined, as being 
guilty of a publick nuſance, if he uſually harbour thieves, 
or perſons of ſcandalous reputarion, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet up a 
new inn in a place where there is no manner of need of 
one, to the hindrance of othe} ancient and well governed 
inns, or keep it in a place in reſpect of its ſituation wholly 

unfit for ſuch a purpoſe. 1 Haw. 225. 

iakeeper fell And if an inn uſeth the trade of an alehouſe, as almoſt 

15 al, all innkeepers do, it ſhall be within the ſtatutes made about 

alehouſes. Dalt. 133. f 

Inos tobeli- It hath been allo agreed by law, that innkeepers 

cenſed., ought to have licence, and be bound by recognizance 

| for keeping good order, as alehouſekeepers are. Dalt, 

«3 


* 


4. 

Pewer of juſlices" By the commiſſion of the peace, two juſtices (1 ©.) 

econ ne a may inquire of innholders, and of all and ſingular other 
8 perſons, who ſhall offend in the abuſe of weights and mea- 

| ſures, or in the ſale of victuals, againſt the form of the 
ordinances in that behalf made. | 


II. Licenfing alebouſes. 


By two juſtices By the 5 & 6 E4.6, c. 28. any two jullices, 1 Y 
A a general ** ipht licence alehouſes ; but now by the 2 C. 2. c. 28. an 
26 C. 2. c. 31. it is enacted, that whereas many inconve- . 
nirencies have ariſen from perſons being licenſed to keep inns 
and common alchouſes, by juſtices who, living remote from 
the places of abode of ſueh perſons, may not be truly in- 
formed as to the occaſion ot want of ſuch inns or co mon 
alchouſes, or the charaQers of the perſons. applying for 
6” ot | eee een eee, 


. 


Alehoules. - 


licences to keep the ſame; therefore from henceforth no 
licence fhaM be granted to any perſon to keep à common 
inn or alebouſe, Ba at a general meeting of the juſtices 

Qing in the diviſion where the ſaid perſon dwells, to be 
holden for that purpoſe, on the firſt day of Syprember yearly, 
or within twent Ja s after, and not at any other time. 
Excepting that this ſhall not alter the power or the time 
of granting licences, in cities and towns corporate, '2 G. 
2. 6. #8. 1 * 12. 26 G. 2. c. 31. / 4+ 16, 


To keep a common inn er 7 In che caſe of Parker Hout, which 
and Flint, Ad. 10 V. it was determined, that bauſes at — 12 


Epſam, where they take in lodgets and boarders, comin 
to drink the waters there during the ſeaſon, and dre(s 
victuals, and ſell them ale and beer, and entettain their 
horſes at 8d a day, but ſel}-to no other perſons, are not 
inns por alehouſey within the meaning of theſe-aQts. 
12 254. * „ 


At 4 general meeting of the juſtices holdem for the diuiſian] 
But jt is got neceſſary to ſet forth ſpecially in the licence, 
that it was granted at a general meeting of the jultices bol- 
den for the diviſion; and therefore a conviction for keep- 
ing a9 alehouſe without ſych licence, is not good upon 
the evidence of the licence only, but there muſt be other 

NCT, 81. a a „ : 


M. 12 G. 3. X. v. Sir J. P. Price Bart. The defend- 
ant had convicted à woman of ſelling ale in New Town, 
Montgomeryſhire, without a licence. In fact the had a 
licence, granted by two juſtices (both of them living ent 
of the diviſion, one of them till this occaſion- never acting 
there, and the other only occaſionally and in very few in- 
ſtances), at a meeting which the defendant and another 
juſtice of the diviſion had appointed; but at which neither 
of them attended, The two juſtices who came. for that 
purpoſe, proceeded to buſineſs without the juſtices of the 
diviſion, and granted licences to this woman and ſome 
others, Previous to the conviction, the defendant con- 
ſulted Sir Fletcher Norton upon the caſe; who being of 
opinion that the licence was void, not having been granted 
by two juſtices acting in the diviſion, adviſed the con- 
viction. She applied to the court for an information, 
which was granted, and the defendant was convicted at 
Shrewſbury aſlizes 1771, before Leigh Setjt. judge of aflize. 
At the trial there was ſome evidence ot ill- will trom the 
' defendant towards the woman; and the opigion of Sir 

| C4 F. Norwa 
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caaſcu. 
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_ ___ Mehoules; 
F. Norton was given in evidence for the defendant.— Bla- 
croft moved for a new trial on two grounds; fiſt, that the 
defendant having taken the opinion of counſel, under whole 
advice he had proceeded, could not be ſaid to have added 
maliciouſly.z and if erroncouſly only, could not be crimi- 
nal. And ſecondly, that he had acted. legally, the licence 
being abſolutely void, not having been granted by two 
juſtices acting in the diviſion, The ſerjeant who tried tac 
cauſe, reported againſt him upon the firſt ground, and that 
there was evidence of malice; and the court thought the 
licence granted by the juſtices, tho* not thoſe who gene- 
rally ated for that diviſion, was legal; for per Alen J. 
Any juſtice of the county, going to the meeting in the di- 
viſion, is for that purpoſe a juſtice of the diviſion. Col. 
Caſ. 305. 65 d . 


Excepting, that this Hall net alter the patper or the time 
of granting licences in cities and towns corporate] In the caſe 
of K. v. Downs and another, H. 30 G. 3. it Was adjudged, 
that the above exception does not exempt ſuch places from 
the operation of the other parts of the ct; but magiſtrates 


in ſuch diſtyifts muſt grant licences at a publick meeting, 
and give the like notice of cheir meeting to grant licences, 


as juſtices of a county give. Durnf. and Eaft, 3 V. 560. 

And the day and place for granting licences ſhall be 
appointed by two or more juſtices for the diviſion, by 
warrant (A) under their hands and ſeals, at leaſt ten days 


| before ſuch. meeting directed to the high conſtables, re- 


quiring them to order (BE) their petty conſtables, or other 
peace officers, to give Notice to the ſcveral innkeepers and 
alchouſekeepers within their reſpeftive conſtablewicks, of 
the day and place of ſuch meeting. And all licences 
granted at any other time and place ſhall be void. 26 G. 2. 


c. 31. %. 6 0 

2. 4 licence ſhall be granted to any perſon not li- 
cenſed the year preceding (except in cities or towns corpo- 
rate) unleſs he produce a certificate (C) under the hands of 
the miniſter and the major part of the churchwardens and 
overſeers, or elſe of three or four reputable and ſubſtantial 
houſholders of the place, ſetting forth that ſuch perſon is 
of good fame and of ſober life and converſation ; and it 
ſhall be mentioned in ſuch licence that ſuch certificate was 
produced, . otherwiſe the licence ſhall be void. 26G. 2. 
c. 31. /« 2. 16. A; 

Except in cities and towns corporate] In cities and towns 
corporate, ſuch certificate is ſuppoſed not to be neceſſary, 
by reaſon of the propinquity of the perſons to be licenſed.” 

X * | : | 1 A d Unleſs 


* er 7 . 
Ales 25 
© Unleſs be produce a certifitate under the bund of _ thi" mis 
m/ter and major part of the thurchwardins and duerfte ; or 
elſe of thrie' of four repumbl# and ſub Hui houtbolders of 
2 place] In the caſe of K. Dan and Pitts," E. 31 G. 2. 
he court ſaid, that a certificate being ſigned by three or 
four reputable and ſubſtantial houſholders, withobt the 
miniſter and churchwardens, &c, was ſufficient. Burr. 
Hanf, 556. © | | | \ 
Nevertheleſs, altho' a certificate in fuch places is not whether a Wan- 
requilite by this act, yet it is difcrerionary in theJuffices damus _ . 
whom they will licence, and a mandamus in ſuch cafe will 3, e de ten 
not lie to compel the juſtices to licenſe any perſon 3 and 7 licence. 
on a conviction for felling without licence, the want of 
ſuch licence can only come in queſtion, and not the reaſon 
hy it was denied. Strange 88 17. _— ; 
So in the caſe of the King againft the juſtices of Wor- 
cefler, M. 4 G. 2. a mandamus was moved for to be 
directed to them, to grant a_ licence to a victualler to 
ſell ale. Affidavits were offered to be produced, of the 
juſtices declaring that they would grant no licences, to 
any of the inhabitants who ſigned a petition to the par- 
liament for erecting a workhouſe there; and that the per- 
ſon, on whoſe behalf the motion was now made; had 
been a victualler in the town for above thirty<five years. 
The court ſaid, that they never knew a motion of thm 
ſort granted; but if there was ſuch a grievance; as is 
mentioned, another fort of motion woods fi more propet. 


— — 


1 Barnardift. 9:t: | 

In the caſe of the King againſt Young and Pitts, E. 31 whether an in- 
G. 2. à motion was made for an ibformation againſt formation will 
theſe two juſtices, for arbitrarily, obffinstely, and” un- 1, for refuling 
reaſonably refuſing to grant a licence to one Henry Day 2 
to keep an inn at Ever ſey, Wilis.” On ſhewing cauſe, it 
was inſiſted, that the legiſlature has made the juffices the 
ſole judges; as being ſuch who, from the refidehce on 
the ſpot, muſt beſt know the perſons and their charac- 
ters, and the circumſtances of the place. Aud the legiſla- 
ture has even excluded the juſtices of other diviſions, 
And the juſtices thus intruſted have à right to judge ſor 
themſelves. No man can judge for another. And this 
power is intruſted to them by the conſtitution, by the le- 
giſlatute. It may be very dangerous to them to be obliged 
to give their reaſons publickly ; though they may have 
very ſufficient ones to ſatisfy their own minds, and to di- 
rect their own Judgments. And if they are thus intruſt- 

ed, why are they liable to be called to an account by 2 
other juriſdiction, unleſs they act faultily and wilfully 
4 | * e wrong? 
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: ? Indeed, if they do wilfylly wrong let them be 
— ; but where they act bas Pridins Ig they are 
2 accountable to ay body. By L. Mansfield Ch. J. 
is certain, this court has no power or claim, to review 
the teaſons of juſtices of the pesce, upon which they form 
their, judgments in granting licences, by way of appeal 
from their zes wege or over-ruling the diſcretion in- 
truſted to them, But if it clearly appeats, that the juſ- 
© tices have been partially, maliciouſiy, or corruptly in- 
fluenced in the exerciſe of this diſcretion, and have conſe- 
quently abuſed the truſt repoſed in them; they are liable 
to proſecution by iodiftment or information j or even 
poſfibly by action, if the malice be very groſs * injurious. 
E chair judgment is wrong, yet their heart and intention 
pure, forbid that the Gould be puniſhed, And he 
declared that he ſhould — lead towards favouring 
them; unleſs, partiality, corruption, or.malice ſhall dearly 
appear. And having gone through all the particulars 
both of the charge and of the defence, he concluded with 
declaring it as his opinion, that there was no ſufficient 
und for a criminal charge againſt theſe juſtices, And 
the court unanimouſly, the rule was diſcharged with 
coſts. Barr. Mansf, 556, jr — ; 
rule ſhould not be made abſolute, far an information 
againſt a juſtice, for a miſdemeanor in refuſing. to grant 
2 licence to ohe Francis Simes (who bad been licenſed for 
ſeveral preceding years) to ſell ale, as uſual z and afterwards 
nviting-him, without any previous ſummons, for having 
* without a licence: A 88 * the ab x 
0 upon which this 4 n_ applied fo 
þ obtained, were either falſe or an 6 Eft 
was, that the only reaſon why the licence was refuſed him 
was, his declining to pay a ſum of money (viz, 51), 
which was claimed of him upon = diltind and collateral 
account, which he denied to be due from him; the 
payment of which ſum of money was (as be alledged) 
inſiſted upon by the juſtice, a 3 condition precedent to 
his granting the man a licence, The ſecond pretended 
ground of the motion was, that the juſtice had convicted 
him of the offence, without any previous ſummons. —As to 
the firſt : The court were unsnimous, that the allegation 
appeared to be falſe in fact; but, at the ſame time, they 
declared explicitly, that the juſtices have no fort of aytbo- 
- rity, $0 annex any ſuch conditions to the grant of theſe 
| As Ix 4 ſecond : They efteemed it to be fal- 


lacious, 3s the fact came out upon ſhewing gau(e ; fr the 


Althoules. 
man was aQually preſent before the juſtice (who had ſent 
for him), and was ſo far from offering at making any 
defence, that he ſeemed rather to apply for mercy ; declar- 
jng, however, that if the juſtice did convict him, he would 
not pay the penalty, Thirdly, the court obſerved, thar 
the man had not any where alledged, that he was innocent 
of the offence ; which they thought it incumbent upon 
him to have done, to entitle himſelf to make this applica- 
tion againſt the juſtice, And the rule to ſhew cauſe was 
diſcharged, Burr. Hany. 653. 

E. 2G. 3. K. v. Williams and Davis. An information 
was granted againſt the defendants, as juſtices of the peace 
for the borough of Penryn, for refuſing to grant licegces 
to thoſe alehouſekeepers who voted 2gainſt their recom- 
mendation of candidates for members of parliament for 
that borough. It appeared, that they bad acted very 
groſely in this matter; having previooſly threatened to 
tuin theſe people, by not granting them licences, in caſe 
they ſhould vote againſt thoſe candidates. whoſe intereſt 
theſe juſtices themſelves eſpouſed ; and afterwards actually 
refuſing them licences, upon this account only. And 
L. Mansfield declared, that the court granted this informa- 
tion againſt the juſtices, not for the mere refuſing to grant 
the licences (which they had a diſcretion to grant or re- 
fuſe, as they d ſee to be right and proper) ; but for 
the preg motive of ſuch refuſal, for their oppreſſive 
and unjuft refuſing to grant them, becauſe the perſons 
applying for them would not give their votes for members 
of parliamept as the juſtices would have had them, Burr. 
Maney. 1317. : 

T. 5 G. 3. X. v. Hom and Price, juſtices of the peace 
for the borough of Corfe Cale. On ſhewing cauſe againſt 
an information which had been prayed for againſt them, 
for a miſdemeanor in the execution of their office, in re- 
fuſing to grant a licence to ſell ale to one [ngram, an inn- 
keeper in that borough, merely from a motive of reſent- 
ment ng him, for having eſpouſed ap oppoſite intereſt 
in the election for members of that borou h; the defence 
was, that they did not act from any ** or cor- 
rupt motive, but ſolely becauſe Ingram was an improper 
perſon, and had kept a diſorderly houſe, and continued 
to keep it after full notice to the contrary, and in parti- 
cular, that he encouraged gaming and cock - fighting at 
his houſe. By L. Mansfield Ch. J. The court ſhould 
never inter poſe againſt magiſtrates, unleſs they have ated 
from bad motives and mala fide; eſpecially in ſuch a caſe 
as this, where they are intruſted with an abſolute diſcr 


tion: 
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tion: but for that very reaſon, this is the ſtrongeſt, caſe 


ſor the interpoſition of the- court, if it appears that they 


have acted upon corrupt motives. If it did appear clearly 
that this man kept a diſorderly houſe, it would be a reaſon 
againſt the court's interpoſing againſt the juſtices, But 
this does. not clearly appear. And upon the whole he 
thought, on a full diſcuſſion of the affidavits, that the 


—eharge upon the juſtices was not ſatisfaGorily anſwered by 


them. And he declared it to be of very dangerous con- 
ſequence to permit the due diſcretion of the juſtices to be 
influenced by "conſiderations of this kind. The court 
thought it a proper caſe for an information, and made the 
rule abſolute. | | | 
Afterwards, M. 6 G. 3. the eb them- 
ſelves guilty of the. information, it was. moved for a rule 
to diſpenſe with their perſonal appearance, on the under- 
taking of their clerk in court to anſwer for their fines. 
But the court upon full debate were unanimous in refuſing 
the motion. The general doctrine laid down by the court 
was, that though ſuch a motion was ſubject to the diſere- 
tion of the court, either to grant or refuſe it, where it was 
clear and certain that the puniſhment would not be cor- 
- poral ; yet it ought to be denied in every caſe where it 
was either probable or poſſible that the puniſhment would 
be corporal. And this, for the example ſake; as the no- 
toriety of their being called up might deter athers from 


the like offences, And finally, upon their appearance ia 
court, the ſentence was, that they ſhould be committed 


for a month, fined 501 each, and impriſoned till the fine 
Burr. Mars}. 1716, 1786. 


be paid. | 
An information F. 27 G. 3. X. v. Holland and Forfler. An information 


will be granted 

for i nproperly 

anting an ale 
Co 


had been moved for againſt the defendants, who were juſ- 
tices for Midaleſex, for improperly granting an ale licence 
to one Harriſon, who had been refuſed one by the juſtices, , 
at their laſt general meeting, on account of mifbehaviour. 
It appeared that the defendant Forfler had been preſent at 
that general meeting, at the time when the licence was 
refuſed ; but he had aſterwards told the other defendant 
Holland, who was not preſent at the general meeting, 
that the only reaſon why a licence had not been granted 
then, was, that they might have an opportunity of en- 
quiring into the charaQter of Harriſon, and had accord- 
ingly prevailed upon Holland, at a private meeting held by 
thoſe two only, to join in granting a licence.-The court 
were clearly of opinion, that an information ſhould be 
granted againſt a juſtice, as well for granting a licence , 


improperly, as for refuſing one in the ſame manner, That 
57 It 
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it Had already been done in the caſe of X. v. Filmed ; 
and indeed the miſchief of granting à licence impro- 


perly, was, infinitely greater than that of tefuſing one: 
for in the former caſe it might be productive of injury to 


the whole community, while in the latter the grievance 
was felt only by the individual. That the only ground of 


theſe. applications was the improper conduct of the ma- 
giſtrates. But as it appeared in this caſe that Holland, 
tho* not altogether blameleſs, had been deceiyed by Femfer, 
they diſcharged the rule as to the former, upon his paying 
the coſts of the application as againſt himſelf; and as to 
70055 they granted the information. Durnf. and Eaft, 
1 V. 692. 7 

By the 26 G. 2. Cc. 13. No juſtice of the peace, 
being a common brewer of ale ot beer, innkeeper, or diſ- 
tiller, or a ſeller of or dealer in ale or ſpirituous liquors, 


or intereſted in any of the (aid trades, or being a viftualler - 


or maltſter, hall be capable, or have any power to grant 
licences for, ſelling ale or beer or any other liquors, but 
the ſame ſhall be void. 1. 11. T ' 
And all, mayors, town clerks, and other perſons whom 
it may ,concern ſhall, make out ale licences (D) duly 
ſtamped, beforg the, recognizance be taken; on pain of 
101, half to the king, and half to the profecutor, with 
coſts, 6 G. c. 21. / 56. 1 Ann. flat. 2. c. 22. . 6. 
Which ſtamp duty by 9 An. e . . 


F. 23. mall be — e 
And more, by 29. C. 2. c. 12. 10 0 
Ditto 24 C. 3. c. 30. o 10 6 


* And if any perſon ſhall write any liceace without ſuch 
ſtamp, he ſhall forfeit x0 l with coſts, to be recovered as 
ſtamp penalties ; and the licence ſhall not be available tilt 


c. 12. % 20. f 
And the juſtices clerk ſhall have 2s 6d, and no more, 
. pe! licence, 96. 2. (. 23, 7. 14. 24 G. 2. c. 40. 
„28, 29. 2 8 a 
And to prevent frauds therein, every victualler or ale- 
hauſekeeper ſhall, on demand by ady officer of the Kamp 
duties, produce his licence, aud permit him at his own 
expence to have a copy thereof; on pain of 406. 5 G. 3. 
c. 46. /. 20. 


And every .clerk of the peace, town, clerk, common 
clerk, or perſon adding as ſuch, ſhall on demand by 
officer of the ſtamp duties, or within three days next after, 


deliver to ſuch officer, a true lift of the names and places 
* of 


— 1-11 6 


the 0 ſhall be paid, and alſo a penalty of 5 l. 29 G. 2. 
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What juſtices | 
are p10ibited - 
from granting 
liceaces, . , 
1 ane 

1 . b 
are 


Stamp- 


A list of ale- 
hou ſekeepers to 
de deliveted to 
the officers of 
the ſtamp dup 
des. 


ed to the place. 


of abode of ell the vidtuallers, alchouſekeepers, and other 
perſons then Heenfed to el] ale or beer, or other exciſe. 
able liquors, by retail, within the reſpective diſtricts; and 
on delivery thereof, ſuch officer ſhall pay to him after the 
rate of one farthing for every licenſed 'perſon inſerted in 
the liſt: And if he fall refuſe or neglect to deliver fuch 
liſt, or hot inſert therein a full and true account; be ſhall 
forfeit 51. Ss 21. X | 

But no licence ſhall intitle any perſon to keep an 
alchouſe in any other place than that in which it was 
firſt kept by virtue of ſuch licence; and ſach licence with 
regard to ll other places ſhall be void. 26 Geo. 2. . 31. 


4 

And all licences granted-at the general licenſing day ſhall 
be made for one year only, to commence on the 29th day 
of Seprember. ſ. 4. | 

And dy 32 G. 3. c. $9. ſo much of the ſaid act of 
26 Geo. 2. c. 3t. and of the 29 Geo. 4. c. 12. as felates 
to any licenſed peiſen dying or removing; or to the em- 
powering bis executors, adminiſtrators, or aſſigns, or the 


- occupier of fuch licenſed houſe, to continue during the 


vt the houſe be- 
toming empty 
v3 noccupied. 


reſidue of the term without any new licence or certifi- 
cate; are repealed. And after 31ſt 7% 1792, if any 
ſuch licenſed perfon ſhall die before the expiration of his 
licence; or if he, or his «executors, adminiſtrators, of 
aſſigns, ſhall remove from ſuch licenſed houſe, and ſhall 
align ſuch licence; cr in cafe any ſuch houſe fall be- 
come empty or unoccupied, the late occupier whereof. way 
duly licenfed the year preceding ;z then (except as herein 
is otherwiſe provided) two juſtices, at a petty ſeſſions 
holden in and for the diviſion where ſuch houſe is fituate, 
may grant a licence to the executors, adminiſtrators, or 
1 of the perſon ſo dying, who {hall be poſſeſſed 
of ſuch houſe, or to any new tenant or occupier, upon 
ſuch removal, or the houſe becoming empty or unoccu- 
pied as aforeſaid; to open, or continue open ſuch houſe 
as an alchouſe until the \next general licenfing day, ſo as 
ſuch licence be ſtamped as before direQed. Or the ſaid 
juſlices, in their diſcretion, may allow ſuch executors or 
adminifirators, or other perſons aforeſaid, poſſeſſed of any 
ſuch licence, to continue open ſuch houſe for the pur- 
poſe aforeſaid, under and by virtue of ſuch licence, until 
the expiration thereof; every ſuch executor, admini- 
ſtrator, or-aflige, and every ſuch tenant or occupier re- 
ſpeQively, obtaining within thirty days after ſuch death 


c removal, or entering upon the poſſeſſion of ſuch houſe, 


and producing to- ihę ſaid juſtices ſuch certificate, and en- 
| | tering 
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tering perſonally into ſuch recognizance, with ſuch fure- 
3 by the ſaid aQ of 26 G. 2. Which 
certificate and recognizance, with the condition thereof, 
atteſted by ſuch juſtices, ſhall forthwith, or at the next 
ſeſſions at fartheſt after granting : ſuch licence, be ſent to 
the clerk of the peace, to be filed amongſt the records of 
the ſeffions. /. 1. , 5 ee 
S ball become empty ar unoccupied) That is, 2s it ſeemeth, 
by the removal of the former tenant ; for in many places 

| the tenants. change their habitations, nat in September 
when the licence is required to be granted, but at fowe _. 
future time, as at May-day, or Hhitfuntide, In this caſe, 
where the tenant, intending to remove, hath not taken 
out a licence for that year, his ſueceſſor may obtain a li- 5 
cence until the next general licenſing day by applying to 1 
two juſtices at a petty ſeſſions, and making it appear to | 
them by. certificate that be is a perſon fit to. receive a li- 
cence, and alſo making it appear that the houſe is proper 
ta be licenſed, whereof the proof muſt be by its having 
deen licenſed the year next before. & 

But nothing in this act ſhall extend to the granting Not to extend 
any new licence to any houſe, the occupier whereof” was 7 hovers not 
not duly. licenſed the year preceding. Nor to alter the peesdiag. 5 a 
time of granting licences, Nor to oblige perſqns not li- to aker che time 
cenſed the year preceding to produce certificates in the 2+ 
city of Longo. 32 G. 3. , 59. % 4,5. N 

And every perſon entering into any ſuch licenſed houſe, penalty. 
who ſhall ſell beer, ale, or other exciſeable liquors, un- 
leſs: authoriſed by the juſtices at the petty ſeſhons next 
enſuing after the expiration of ſuch thirty days in manner 
afareſaid ;.. ſhall be liable to all the penalties, puniſh- 
ments, and forfeitures, of perſons felling ale without li- 
cence. he 6. ; b 7 
But every perſon who ſhall have obtained ſuch certifi- Perſons obesin- 
cate as aforeſaid, ſhall be indemnified. for ſelling beer, ale, ing fuck ei- 
or other exciſcable liquors, till after ſuch petty ſeffions ſhall 3 unte 
have been held, /. 7. | petty ſe e. 
And the clerk of the peace, upon the continuance of, Record to ds 
et granting a new licence as aforeſaid, ſhall record the mac. 
fame, for which he ſhall be paid rs. /. 8. . | 
_ Andwithia Aiddige and Swrry, the juſtices at the ge- Middlelenand 
neral licenfiog meetings ſhall appoint not lefs than fix, not 80. 
more than eight ſpecial days of meetiog yearly, at diffe- 
rent | periods, as. near as may be next enſuing ſuch 
genera _— and ſhall cauſe due notice to be given 
of the times and places of ſueh ſpecial meetings; at which 
Vor, I. 3 meetings g 
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| Alehoules, 
$ meetings two juſtices of the divifion may grant to the 
executors, adminiſtrators, or afligns of ſuch Iicenſed per- 
| ſons, or the perſon coming into any houſe which hath be- 
98 come empty or unoctupied as aforeſaid ; a licence to ſuch 
# new tenant or occupier (on his producing a certificate, 
and entering into a recognizance as aforeſaid) ; or in their 
diſcretion may allow à continuance of any licence before 
ae in manner aforeſaid, until rhe next general licenſ- 

Perſons licenſed 


day. A 4 | | a 
iceoſed - "No perion ſhall retail aiiy diſtilled ſpirituous liquots, or 
3 ſtrong waters, without a licence from the officers of ex- 
eenſed to fell Ciſe, taker! out ten days before he ſhall begin: And ſuch 
. ſors ſhall be firſt liceaſed to ſell ale or ſpirituous liquors, 
y gy con of the peace. 2 G. 2. e. 28. , 11. 9G. 2. 
£23. J. 14. 16G. 2. 6. 8. /. 8, 11. 24 C. 2. c. 40. / 9. 
2. c. 12. /. 22. ä | p 
[Note, here is a doitble licence required for retailing of 
ſpirituous Jiquors ; firſt, a licence from the juſtices to ell 
ale or ſpirituous liquors ; and then a licetice by the officers 
. of. exciſe to ſell ſpirituous liquors, And therefore the ale 
| licence ought to” run ſo as to-include ſpirituous liquors, 
or elſe the law ſhould be altered in this particular, The 
printed alebouſe licences from the ſtamp office endenvout 
to preſerve the juriſdictions diſtin, by excepting the ſe · 
veral kinds of ſpirituous liquors by name, out of the li- 
cence by the juſtices. But this is againſt the ſtatutes ; nor 
Was it intended perhaps by the legiſlature, that the officers 
of exciſe ſhould have the ſole juriſdiction in this matter, 
bur cather that the primary judgment concerning the ſame 
mould be referred to the juſtices. . 
- Which licence for retailing ſpirituous liquors' is treated 
of at large under title Excite, Spiritusus Liquors, © 
Wine Licence, See Exile, Wine. # 
Licence for Made Wines. See Extiſe, Switts; 


Su? ©. 4% 


Ill Stlling ale without a licence, © © 


mer peilt By 35 C. 3. c. 11g. ſo much of 5 C. 3. ©. 46. as relates to 
ee ro e 3 for live ale — ia repealed, and 
an nie: other penalties are inflicted in lieu thereof, as follows: After 
ified, * the 20th Sept: 1795, every per ſon who ſhall ſell, or ſuffer to 
de ſold, ale or beet, or any other exciſeable liquors, by retail, 

without being duly ficenſed, and ſhall be convicted thereof, 

hall forfeit 20 l. and alſo the coſts and expences attending 

the con iction; and for a ſecond offence ſhall moreover 
be tendeted incapable of be ing afterwards licenſed to keep 
17 77 tl 2. 11 „ ene 
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an alehouſe, or to ſell ale, beer, or other exciſeable li - 
quors, by retail. , 1. ; | 45 | 
And one juſtice may hear and determine the ſame in a penalties how te 
ſummary way, who, upon information (E) exhibited, or be recovered aud 
complaint made to him, may ſummon (G) the party ac- applied, 
cuſed, and alſo the witneſſes on either fide ; ind upon ap- 
nce, or contempt by not appearing, ſhall proceed to 
ar the matter, and examine the witneſſes on oath, and 
to give judgment therein; and upon confeſſion, or oath of 
one witneſs, may convic (H) the party accuſed, and if he 
be then preſent, (or if abſent,) within three days after no- 
tice 2 either perſonally, or left for him at the place where 
the offence was committed, ſhall not pay the ſaid penalty, 
together with the coſts, to be aſcertained by ſuch juſtice ; 
the ſame ſhall be levied by diſtreſs (K) of the goods and 
chattels of ſuch offender whereſoever found within the — 
riſdiction of ſuch juſtice, or in any entered place of ſuch 
offender, in the like manner as directed by 27 G. 2. c. 20. 
& 33 G. 3. 4 55. (a) as far as the ſame relate to exeruti 
warrants of diſtreſs, as fully as if the powers in the ſaid acts 
had been repeated herein : and ſhall be applied half tv the 
informer and half to the poor, in ſuch 'manner as ſuch juſ- 
tice ſhall direct; and if a return ſhall be made that ſufficient 
diſtreſs cannot be found whereon to levy ſuch penalty and 
coſts, any juſtice of the county or place where ſuch offence 
was committed, upon producing to him ſuch warrant and 
return, or (if ſuch juſtce ſhall be of any other county or 
place, then upon oath made of the hand writing of the juſ- 
tice granting ſuch warrant, and of the truth of ſach return) 
may commit (L) ſuch offender to the common gaol or 
other priſon within his juriſdiction, for any term not exceed - 
ing fix nor leſs than three calendar months, unleſs ſuch pe- 
nalty and coſts be ſooner paid. / 2. 5, REY 
Provided, that on the requeſt of the owner, ſuch diſtreſs Diarefs may be 
may be ſold within the four days allowed by the ſaid act of fold within fovr 
27 0. „ 40 . anne 
And there ſhall be allowed to the officer èxecuting ſuch Allowance w 
. warrant of diltreſs, for the ſafe keeping of the goods dif- f. _— 
trained, any ſum not exceeding 58. per day, and for In 
aſſiſtant not exceeding 2 8. per day for each, as ſuch juſtice 


ſhal: direct, on proof on oath that thete was ſufficient cauſe 
tor calling in ſuch aſſiſtance. /. 4. | 


And whereas many perſons carry on the trade of ale- what Hall be 
| houſe keepers and victuallers, and retailers of beer and deemes legal no- 
ale, without licence, and make entry of places for keeping © far 


jp IT 


a. 


(a) See 5 G. 8. c. 20. and 33 E. as c. 55. poſt. _ 
Diftr 2 by warrant of juſtices © ace. 
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the fame, by feigned names, and ſuch beer and ale is fre- 
quently retailed in, houſes and places detached from their 
lace of reſidence, whereby the law hath beea evaded it 
is enacted, that where any ſummons ſhall be fſued, for any 
perfon to appear to anſwer to any complaint for ſelling by 
retail any beer, ale, or other exciſeable liquor, without li- 
cence, the direction of ſuch ſummons to ſuch perſon by the 
name he made ſuch entry, or is uſually known, whether 
the ſame be his real name or not, and leaving ſuch fum- 
moos at. ſuch houſe or place where ſuch offence was com- 
mitted, and affixing a copy thereof on the door or other 
confpicucus part on the outſide thereof, (the fame being 
proved on the oath of the perſon who ſerved or affixed up 
uch ſummons, ) ſhall be deemed a ſufficient notice or ſum- 
mons to all intents and purpoſes. /. 6, * ö 
Retailers to And every alehouſe- keeper, victualler, or retailer of beer 
make —_— 1 or ale, who fhall have, or receive into his cuſtody er power, 
PR go any beer or ale to ſell by retail, ſhall, three days at leaſt before 
he begin to ſell ar diſpoſe thereof, make entry in writing 
at the next exciſe office, of every houſe, out-houſe, cellar, 
vault, room, ſtorehouſe, or other place to be uſed for keep- 
ing or ſelling the ſame; which ſaid entry. hall ſet forth 
his true name, and whether he be an alchoule-keeper, 
victualler, or retailer z- and ſuch perſon ſhall be deemed the 
- occupier and proprietor of every ſuch place, ſo long as ſach 
entry {hall remain iu force ; on pain of forfeiting 501. to be 
tecovered, levied, mitigated and diſtributed as by the laws 
of exciſe; and every ſuch ſtorehouſe, cellar, room, or place 
fo.uſed without being ſo entered, ſhall be deemed private 
and concealed places, within the meaning of this and every 

other act. / 7. * | 
Eoods found And all exciſesble liquors and other goods and chattels 
where any of found in any houſe or place where any ſuch- offence ſhall 

e is com- - 17 . 
mitted liable to have been committed, 07 an any place belonging thereto 
«ile, or occupied therewith, or-which hath. been entered as afore- 
/ + faid, by whom, or by what title ſoevef ſuch goods ſhall 
be claimed, ſhall be liable to fuch diſtteſs in like manner 
0 as if ſuch offender had been the real owner. /. 8. 

Who hte And every perſon who ſhalt make ſuch entry as afore- 
deemed retailers. ſaid, ſhalt be deemed a ſeller by retail; and any juſtice may 
Exciſe officers ſummon before him, or before any other juſtice, any entry 
qpay be mere. keeper, gauger, or other exciſe officer, haying the cuſtody 
animes aa Rock Of entries, who ſhall, when required, produce every entry 
6 made within bis diviſion, — alſo his ſtock book and 
other , account of ſurvey, and any ſuch juſtice may ex- 
amine on oath any ſuch officer reſpecting ſuch entry, or re- 
ſpecting the ſtock of any ſuch — and if it ſhall appeac 
that any perſon hath made entry as aforeſaid, or is ſurveyed 
as 


% 


_— 
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16 an alchouſe- keeper; vitualler; or retailer, and has not 
received; or is bot entitled to the abatement allowed to 
common brewers, then ſuch juſtice may ſummon ſuch un! retailers to 
perſon to produce his licence to ſell beer and ale, and produce licences, 
if he ſhall not at the return of ſuch ſummons appear, or 
appearing ſhall not produce his licence, ſuch juſtice (on 
ptobf of due fervice of ſuch ſummons if ſuch perſon ſhall 
not appear) may adjudge him guilty of ſelling beer or ale 
by retail without licence. / 9. | * | 
© Ant if any perſon ſhall be ſummoned as a witneſs, and Witneſſes not 
ſhall neglect or refuſe to appear at the time and place ap- r for- 
pointed, without a teaſonable excule (to be allowed by ſuck 
juſtice,) or appearing ſhall refuſe to be examined on oath 
and give evidence, he ſhall forfeit 10]. to be levied by diſ- 
treſs, to be applied to the poor where ſuch offence was 
committed in ſuch manner as ſuch juſtice ſha!l direct; and 
for warit of ſufficient diſtreſs, ſuch offender ſhall be com- 
mitted to the common gaol or other priſon, ſor any term 
not exceeding fix calendar. months, unleſs ſuth penalty 
ſhall be ſooher paid. / 10. 75 | | 

And if any perſon, after ſervice of any ſummons to appear Goods conveyed 
to any charge of ſelling ale or beer, or other excfſeable li- away may be di- 
quors, without a licence, ſhall convey away any goods or 32 — 4 
chattels herein before made liable to diſtreſs, from the houſe — 8 
or place wherein ſuch offence ſhall have been committed, here 
or belonging thereto or occupied therewith, or whith hath 
been entered as aforefaid ; it ſhall be lawful for the officer | 
to whom ſuch warrant. is directed, or other pet ſon acting 
in his aid, within 30 days after ſuch conveying away, t 
ſeize the ſame wherever they may be found, an diſpoſe of 
them in ſuch manner as if they had been diffrained on the | 
premiſes, And if carried out of the juriſdiftion of ſuch warren 
juſtice, any juſtice of the county, city, liberty, or place be indorfed. 
into which the ſame ſhall be ſo conveyed, is required, on 
proof on oath of the hand-writing of ſuch juſtice originally 
ſigting ſuch warrant, to indorſe his name on the back 
thereof, which fhall be ſufficient authority to the perſon 
bringing ſuch warrant, and to all other perſons to-whom 
the ſame was originally directed, to execute the ſame, and 
to proceed in ſuch manner as if ſuch goods had been ſeized 
within the jutiſdiction of the juſtice who ſigned the ori- 
ginal warrant. / 11. 8 33 
And if any perſon ſhall think himſelf aggrieved by the Appel. 
Judgment of ſuch juſtice, he may appeal againlt any fach | | 
conviction to the next ſefliohs, (and ſuch juitice ſhall make 
known the ſame to ſuch perſon at the time of fuch convic- 
tion,) unteſs ſuch ſeſſions be holden within ſix days next 
after ſuch conviction, and in ſuch cafe to the next ſubſe- 
D 2 quent 
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| quent ſeſſions and not afterw>rds, ſuch perſon, at the time 
of ſuch conviction, giving to ſuch juſtice notice in writing 
of his intention to appeal, and alſo giving ſecurity, to the 
ſatisfaction of ſuch juſtice, for the payment of the penalty 
and coſts in caſe ſuch judgment be affirmed; and alſo fur- 
ther entering into a recognizance at the time of ſuch notice, 
with ſufficient ſureties, to try the appeal, abide the judg- 
ment, aud pay ſuch coſts as ſhall be awarded at ſuch ſeſſions. 
And the judgment of ſuch ſeſſions ſhall be final and con - 
cluſive to all intents and purpoſes whatſoever; and if ſuch 
ſeſñons ſhall adjudge ſuch appeal to be frivolous or vexa- 
tious, they may give coſts to the party aggrieved by ſuch 

appeal, not exceeding $51. in the whole. 1 12. 

1 comicion· And the conviction thall be in the form or to the effet 
expreſſed in 26 G. 2. c. 31. mutatis mutandis as the caſe 
may be, and ſhall be good without ſtating the caſe, or 
facts or evidence, in ny more particular manner (H), and 
ſhall be certified to the next ſeſſions to be filed among the 

| tecords. /. 13. | 
1 Pessliies ee Wh Provided, that where it ſhall be proved to the ſatisfaction 
dy prong of ſuch juſtice, that ſuch offender hath not been before con- 
| victed of, any offence againſt this act, ſuch juſtice may mi- 
tigate any penalty hereby impoſed, in cale of ſuch firſt 
. but not otherwiſe, and not to leſs than 10l. / 14. 
| Inhabitants may And any inhabitent of any pariſh, townſhip, or place in 
1 be witneſſes. which any ſuch offence ſhall be committed, ſhall be deemed 

| | m competent witneſs notwithſtanding, / 15. 
| Proſecutions to Provided always, that all penalties within this act, ſhall 
de in 6 motiths. he ſued for and determined within fix months after the of- 
| | fence is committed. / 16. 
1 Perſons ſoſpet- Alſo where any juſtice ſhall ſuſpe& that any perſon ſells 
j F 


ed of ſelline without licence, he may call ſuch perſon before him, and 
ö alſo any exciſe officer or gauger to produce his ſtock book 
or other account of the charge or ſurvey of ſuch ſuſpected 
perfon, and may examine ſuch officer on oath in what 
manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſtock book er 
account, or oath of the officer, that ſuch perſon is ſurveyed 
2s a victualler or retailer, and is charged with the ſame 
duties that victuallers and retailers are charged with and 
pay for any the liquors aforeſaid, and is not intitled to the 
allowance or abatement given to common brewers, he ſbal| 
de deemed an alehouſekeeper, victualler, retailer, or ſellet 
; thereof, 26 Ges. 2. c. 31. % 9. 
Selling in fair, The clauſe excepting fairs, in the ſeveral acts, is from 
| the neceſſity of the thing, reſpecting the accommodation 
of perſons reſorting thither, But thoſe who ſhall * 
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ſuch ale or beer, to be ſold by them in fairs, muſt take 
care to give notice to the gaugers, that the ſame may be 
ſurveyed ; far tho' they are exempted from taking licence, 
yet muſt nevertheleſs pay the duties of exciſe, And 
this indulgence ſeemeth to be intended only in the place 
where the common fair is held; and not in any private 
houſe, which may be within the limits of the town where 
ſuch fair ſhall be kept, eſpecially wherein there are licenſed 
alehouſes ſufficient, | I | 

And by 35 C. 3. c. 113. Nothing therein ſhall extend 
to prohibit any perſon from ſelling ale or beer in booths ot 
other places at the time and place of holding any lawful 


and accuſtomed fair, in like manner as they were before 
authorized to do. / 17. 


By the flatute of the 4 J. c. 4. If any perſon ſhall ſell 
or deliver any beer or ale, to any perſon that ſhall then 
ſell beer or ale as a common tipler or alehouſekeeper, the 
ſame perſon not having licence to ſell ale or beer (except 
it be for the uſe of his houſhold only) ; he ſhall forfeit for 
every barrel 6s. 8 d. and fo proportionably for other quan- 
tities ; half to the poor, and half to him that ſhall ſue in 
ſeſſions, by action of debt, information, indictment, or 
preſentment. 


$74 Recognizance, and forfeiture thereof. 


On granting licences for keeping any 222 ale- Recognizance, 
houſe or tippling houſe, the perſons licenſed ſhall enter into 


a recognizance in 10 l. with two ſuretics in 51, each, or 
one ſurety in 10 l. (E) as well againſt the ufing of unlaw- 
ful games as alſo for the uſing and maintenance of good 
order and rule to be had and uſed within the ſame, as by 
their diſcretion ſhall be thought neceſſary and convenient; 
and if ſuch perſon ſhall be hindred thro fickneſs or infir- 
mity, or other reaſonable cauſe to be allowed by the juſ- 
tices, to attend in perſon, they may grant the licence, on 
two yy entering into ſuch recognizance in 101, each. 
$&6 Ed. G. c. 25. J. 1. 26G. 2, c. 31. / 1. | 
As by their diſcretion ſhall be thought neceſſary and conve- 
nient] Mr. Dalton obſerves upon theſe word in the ſtatute 
of 5 & 6 Ed. 6. that the matter of the condition of the re- 
cognizance is by the ſtatute partly referred to the diſcretion 
of the juflices. Ard he ſays, in ſome ſhires the juſtices have 
agreed upon certain articles framed by their diſcretion, and 
generally to be propounded to all common ale ſellers; 
taking their bond for performance of the ſame : a copy 
D 3 whereof 
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whereof they uſed to d. beg to every of them; which 
manner (he ſays) had been allowed. 

And amongſt articles of this kind, he recommends to 
the juſtices care theſe three eſpecially. 1. That no ale- 
|bouſekeeper, upon the Lord's day, ſhould receive ot ſuffer 
to remain any perſons whatſgever, as their gueſts, in any 
their houſes or other places, to tipple, eat or drink; other 
than travellers, and ſuch as come upon neceflary buſineſs, 
2. That they ſuffer no perſon whatſoever, reſorting to 
their bouſes only to eat and drink, to remain there after 
the hour of nine in the evening in winter, and ten in ſum- 
mer. 3. That they ſuffer no perſon, reſorting to their 
houſes only to eat and drink, to remain tippling there above 
one hour, other than travellers. Dall. c. 1 16. 

Which ſaid recognizance, with the condition thereof, 
fairly written or printed, ſhall forthwith, ot at the next 
ſeffions at fartheſt, be ſent or returned to the clerk of the 
peace, under the hands of the juſtices, to be by him en- 
tered or filed among the records. 26 G. 2. c. 31. % 1. 

And for every licence granted, without taking ſuch re- 
cognizance z and for every ſuch, recognizance taken, and 
not ſent or returned ; every juſtice ſigning ſuch licence, 
ſhall forfeit '31. 68. 8 d. 5 & 6 Ed, 6. c. 25. /. 2. 26 
G. 2. c. 31 m. | ; 

Which ſaid forfeiture, for granting licences, without 
taking recognizances, ſhall be to him who ſhall ſue, to- 
gether with coſts. 26 G. 2. c. 31. / 6. But it is not 


laid wd ſhall have the penalty for not returning the re- 


cognizance to the clerk of the peace, therefore that ſhall 
go to the king. 


And the clerk of the peace ſhall keep a regiſter or ca- 


lendar of all ſuch recognizances, and (ball deliver to the 
juſtices, at the meeting for granting licences, a true copy 
of ſuch regiſter or calendar. 26 C. 2. c. 31. / 5, 

And for every recognizance, ſhall be paid by the 
clerks of the juſtices taking ſuch recognizances, to the 
clerk of the peace, for filing or recording the ſame, and 
for making and delivering the copies of the regiſter or 
calendar 1s; Which ſhall be paid to the clerks of the ſaid 


: juſtices, by the perſons licenſed, over and above the fees 


payable to the ſaid juſtices clerks. -/d. - Ws 
By the 5& 6 Ed. b. c. 25. / 3. The juſtices ſhall 
have power, in their quarter-ſeſhons, by preſentment, in- 
formation or otherwiſe by their diſcretion, to inquire. of 
all ſuch perſons as ſhall be admitted and allowed to keep 


any alebouſe or tippling houſe, and that be ſo bound by 
recoguizance, if they have done any ct whereby they 


have 


have forfeited the ſame recognizance, and they fhall upon 
ſuch preſentment” or information award proceſs againſt 
every ſach perſon fo preſented or complained upon before 
them, to ſnew why he ſhould not forfeit his recognizance; 
and ſhall have power to hear and determine the fame, by 
all ſuch ways and means, as by their diſcretion ſhall be 
thought good. UT YH | 
And by the 26 C. 2. c. 34. Any juſtice on complaint 
or information that ſuch licenſed perion hath committed 
any act, whereby in the judgment of ſuch juſtice the re- 
cognizance may be forfeited, or the condition broken, may 
dy ſummons under hand and ſeal require ſuch perſon, to ap- 
pear at the general or quarter ſeſſions, then and there to 
anſwer to the matter of ſuch complaint or information; and 
alſo may bind the complainant, or any other perſon, in a 
recognizance to appear and give evidence; and the ſeſſions 
may direct the jury which fhall there attend for the trial 
of traverſes, or ſome other jury of twelve honeſt and ſub- 
ſtantial men, to be then and there impannelled by the ſhe- 
riff without fee, to inquire thereof; and if the jury find 
that ſuch perſon hath done any act whereby the recogni- 
zance is broken, ſuch act being ſpecified” in ſuch complaint 
or infotmation, the court may aß him guilty ; which 
verdict and adjudication ſhall be final; and thereupon the 
court ſhall order the recognizance to be eitreated into the 
exchequer,' ta be levied-to'his majeſty's uſe; and the aid 
. perſon ſhall be diſabled to felt any ale, beer, cyder, perry; 
or ſpirituous liquors for three years, and any licence grant- 
ed to him for ſuch term ſhalt be void. Provided, that the 
Jeſiices, at the requeſt of the proſecutor, or of the party 
complained of, or either of his ſuteties, may adjourn the 
trial to the then next ſeſſions. / 7, 8. 4 
And if avy perſon ſhall be diſabled, by conviction, to Spirit licence in 
ſell ale, beer, cyder or perry; be ſhall by the ſame con- void on convie- 
viction be diſabled to ſell any ſpitituous liquors, any licence ies 
before obtained for that purpoſe notwithſtanding ; and licences 
every licence granted to him for ſelling ale, beer, cyder, 
perry, or ſpirituous liquors, ſhall be void ; And if he ſhall 
fel} during ſuch diſability, he ſhall be puniſhed as for ſell- 
ing without licence; and a certificate from the clerk of 
the peace (which he ſhall grant without fee) of ſuch con- 
viction ſhall be legal evidence. Id. ,. 11. 


Which conviRtion ſhall be in this or the like form: 


. 
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Middleſex, A O. is convicted on bis own confeſſuon, (or 


the laws of exciſe ; and the ſervant or other aſſiſting there- 


_ ment ſhal! be impriſoned three months. | 


* on the oath of ——) of baving 
ale, beer, or ather liquors, in the pariſh of m thi 
county, on tb day of =———— after being diſabled to 
fell the ſame. This it the firſt, ſecond, or third conviction. 
Given under my band and ſeal this day of — 


Which ſaid conviction ſhall be certified to the next 
ſeflions, to be filed amongſt the records. /. 13. 


V. Offences in brewing, of ale. 


By the 1 V. ſeſſ. 1. c. 24. . 17- No common brewer 
or retailer of beer or ale, ſhall uſe in the brewing or work- 
ing thereof any melaſles, coarſe ſugar, honey, or com- 
poſition or extract of ſugar ; on pain of ſorſeiting the li- 
quor, and alſo 100 l. half to the king, and half to him 
that ſhall ſue in fix months. P: 41 

And by theto& 11 Ve. 21. % 34 If any common 
brewer or retailer of beer or ale, ſhall uſe any melaſſes, 
coarſe ſugar, honey or compoſition or extract of ſugar, in 
the brewing, making, to working of any ale or beer; or 
if any common brewer {hall receive into his cuſtody any 
quantity of any of the ſaid materials exceeding ten pounds, 
be ſhall forfeit 100 l. to be recovered and mitigated as by 


in, ſhall forfeit 201. in like manner, and in default of pay 

And by 9 Ann. c. 12. No common brewer, innleeeper, 
or victualler, ſhall uſe any broom, wormwood, or any 
other bitter ingredient (to ſerve. inſtead of hops) io any 
beer or ale for ſale (except infuſing the ſame, after it is 
brewed and tunned, to make broom or wormwood ale 
or beer) ; on pain of 201. half to the king, and half to 
the proſecutor, to be levied as by the laws of exciſe. 
J. 24. 26. N 

And by 12 Ann. flat. 1. c. 2. No common brewer or 
retailer of beer or ale, ſhall uſe any ſugar, honey, ſoreigu 
grains, guinea pepper, eſſentia bine, coculus indiae, or any 
unwholeſome ingredients in the brewing of beer or ale, or 
mix any of them - therewith, on pain of 201. to be re- 
covered and mitigated as by the laws of exciſe, half to 
the king, and half to bim that ſhall ſue, /. 32. 


Fl, Jan» 


Alehouleg. 


VI. Innkeepers obliged to receive gueſts. 


If one who keeps a common inn, refuſe either to re- 


ceive a traveller as a gueſt into his houſe,” or to find him 
victuals or lodging, upgn his tendring him a reaſonable 
price for the fame; be is not only liable to render da- 
mages for the injury, in an action on the caſe at the ſuit 
of the party grieved, but may alſo be indited and fined at 
the ſuit of the king. 1 Faw. 225. 

. Alſoit is ſaid, that he may be compelled by the con- 
fable of the town, on by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt 3 and that it is no 
way material whether he hath a gn before his door or not, 
if he make it his common buſineſs to entertain paſſ 
But how the officer may compel him may be a queſtion : 
It ſeemeth that all the officer can do, is either to cauſe ſuch 
alehouſe to be ſuppreſſed, or elſe to preſent ſuch offence at 
the affizes or ſeſſious, that ſo ſuch offender may be there- 
upon indiged. Dalt. c. 7. f 

And alſo that he may be compelled to receive a horſe, 
altho' the owner does not lodge in his houſe ; becauſe by 
keeping of the borſe he has gain, but it would be otherwi 


; 2 Soldiers quartered in alebouſes. 


By the yearly aQts againſt mutiny and deſertion, the 
conſtable, and in bis default, a juſtice of the peace, may 
quarter ſoldiers in inns, livery: ſtables, alehouſes, and 
victualling houſes; as is ſet forth more at large in title 
Soldiers. | 2 


F111. Concerning ale veſſels, and the meaſure of ate. 
The juſtices in Egfter ſeſſions yearly (and mayors in 


corporations) ſhall rate the price of all barrels, kilderkins, tbe price of ve 
firkins, and other veſſels to be fold for ale or beer to be 


uttered therein: And if any cooper ſhall not fell the ſame 
according to ſuch rate, he ſhall forfeit 3 8. 4 d. 3 half to the 
king, and half to him that ſhall ſue. 8 EI. c. g. 


of a parcel or other dead thing. 1 Salt. 388. | . 


«GW 


Every barrel of beer, within the bills of mortality, Barrel, what. 


ſhall be 36 gallons, and the barrel of ale 32 gallons ; and 


in all other places, 3g gallons ſhall be reckoned for a ** 
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rel of beer or ale, 12 C. 2. c. 24. % 34. 1 V. fl. 1. 
c. 24. J. _ 2 3 . 
By 11 & 12 FW. . 15- which is required to be given 
in charge at the ſeſſions to the grand Jurys it is enacted, 
that all innkeepers, alchouſekeepers, ſutlers, . ictuallers and 
other retailers of ale or beer, and every perſon keeping any 
publick houſe, and retailing and felling ale or beer, ſhall 
retail and ſell the fame in and from their houſes, by a full 
ale quart or ale pint, according to the ſtandard of the ex- 
in a veſſel made of wood, earth, glaſs, horn, lea- 
ther, pewter, or of ſome other good and wholeſome metal, 
made and ſized to the ſtandard, and ſigned, ſtamped, or 
marked to be of the content of the ſaid alequart or ale pint, 
according to the ſaid ſtandard, either from the exchequer, 
or from ſome city, town corporate, borough, or market 
town where a ſtandard ale quart or pint, made ſrom the 
ſaid ſtandard, ſhall be kept for that purpoſe 3 and ſhall not 
retail and utter any ale or beer, in any other veſſel not 
figned and marked; on pain of forfeiting not above 40 8. 
nor under 108. for every offence, half to the poor, and half 
to him that ſhall proſecute or ſue ſor the fame, to be re- 
d before-one juſtice, by the oath of one witneſs, and 
to be levied by warrant of diſtreſs, rendring the overplus, 
deducting thereout the reaſonable charges. Fhe proſecu - 
tion to be within thirty days. , 1, 65. | 
And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law. /. 2. 
But it is not neceſſaty that beer ot ale ſold to be ſpent” 
out of the houſe, be carried away in ſtandard meaſures z 
but it is ſufficient if it de meaſured out by the ſtandard. 


\nd every mayor, or chief officer of every city, town 
corporate, borough, ot market town, ſhall an requeſt te 
him made, cauſe all ale quarts and ale pints, madeof wood, 


earth, glaſs, horn, leather, pewter, or other good and 


wholeſome. meta), which ſhall be brought to him, to be 
meaſured and ſized with the ſtandard in his cuſtody, and 
ſhall then cauſe the ſame, and every of them, to be plainly 


and apparently ſigned, ſtamped, and marked with W R 


and a crown, for which they ſhall. not receive above one 
farthing for each meaſure ; on pain of 51. to be recovered 
as aforeſaid, and he ſhall alſo pay to the party grieved'treble 
damages with colts, by aCtion at law. II 12 V. 
c. 15. J 5. 

Nd. J10f of the books do ſet forth that the ſub- 
commiſſioners or coliectots of exciſe ſhall procure ſtandard 
quarts and pints out of the exchequer, for every market 

£ town; 


} 


town; but this was only required of them before June 24, 
1700, and not ſince. /. 3. 


An inditment will lie for ſelling ale in pots. unſealed, tag ment. 


altho* the ſtatute appoints another method of proceeding ; 
becauſe meaſures are by the common law, and the ſtatutes 
only direct the manner of aſcertaining them. Black» 
erby 10. | * Nr 
15 in ſuch caſe the indidtment muſt nat be upon the 
ſtatute, but at the common law; and the offence ought to 
be laid, not for ſelling in pots unſealed, that being no of- 
fence at common law, but in pots wanting meaſure, 


IX. Enhancing tbe price of ale. 


By the 2 U 3 Ed. 6. c. 15. If any brewers ſhall con- 
ſpire to ſell their victuals but at certain prices; they ſhall, 


on conviction in the ſeſſions, or leet, by witneſs, confel- 


ſion, or otherwiſe, forfeit 101. to the king for the firſt 
offence, and if not paid in fix days, they ſhall be impri- 
ſoned twenty days; for the ſecond offence, 201. in like 
manner, or the pillory; for the third. offence 40 |, in like 
manner, or the pillory, loſs of an car, and to become in- 
famous. But bythe 2 G. 3. c. 14. No brewer, jun- 
keeper, victualler, or other retailer. of ſtrong beer or ale, 
hall be ſued. or moleſted by indictment, information, po- 
pular action, or otherwiſe, for advancing the price of ſtrong 
beer or ale, in a teaſonable degree. | „n 


A. Innkeepers ſuffering tippling or gaming in their 
| bouſes. © | 


- 


By the 1 J. c. 9. If any innkeeper, viQualler, or ale - Penalty on we. 
houſekeeper, or tavernkeeper keeping an inn or victual- fering tippling, 
ling houſe, ſhall ſuffer - any perſon inhabiting in any city, 


town corporate, market town, village, or hamlet, where 
ſuch inn, tippling houſe, or alehouſe ſhall be [and by 1 C. 
c. 4. wherever he-ſhall inhabit} to continue drinking or 
tippling therein (except ſuch as ſhall' be invited by any 
traveller, and ſhall accompany him only during his ne- 
ceſſary abode there: and except labouring and hand- 
dicraftſmen in cities, towns corporate, and market towns, 
upon the uſual working days, for one hour at dinner time, 
to take their diet in an slehouſe; and except labourers 
and workmen,” which for the following of their W 
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the day or by the great, in any city, town corporate, mar- 
ket town or village, ſhall for the time of their ſaid con- 
tinuing in work there, ſojourn, lodge or vidual in any 
inn, alehouſe, or other victualling houſe ; and except for 
urgent and neceſſary occaſions to be allowed by two juſ- 
tices); he ſhall, on conviction thereof before the mayor 
or a juſtice of the peace, on view ot confeſſion, or oath of 
one witneſs, forfeit 10 8. to the poor. 1 J. c. 9. / 2. 

1 . . 21 J c 7. 

Penalties howto The ſame to be Jevied by the conſtables or churchwar- 

be recovered. dens by way of diſtreſs; and for default of ſatisfaction 

| in {ix days, the diſtreſs to be appraiſed and fold, ren- 
dring the overplus ; and for want of ſufficient diſtreſs, 
the party offending to be by ſuch. mayor or juſtice com- 
mitted to the common gaol, there to remain until the pe- 
nalty be truly paid. 1 J. . 9. / 3. 

And if the conſtables or churchwardens do neglect their 
duty in levying, or do not levy the penalties; or in de- 
fault of diſtreſs, do negle& to certify the default, by the 
ſpace of 20 days, to fuch mayor or juſtice; every perſon 
ſo offending ſhall forfeit 40 s, to the poor, to be levied by 
way of diſtreſs by warrant from ſuch mayor or juſtice ; the 
diftreſs to be detained fix days; in which time if payment 
be not made, the goods to be appraiſed and ſold, return- 
ing the overplus ; for want of ſufficient diſtreſs, the con- 
ſtable or churchwarden ſo offending, to be by ſuch mayor 
or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 J. c. 9. / 4. 

And alſo, the ſaid — may be inquired of and pre- 
ſented before juſtices of aflize, juſtices of the peace in their 
ſeffions, mayors in corporations, and in the leet; and 
thereupon ſuch due proceedings ſhall be had for the con- 
viction, as in ſuch like caſes upon any indiftment or pre- 
ſentment is uſed 4 J. c. 5. . 5. 

And all conſtables, church wardens, aleconners and ſide- 
men, ſhall, in their ſeveral oaths incident 10 their offices, 
be charged to preſent the ſaid offence. Id. ſ. 7. 

Tankeepers fuf. And moreover, if any alehouſekeeper ſhall ſuffer any 
feriog rippling, perſon inhabiting in any city, town corporate, market 
— town, village or hamlet, where ſuch inn, tippling houſe, 
houſe for 3 years. Or ale houſe ſhall be, to continue drinking or tippling there- 

in as aforeſaid ; he ſhall be diſabled for the ſpace of three 


ars to keep any ſuch alehouſe. 21 Face 7. 4. 

Innkeepers fuf- By the 30G. 2. c. 24. It any perionlicenſed to (ell 

fering gaming. any ſorts of liquors, or who ſhall (ell or ſuffer the ſame to 
be ſold in his houſe, out-houſe,  grqund, or apartment 


therto belonging, ſhall knowingly ſuffer any gaming ow 
| 5, 
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cards, dice, draughts, ſhuffle boards, miſſiſſipĩi, or billiard 
tables, ſkirtles, nine pins, or with any other implement 
of gaming in his houſe, out- houſe, ground, or apartment 
thereunto belonging, by any journeymen, labourers, ſer- 
vants, or apprentices ; and ſhall be convicted thereof on 
confeſſion, or oath of one witneſs, before one juſtice 
within fix days after the cffence committed; he ſhall for- 
ſeit for the firſt offence 40 8. and for every other offence 
10 l. by diſtreſs by warrant of ſuch juſtice; three fourths 
of which ſhall be io the churchwardens for the uſe of the 
poor, and one fourth to the informer. /. 14. 
And if any journeyman labourer, apprentice, or ſer- Perſons guilty of 

| vant, Hall game in any houſe, out-houſe ground, ar apart- 22 in pub- 

ment thereto belonging, wherein any liquors ſhall be ſold, — 
and complaint thereof ſhall be made on oath before one 
juſtice where the offence ſhall be committed; he ſhall 

iſſue his warrant to the conſtable or other peace officer of 

the place wherein the offence is charged to have been com- 
mitted, or where the offender ſhall refide, to apprehend 
and carry the offender before ſome juſtice of the place 

where the offence ſhall be committed, or where the of- 

fender ſhall refide ; and if ſuch perſon ſhall be convlcted 

thereof by the oath of one witneſs or confeſſion, he ſhall 

forfeit not exceeding 20 8. nor leſs than 5 8. as the juſtice 
ſhall order, every time he ſhall fo offend and be convicted 

as aforeſaid, one fourth to the informer, and three fourths 

to the overſeers for the uſe of the poor ; and if he ſhall noc 
forthwith pay down the fame, ſuch juſtice ſhall commit 

him to the houſe of corre ion or ſome other priſon of the 

place where he ſhall be apprehended, to be kept to hard 

labour for any time not exceeding one month, or until he 

hall pay the forfeiture. ' / 15. | 

And any juſtice unto whom complaint upon oath ſhall Power of the 

be made, of any offence committed againft this act, ſhall Wefers 
iſſue bis warrant for bringing before him or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of- 
fence; and the juſtice before whom he is brought ſhall 

hear and determine the matter, and proceed to judgment 

and conviction : and if it ſhall appear upon oath to the 
ſatisfaction of ſuch juſtice, that any perſon within his ju- 
riſdiction can give material evidence on behalf of ih pro- 
ſecutor or of the perſon Jccuſed, and who will not volun- 
tarily appear; he ſhall iſſue his ſummons to convene him 
to give his evidence ; and if he ſhall neglect or refuſe to 
appear on ſach ſummons, and no juſt excuſe ſhall / be of- 
fered, then (on proof upon oath of the ſummons having 
been duly ferved upon him) he ſhall iflue” his warrant to 


bring 
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Who may be 
witneſſes. 


Appeal. 


Copviftion, - 


- riding, or diviſion of the ſaid county of 


/ 


od 


of the juſtice before whom he ſhall have been convicted, 


Alehoilkes. | 
bring ſuch witneſs before him; and on his appearance, if 
he hall refuſe to be examined on oath, without offering 


juſt cauſe for ſach refuſal, the juſtice ſhall commit him to 
the public priſon for any time not exceeding three months. 


+ 19, 
* And in all proceedings on this act, any perſon ſhall be 


admitted to be a witneſs, notwithſtanding his being an in- 
habitant of the place wherein the offence ſhall have been 
committed. / 18. 

And the juſtice before whom any perſon ſhall be con- 
victed upon this act, ſhall cauſe the conviction to be drawn 


up in the form, or to the effect following; 


To wit. B E it remembred, that on this — day 


in the 
A. B. is convicted befire 
the peace for the ſaid county of 


year of his majefly's reign 
of bis majefly's juftices of 
Cor, He r [De ——— 
or, for the city, 
as the caſe ſhall be] for ——— 


Jtiberty, or town of 


and the ſaid do adjudge him, or her, to pay and for- 
fent for the ſame, the ſum of — Given under the 
day and year qforgſaid. 


Tue ſame to be written upon parchment, and tranſ- 
mitted to the next ſeſſions, to be filed amongſt the records: 
and if any perſon ſhall appeal to the ſaid ſeffions, the juſ- 
tices there ſhall, upon receiving the ſaid eonviction, pro- 
ceed to hear and determine the matter, / 19. 

And no certiorari ſhall be granted, to remove any pro- 
ceedings on this act. / 20, | 

And if any perſon convicted of any offence puniſhable 
by this act, ſhall think bimſelf aggrieved by the judgment 


he may appeal to the next ſeſſions, and the execution of 
the judgment ſhall in ſuch caſe be ſuſpended, the perſon 
convicted entering into recognizance at the time ofthe 


_ conviction, with two ſureties in double the ſum be ſhall 


have been adjudged to pay, upon condlition to proſecute 
fuch appeal with effect, and to be forthcoming to abide 
the judgment and determination of the ſaid ſeſſions: and 
the ſeſſions ſhall award ſuch cofls as ſhall appear juſt and 
reaſonable to be paid by either party ; and if the judgment 
ſhall be affirmed, the appellant ſhall immediately pay the 
ſum adjudged to be forfeited together with ſuch coſts as 
the court ſhall award, or in default thereof ſhall ſuffer the 


pains and penalties by this act inflicted upon perſons re- 
EI ud bo 13 ſpeQively 
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4 — neglect to pay or ſhall not pay the b 
itures by this act to be paid - 21 2 

And no perſon puniſhed by this act, ſhall be puniſhed 
by any other law. /. aa. | 

XL. Perſons guilty of tippling. 
I any perſon (unleſs thoſe excepted under the fore- Penalty of ur- 
going head, by 1 J. c. 9.) ſhall continue drinking or tip- P- 
ling, in any inn, victualling houſe, or alehouſe, or any ta- 
vern keeping an inn or victualling houſe ; he ſhall, on can- 
viction thereof before the mayor or a juſtice of the peace, 
on view, conſeſſion, or oath of ene witneſs, forfeit for every 
offence 38. 44: to be paid within one week next after the 
conviction, to the churchwardens, who ſhall be account- 
able for the ſame to the uſe of the poor: And if he hall 
refuſe or neglect to pay the ſame, it ſhall be levied by di- 
fireſs: And if he be not able to pay the forfeiture, then 
the mayor, juſtice, or eoutt where the conviction ſhalt 
be, may puniſh the offender, by ſetting him in the fiocks 
ſor every offence by the ſpace of four hours. 4 J. c. 5. 
t 1 J. a 9. 21 J. . 7. 10. 44. 

The ſaid offence may alſo be inquired of and preſented, 
defore juſtices of aflize, juſtices of the peace in ſeffions, 
mayors, and in the leet; and proceeding ſhall be had 
thereupon for the conviction, as upon indictment or pre- 
ſentment. 4 J. & 5. % 5+ 

The offe nder to be * indicted, Or convicted in 7 
fix months. Id. , 11. - 

And all conſtables, churchwardens, aleconners, and 
fidemen, ſhall in their ſeveral oaths incident to their of- 
fices, be charged to preſent the ſaid offence. 21 FJ. 4. 7. 


. 

And if any alehouſekeeper ſhall be convicted of the faid Alchoufckeeper 
offence, be ſhall moreover for the ſpace of three years be gvilty of tie- 
diſabled to keep any fuch alehouſe. 7 J. c. 10. 21 J. Pat. 
n | | | 


XII. Concerning drunkenneſs. 


Druakenneſs excuſeth no crime; but be who is guilty Dronkenarts de 
of any crime - Whatever, thro” bis voluntery drunkennefs, excute. 
ſhall be puniſhed for it as much 28 if he had been ſober. 
1 Haw. 2. | 7 f ; & 
If any offend their brethren by drunkenneſs, the church- $6triradt cen- 
. wardens and ſidemen ſha!) preſent the ſame to the ordinary, fvic- 
| - | that 
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convicted (MN) before one juſtice, or mayor, on view, 


neglect to pay the ſame as aforeſaid, it ſhall be levied by 


tute of 34 Ed. 3 c. 1. which gave juſtices power to bind 


time limited, ſays, that it is not meant that the ſame ſhall 


ed in fix months. Id. T 11. 


Alehoules. 


that they may be puniſhed by the ſeverity of the laws, ac- 
cording to their deſerts; and ſuch notorious offenders ſhall 
not be admitted to the holy communion, till they be re- 
formed. Can. 109. | ed 

And all conſtables, churchwardene, aleconners, and 
ſidemen, ſhall be ſworn to preſent the Fence of drunken- 
neſs. 4 J. c. 5. 7. - 

Every perſon. who ſhall be drunk, and thereof ſhall be 


confeſſion, or oath of one witneſs, ſhall forfeit for the firſt 
offence 58. to be paid within one week after conviction, 
to the churchwardens (O), who ſhall be accountable for 
the ſame to the uſe of the poor; and if he ſhall refuſe or 


diſtreſs (P); and if the offender be not able (Q) to pay 
the ſaid fum of 5 s. he ſhall be committed to the ſtocks 
(R), there to remain by the ſpace of fix hours. 4 J. c. 5. 
J. 2. 21 F. c. 7. fo 1, 3. 5 

And if any conſtable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties where diſtreſs may be had; 
every perſon ſo offending ſhall forfeit 10 8. to be levied by 
diſtreſs, by any other perſon having warrant from any 
mayor, juſtice, or court, where any ſuch conviction Thall 
be, to be paid to the churchwardens, who ſhall account 
for the ſame, to the uſe of the poor where the offence ſhall 
be committed. 4 F. c. 5. / 3. | 

And it any perſon once convicted of drunkenneſs, ſhall 
after that be again convicted of the like offence, be ſhall 
be bounden with two ſureties in a recognizance or obli- 
gation of 10 l. with condition to be from henceforth of 
good behaviour. 4 J. c. 5. { 6. 21 FJ. 6. 7 3. 

To be of good behautaur] Lord Hale, ſpeaking of the ſta- 


malefactors to the good behaviour, generally, without any 


de perpetual, but in the nature of bail, viz. to appear at 
ſuch a day at their ſeſſions, and in the mean time to be of 
good: hebaviour. 2 H. H. 136. 

The ſaid offence may alſo be inquired of and preſented 
before, juſtices of aſſize, juſtices of the peace in their (e(- 
ſions, mayors, and in the leet ; and thereupon proceſs ſhall 
be had for the conviction, as upon indiQment or preſen- 
ment. 4 F. c. 


3.18. "> 8 OT 
But the offenders ſhall be preſented, indicted or convia- 


12 ae lt 
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It is alſo provided, that this. act ſhall not abridge the ec- 
eleſiaſtical juriſdiction. 1d. , 8. ; | 

But when the offender hath been once puniſhed, by any None to be 
the ways before mentioned, he ſhall not be puniſhed again e e be 
dy any other ways or means. Id. /.g. fame offence. 
It any alchouſekeeper ſhall be. convided of being Aatchoufckerger | 
drunk ; he ſhall, beſides the penalties abovementioned; be drunk. | 
utterly diſabled to keep any ſuch alehouſe, for the ſpace of 
three years next enſuing the conviction. 7 J. c. 1d. 
Every perſon in his * 2 pay in the navy, being Nau. 
guilty of drunkenneſs, ſhall. incur ſuch puniſhment as a *. 
court martial ſhall think fit to impoſe. 22 G. 2. c. 33» 


XIII. Detaining goods for the reckoning. ö 


An innkeeper may detain the perſon of the gueſt who General power 
eats, or the horſe which eats, till payment. And this he of 9etainiog. 
may do, without any agreement for that purpoſe. For 
men that get their livelihood by entertainment of others, 
cannot annex ſuch diſobliging condition, that they ſhall 
retain the party's property in caſe of nonpayment ; nor 
make ſuch difadvantageous and -imprudent a ſuppoſition, 
that they ſhould not be paid. And therefore the law an- 
nexes ſuch a condition, without the expreis agreement of 
the parties. Bac. Abr. Inns. TY 

For it would be hard to oblige him to ſue far every little 
debt; and a greater hardſhip, that he might not be able 

to find who was his gueſt, 1d. * 8 | 

But an horſe committed to an innkeeper, may:be de- Horſe to be de- 
tained only for his own meat,_and not for the meat of the — qn,ony 
gueſt, or of any other horſe; for the chattels in ſuch caſe 
are only in the cuſtody of the law for the debt that{ ariſes * 

from the thing itſelf, and not for any other debt due from 

the ſame party; for the law is open for all ſuch debts, and 

doth not admit private perſons to take reprifals. Bac, Abr. 

Inns. 1 B. 20). Rd 2 | 

*  Alfo, if any innkeeper, alehouſekeeper, victualler, or Reckoning to be 
ſutler, in giving any account or reckoning in writing, or i — 
otherwiſe, ſhall refuſe or deny to give in the particular — way 
+ number of quarts or pints, or ſhall ſell in meaſures un- 
marked; it ſhall not be lawful for him, for default of pay- 
ment of ſuch reckoning, to detain any goods or other 
thing, belonging'to the perſon or perſons from whom ſuch 
reckoning ſhall be due, but he {hall be left to his action at 
law for the ſame, any cuſtom or uſage to the contrary not- 

- withſtanding, 11 & 12 7, * 23 4 
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Goods ſuffered 

— 
to 

1 


Goods feized, 
riot to be uſed, 


the innkeeper may take him as his own, upon the reaſon- 


* » /S$o if he puts a horſe to paſture, without the direction 


faction. {But otherwiſe, if with his direction.) Id. 
lu like manner, if an innkeeper bids bis gueſt take the 


* 


the gueſts brought the goods to the inn; for it ſhall be 


Alehouſles, 


Inlike manner if the innkeeper gives credit to the party 
for that time, and Jets him go without payment ; then he 
hath waived the benefit of the cuſtom, and muſt rely on 
his other agreement. 8 Mod. 12. „ e 

An innkeeper that detains a horſe for his meat, cannot 
uſe him; becauſe he detains him as in cuſtody of the law: 
and by conſequence, the detention muſt be in the nature 
of i diſtreſs, which cannot be. uſed by the diſtrainer. Bac. 
Abr. Ions. | | 

But by the cuſtom of Lenden and Exeter, if a than 
commit an horſe to an innkeeper, and he eat out bis price 


able appraiſement of four of his neighbours ; which was, 
it ſeems, a cuſtom ariſing from the abundance of traffick 
with ſtrangers, that could not be known, to charge them 
with the action. But the innkeeper hath no power to ſell 
= horſe, by the general cuſtom of the realm. Bac. Abr. 
nns. | * 
So in the caſe of Jones and Paarle, E. 9g G. In trover 
for three horſes, the defendant pleaded that he kept a pub- 
lick inn at G!aftenbury, and that the plaintiff was a car- 
rier, and uſed to ſet up bis horſes there; and 361. being 
due to him for keeping the horſes, which was more than 
they were worth; he detained and ſold them, as well be 
might: But on demurrer, judgment was given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 
cept by ſpecial cuſtom, as in the city of London, And be- 
ſides, when the horſes had been once out, the power of 
detaining them for what was due before did not ſubſiſt at 
their coming in again. Str. 556, 


XIV. Goods of a gueſt folen out of an inn. 


Inns were allowed for the benefit of travellers, who 
have certain privileges whilſt they are in their journeys, 
and are in a more peculiar manner protected by the lay: 
it is for this reaſon, that the innkeeper ſhall anſwer f 
thoſe things which are ſtolen within the inn, though not de- 
livered'to him to keep, and tho' he was not acquainted that 


imended to be thro” his negligence, or occaſioned by the 
fault of him or his ſervants. 8 Co. Caley's caſe, 


of his gueſt, and the borſe is ſtolen, he muſt make ſatiſ- 


key of his chamber and lock — 
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be. will not take the charge of the goods ; yet if they are 
ſtolen he ſhall be anſwerable ; becauſe he is charged by 
law for all thingy which come to bis inn; and he cannot 
diſcharge bimfelf by ſuch or the like words, Dall. c. 56. 
Blackerby, 169. 
| 2 K. J. doubted whether 8 man is a gueſt by ſetting n hall be 
up his horſe. at an inn, though he never went into the in this -= 
inn himſelf; but the other three juſtices held, that ſuch 
erſon is a gueſt by leaving his horſe, as much as if be | 
- laid himſelf, becauſe. the horſe. mult be fed, by which the 
innkeeper has gain; otherwiſe if he had left a trunk, or a 
dead thing. 1 Salk. 388. | 
So if a man comes to an inn, with a/hamper, in whi 
he hath certain goods (to wit, bats, as the caſe was), 
departs leaving it with the hoſt, and two days after comes 
in; whereas in the time of his abſcnce this was ſtolen ; 
e ſhall not have any action againſt the boſt, becauſe he 
was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, and therefore ſhall 
t he charged for the laſs thereof in bis abſence. - 1 Rolls 
2. 


br. 2 | | 

If an attorney hites 2 chamber in an inn for a whole 

erm, the boſt is not chargeable with any robbery in it, 
uſe the party is a8 it were a leſſes. . 877. 3 

it one comes to an inn, and makes a previous contract 
fat lodging for a ſet time. and doth. not eat or drink there; 
he is no gueſt, but a lodger, and ſo not under the inn- 
keeper's. protection; but if he eats and drinks, ot pays for 
his diet there, it is otherwiſe. 12 Mad. 255. 

E. 33 C. 3. Bennet v. Mellor. The . was an Tnnkeeper re- 
ionkeeper, againſt whom the plaintiff brought his action — A reel 
for the vaſue of goods ſtolen out of the inn. At the trial beeguſe his bouſe 
before Buller J. at the laſt Lancaſter aſſi es, it appeared that is fol! of parcels, 
the plaintiff 's ſervant had taken the goods in queſtion ta fle, hy — 

arket at MAauchefler, and not being able to diſpoſe of and whe goods 
them, went with them to the defendant's ing, and aſked ** Holen. tbe 
the defendant's wife if he could leave the goods there till lat, tb ses 
the week following {meaning the next warket day]; ſhe good the lofi. 
. ſhe could not tell, for they were very full of parcels. 

he uuf 's L arch down in the inn, and bad 
ome liquor, and put the goods on the floor immediate 
bene him. When he got up, after ſittin —5 a lint, 
vo y were miſſing, A verdict was found for 
the plaintiff ; and in reporting this caſe 4 'matian for 
a new trial, Buller J. ee that — . EN 1 


2 
if the defendan's” wiſe had accepted the Lu 


2 goods 


| 5 
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goods upon the ſpecial * made to her, he ſhould have 
conſidered her as a ſpecial bailee, and not anſwerable in this 
caſe, having been guilty of no actual negligence ; but that 
not being the- caſe,” he conſidered this to be the common 
caſe of goods breught into an inn by a gueſt, and flolen 
from thence; in which caſe the innkeeper was liable to 
make good the loſs —Afbhurft, J. (a) It does not appear 


to me that there is any ground for a new trial. If it had 


appeared, as the defendant's counſel have ſuggeſted, that 
theſe goods were loft through the mere negligence of the 


| plaintiff's ſervant, the caſe might have deſerved greiter 


conſideration; but nothing of that kind appears on the 
judge's report. According to the report, the caſe was 
ſimply this: the plaintiff's ſervant came to the inn, and 
defired to have the liberty of leaving the goods, which he 
could not diſpoſe of in the market, until the next week; 
that propoſal was rejeQted ; then he ſat down in the inn 
as a gueſt, with the goods behind him; and daring that 
time, the goods were taken away. But although his re- 
queſt was not complied' with, he was entitled to protection 


for his goods during the time he continued in the inn 28 a 


gueſt.— Buller J. Although the defendant refuſed to take 
charge of 'the goods until the next week, the circumſtances 
of this caſe diſtinguiſh it from that cited, where. the inn- 
keeper ſaid his houſe was full, and refuſed to take in the 
gueſt ; that, if true, is a good excuſe; and if falſe, the 
innkeeper is liable to an action ſor refuſing to take in the 
gueſt, But here the requeſt was merely to take care of 
the plaintiff's goods until the next week: if the defendant 
had taken the goods upon that requeſt, he could only 
have been liable as a bailee ; but that propoſal was not 
accepted, and then this caſe flands on general grounds, 
It is clear that the goods need not be in the ſpecial keep- 
ing of the innkeeper in order to make him liable: if they 
be in the inn, that is ſufficient to charge him. In Ca- 
he's (Y) caſe, it is ſaid, ** Although the gueſt doth not de- 
* Jivex his goods to the innholder to keep, nor acquaints 
„him with them; yet if they be carried away, or ſtolen, 
« the innkeeper ſhall be charged ; and therewith agrees 
« 42 Ed. 3. 11.” There it is ſaid, that on the words 
of the writ, the innkeeper is anſwerable for every thing in 


* 


2 — — 
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(a) L. Kenyon was abſent, 
Abos. 
. 2 biz 
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his inn, but not for a horſe, which the owner orders to be 
put out to paſture. One of the paſſages cited from Com. 
Dig.” cannot be ſupported, if taken in a general ſenſe; 
far all the authorities-agree, that it is not neceſſary to 
prove negligence in the innkeeper.—Grofe J. Cahe's 
caſe, which is a good comment on the writ which gives 
this action, decides this pteſent caſe. Arcording to that, 
if a man go into an inn, and is accepted there a a 
gueſt, the innkeeper is bound. to take care of the goods 
of the gueſt; and fo ” * the caſe in Dyer. If indeed 
the innkeeper had refuſed to take in the © plaintiff's 
ſervant as a gueſt, and he had notwithſtanding gone into 
the inn, the plajntiff could not have charged the defendant 
with the loſs of his goods; in ſuch a caſe, the innkeeper re- 
. fuſes at his peril; and if it be without reaſon, an action 
lies for the refuſal ; but in this caſe there was no refuſal of 
the perſon ; the defendant merely refuſed to take care of 
the goods until the next week, And when the plaintiff's 
ſervant was fitting in the inn, with the conſent of the inn- 
keeper (for the latter. did not object to receive him), he 
was in the ſame ſituation as any other gueſt, and entitled 
to the ſame protection for his goods, Rule diſcharged, 
Dura. & Eall, 5 V. 273. | a 

Soldiers billetted ate gueſts, Clayt. 97. 


AV. Gueſts Healing goods. 


A gueſt in a common inn, ariſing in the night time, 
and carrying goods out of his chamber into another room, 
from thence to the (table, intending to ride away with 
hem, is guilty of felony, altho' there was no treſpaſs in 
the taking of them (which yet is generally required in 
caſes of felony).  Dalt. c. 40. . 


[NOTE, The univerſities are generally excepted out 
of theſe acts concerning alchouſes, ] "_ PR 


FE 3 * A. B. Pre- 


Alehdules. 
A. B. Precept to the high conſtable to iſſue war- 
rants to the petty conſtables, to ſummon ale- 
houſekeepers to be licenſed; on 5 & 6 Ed. 6. 
C. 25. 2 G. 2. c. 28. and 26 G. 2. c. 31. 


- g 
(To Jobs Bownefs, gentleman, high con- 
Weſtmorland. 1 ftable of the Zaft Ward nes For wk faid 

(county. | 
| FN purſuance of the flatutes in that caſe made, 'thufe are 10 
| = require you, on fight berebf,, to iſſue out your warrants to'all 
petty conflables belonging to the fu. ral conflablewick; wi'hin 
your ſaid ward, in the ferm, or to the id hereon indor ſed. 
Given under our hands and ſeals the —— day f 


EE, 


Form of the warrant as above directed: 


Weſtmorland, T 5 hs conſtable of 


Eaſt Ward. 


Y virtue if a warrant from his majeſly's juflices of the 
peace acting within the aid ward to me directed, you are 
herely required to give notice to all licenſed inn- keepers and ale- 
hauſekeepers within your conſtablewick, amd alſo to all perſons 
unlicenſed (jo, far as the ſame ſhall come to your knowledge ) who 
do intend to offer themſelves 10 be licenſed at the next general 
meeting of the ſaid juſtices for that purpoſe, that they d per- 
fonally appear before the ſaid juflices at en the ay 
of September next, at the hour of . — inthe foreneon of 
the ſame day, to take or renew their licences for the year enſu- 
ing; and alſo to give them notice, that every perſon thin and. 
there to be licenſed, muſt perſonally enter into a recag nixunce in 
the fum of 10 l., together with two ſurcties in 5 l. each, or one 
ſurety in 101., that they will not uſe or ſuffer any unlawful 
games, and that they will keep good order and rule within their 
reſpettive houſes and other places; and if any ſhall be hindred 
by fickneſs, or other reaſonable cauſe to be allowed by the ſaid 
Juſtices, that 4 muſt procure two ſureties then and there to be 
bound in like manner in 101, each, | | 
And unto ſuch perſons as have not been licenſed for the year 
"preceding, you are further to five notice, that no licence wi 
be granted to any of them, unleſs he ſhall alſo, at the ſame time 
and place, produce a certificate under the hands of —_ 
1 . an 


Althouſes,- 


Ae e en of the churchwardens 7971 


of three or four reputable and ſublantial houſebolders 
' place where he inhabiteth, ſetting forth that he iz of good fame, 
and of ſaber life and converſation. 


ad you are to make a return to the ſaid de, at the ſame. © 


time and place, in -writing under your hand, containing the 
names of all fuch perſons as you Hall have ſummoned jo to ap- 
. pear before them as is aforeſaid, together with their dwelling 
places, and the figns by which their houſes are known. 

Hereef fail not, Given under my hand at Raiſbeck in 


the ſaid county the — day of | in the year of our 
IRE IT John Bownefs, high cenflable. 


C. Certificate from the miniſter, &. 


7 the minifler and major part of the churchwardens and 
over 


F in the 
county of Weſtmorland, do bereby certify that A. I. of —— 
in the you county, yeoman, is a perſon of good fame, and of 
ſober life and converſation, Witneſs our hands, the —— day 
of — — in the year of our Lord 
- A. M. Minifter. 


f. C. Þ Churchwardens 
B. G. O 


D. Licence to keep an alehouſe; on the 8 86 
Za. 6. c. 28. 2 G. 2. c. 28. and 26 G. 2. c. 31. 


Weſtmorland, g A T a general meeting of his majefly's juſ- 
Eaſt Ward. tices of the peace for the ſaid county, att- 
ing within the diviſion of the Eaſt Ward afareſaid in the county 
aforeſaid, holden at. in and for the ſaid diviſion, for li- 
cenſing perſons to keep common inns and alehouſes the - 
day of September in the =—— year of the reign of our ſove- 
reign lord George the third, of Great Britain, France, and 
Ireland, king, defender of the faith, and ſo forth, and in the 
a oa] _ 7 d a A 
We. his majefly's juſtices of the for*the ſaid county, 
_ whoſe hands and ſeals are 8 7 7 — cs is of the 
quorum) d/ſembled at the ſaid general meeting, do allow and 
licence A. B. qeoman, at"the gn of — in —— within the 
drvifien and county afortfaid, to betp a'commen alebouſe or vic- 
: E 4 tualling 
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2 and to utter and /ell viciuali, beer, ale, cyder,, 

and other  excifeable liquors, to be drank in the ſame bouje 

wherein be now dweileth, and not elſewhere, for one whale year 
from the 29th day of this prejent month of September, and no 
longer So as the true aſſixe in bread, beer, ale, and other 
liguars, hereby allowed to be foll, be duly kept; and no un- 
lawful game or games, drunkennsſs or any other diſcrder be ſuf- 
Jered: in bis houſe, yard, garden, or backſ;de ; but that good 
order and rule be maintained and kept therein, according to ibe 
laws of this realm in that bebalf made. Given under our hands 
and ſeals the day and year firſi above written. | 


If he hath not been licenſed the year before, then theſ 
words muſt be inſerted, { A certifi. ate under the hands 
of having been fir fl produced unto us, ſetting forth 
that the ſaid — is of good fame, and of ſober life and 
conver ſation.) | 

But if ſuch perſon hath been licenſed the year beface, 
this certificate js not required z and therefore to inſert 
the ſame in all licences is abſurd; and, if executed by 
the juſtices io ſuch form, muſt be in many ioſtances 
not true, 


E. Recognizance of an alehouſekeeper; on 5 & 6 
| Ed. 6. c. 25. and 26 G. 2. c. 31. 


Weſtmorland. B E it remembred, that on the — doy 
ii the year of the reigu 
of —— A. P. of in the county aforeſaid, innkeeper, 
end A.S. of — yeoman, and B. S. if yeoman, 
perſonal y came befare us —— efquires, juſtices of the pace 
or the ſaid county, and acknowledged themſelves to owe to cur 
ſaid ſovereign lord the king, that is to ſoy, the ſaid A. P. the 
ſum of 101 , and the ſaid A. S. and B. S. the ſum of 51. 
each of good and lawful money of Great Britain, to bs made 
and levied of their goods and chattels, lands and tenements re- 
Aivehh, to the uſe of our ſaid ſrvereign lord the king, bis 
irs and ſucceſſors, if the ſaid A. P. ſhall make defoult in the 
condition underwritten, , | 
THE condition of this recognizance is ſuch, that whereas 
the above bounden A. P. is licenſed to keep @ common inn and 
olehouſe for ons year from the 29th day of this preſent month of 
September in the houſe where be now dwelleth at 
 efareſaid; if be the ſaid A. P. ſhall keep and maintain good 
order and rule, and ſhall ſuffer no diſorders or unlawful games 
ts be uſed in his ſaid houſe, nor in any outhouſe, yard, garden, * 


Alehouſes. 
er backſide, thereunts belonging, during the ſaid term, then 


this recognizance ſhall be void. 
Taken and acknowledged the day and 
year above written, before us, 


F. Information for ſelling ale without licence; on 
| the 35 G. 3. c. 113. N 


County of ! * it remembred, that on the, —— day of 
— — in th: — year of the reign of our ſo- 
vereig n lord George the third, by the grace of God king of Great 
Britain, Cc. and in the year of our Lord —, at in the 
aid county of „A. I. —— in the county 7 
gentleman, who preſecutes as well for the peor of the pariſh of 
— in the ſid county of as for himſeif, in this be- 
half, in his proper perſin, cometh before me I. P. eſquire, one 
of the juſtices of our ſaid lord the king, aſſigned to keep the peace 
of cur ſaid lord the king in and for the ſaid county of , 
and alſo to hear and determine divers felomes, treſpaſſes, and 
other - miſdemeanors in the ſaid county committ}d, and as well 
far the poor of the ſaid pariſb of in the ſaid county of 
— 44 for bimſelf, giveth me the ſaid juſtice, to underfland 
and be informed, that after the 20th day of September 1795» 
ond within fix months next before the day of 3 ſaid 


information, to wit, on the — day of in the year of 
our Lord one thouſand ſeven hundred and „at the pariſh 
of in the ſaid county of „ine A. O. of the pariſh 


of —— in the county of ——— yeaman, did ſell ale, or bier, 
or any other exciſeable liquors, (partieularizing which of them, 
as the caſe ſhall happen to be,) by retail, in the houſe 0 

him the ſaid A. O. fituate, flanding and being in the ſaid pariſh 
of in the ſaid county of without being licenſed 
thereto according to law ; whereby, and by force of the Alatute 


in ſuch caje made and provided, the ſaid A. O. bath forfeited 
fer his ſaid. offence the ſum e twenty pounds, and alſo the 
cofts and expences attending the cenuicting the faid A. O. of 
the ſaid offence, one moiety of the ſaid penalty of 201. to him 
- the ſaid A. I. and the other moiety thereof ta the uſe of the poor 
of the ſaid pariſh of —— (being the pariſh in which 
| the ſald offence was committed); and that A. W. of the 

pariſh of in thefounty of <—— y;omen, is a ma- 
terial witneſs to be examined concerning the premiſes : and the 
ſed A. I. who proſecutes as aforeſaid, proyeth that the ſaid 
A. O. may be conndted of the ſaid offence, and that one your 
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"of tht ſaid prnalty of 20 l. may be adjudged to him the ſaid 
4 I. — the other moiety ther cf 10 the 55 of the poor . 
fuch caſe made and provided; and that the faid A. O. may be 
ſummoned to ax 0p the = information, and make bis defence 
thereto, and the aid A. W. to teflify his knowledge therein, 
before me the juſtice aforeſaid. | 


G. Summons of a perſon for ſelling ale without li- 
cence; on the 35 G. 3. c. 113. 


| County of } To A. O. and to the conſtable of in 
— the ſaid county. 


| JP HERES an information hath been this day exhi- 
bited "by A. I. of —— in the county of gentle= 
man, who proſecutes as well for the r pariſh of —— 
as for himſelf in this behalf, before me 1. P. eſquire, one 4 
the juſtices of our ſaid lord the king affigned to keep . 
peace e our fail lord the king in and for the ſaid county of 
, and alſo to bear and determine divers felonies, treſ- 
: Puſſes, and other miſdemeanors in the ſaid county committed, 
fetting forth, that after the 20th day of September 1795, and 
noithin fix months next before the day of exhibiting the ſaid 
information, to Wit, on 1beäöyęæͤ! mj in the 
gear of our Lord one thouſand ſeven hundred and ——, at the 
pariſb of i the ſaid county of » you A, O. of 
the puriſb of —— in the county of — yeoman, did ſell ale, or 
beer, or any other exciſeable liguors, (particularizing which of 
them, as the caſe ſhall happen to be, ) by retail, in the houſe 
of you the ſaid A. O. fituate, ſtanding and being in the ſaid pa- 
rib of in the ſatd county of „ without being licenſed 
thereto according to Into; whereby, and by force of the Natuts 
in ſuch caſe made and provided, you the ſaid A. O. have for- 
Faited for your ſaittoffence the ſum of 20 |. and alſo the coffs and 
.expences attending the convitiing you thereof, one moiety of the 
fail penuliy of 20 l. to him the Jaid R. I. and the biber moiety 
thereof to ibe uſe of the poor of the ſail pariſhof —— (being 
"the pariſh in tobich ibe ſaid offence was committed), and praying 
that yen the Jaid A. O. may be convified of the ſuid offence, 
und thar one moiety of the ſaid penalty-of 20 l. may be athudged 
10 bm ibe fail A. I. nd )the other matetytheresf-to the uſe 2 
the poor of the ſaid pariſh of , occording e the form of 
Fatate'in futh caſe made and provided': Theſe are therefore. i 
Teqtire you the Jai A. O. to - appear 'brfore me on the —— 
een ſuing, ot the her ff —— in the fore- 
a ct. * be 


ly T * 


Alehoules. 59 
id county of , t2 anſwer the matter of complaiut © 
are in the 15 information, 2 Het cauſe, if any you 
have, why you ſhould not be convicted of the ſaid offence charged 
in the ſaid information; and Ig authorize you the faid A. C. 
to ſerve this my ſummons, and dq require you'the ſaid A. C. 10 
attend me at the time and place loft abovementioned, then and 
there to mate a return to me of the execution of this my ſum» 
mm. Herein you the ſaid A. C. fail not. Given under my. 
hand and ſeal, at —— in the county of, the —— day 
— In the —— year of the reign of our ſaid fovereign. 
d the now king, and in thi year of our Lord one thouſand, 


Note, a ſummons for a witneſs, in behalf of either of. 
the parties, may ealily be extracted from the premiſes 3 
or may be iaſerted in the above ſummons of the offender, 
by adding after the words, This my ſummons;” And 
you thr ſaid conflable are hereby further required to ſummon 
A. W. in the ſaid county f to appear 
tefore me at the time and place aforeſaid,” to 92 5 bis Anoto- 
ledge in and concerning the premiſes. + Hereing WMW. 


H. Conviction for ſelling ale without licence; on 
the 35 C. 3. c. 113. ſpecially directed by the 
* 26G. 2. c. 31. | * * 


* B. is convicted on his (or her) eum con- 
Middleſex, A. /effion (or, on the aath of ———) of 
having ſold ale, beer, or other liquors, in the pariſh of ——— 
in this county, on the — day of without being licenſed 
thereto according to law (or, after being diſalted to ſell, as the 
caſe may be), This is the firft (or ſecond) offtnce. Given 


— — 
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J. Notice of the above conviction, to be given 
either perſonally, or left at the place where the 
offence was committed. ; * | 


ee Tothe conſtable f 


JI HER EAS A. O. —— in the county of —— 

* ©, yeoman, is this —— day of - duly convicted be- 

fore me J. P. eſquire, one of bis mejefly's juflices of the peact in 

and for the ſaid county of ——— of having ſold ale, beer, or 

other exciſeable liquors, (or as the caſe may be,) without bein 

duly licenſed ſo to de; whereby be hath forfeited the ſum if . 
YVVE kb S 1 20 % = 


pda ib fame for three days after notice 


201. beſides the rafts and expentes attending the ſaid cmvittion, 
which coffs and expences I have aſcertained and affiſſed at the 
ſum of —— purſuant to the Natute in thut caje made and 
med : Thiſe are therefore to authorize and require you the 
ſaid torflable io give notice thereof” unto the faid A. O. and 
m demand and receive of bim the ſaid A. O. the ſum of ——, 
whereof yru are to pay the ſum of —— to A. I. of _ 
who informed me of the ſaid offence, and 10 l. the remain- 
der thereof you are to pay to the churchwardens er overſeers 
of the popr of the pariſh of . ——, for tht uſe of. the poor 
of the ſaid pariſh (being the place where the ſaid offince was 
committed). And if the faid A. O. al riſe or nep let ts 
is my er der, you 
are te certify the ſame unto me, that ſueh further proceedings 
may be had thereen as to law dah appertain. Given, &c. 


K. Warrant of Diſtreſs on non- payment of the 

penalty for ſelling ale without licence ; on the 

35 C. 3. c. 113. not to be iſſued till three days 
after ſervice of the above notice. 


Cry of Fre the conſtable of ia the faid county. 


JJ HER E A'S by a certain convictian, under my band and 
ſeal, bearing date the day of in tht year of our 
Lord —, A. O. % in the county of yeoman, 
dun and 13 duly .convidied before me J. P. ejquire, one of the 
Jaffe of aur lord the king, aſſigned ts keep the peace of our ſaid 
rd the king in and 2 the ſaid county of , and 4% to 
bear and determine divers felonies, treſpaſs and ot ber miſde- 
meaners in the ſaid county committed, on his (or her)] own con- 
Jeſfion, (or, on the oath, of ,] of having ſeld als, beer, or 
other liquors, (ſpecifying which of them, as the caſe ſhall 
happen to be, ] in the pariſh f —— in the ſaid county of —— 
en the —— day of ——, without being licenſed thereto accord - 
my to leu, (or, after being dijabled to ſell, as the cafe may 
be,) whereby be forfeited the ſum of 20 1, b:fides the cot and 
expences attending the ſaid convic ion, which calls and expences 
I have aſcertained and aſſeſſed, and ds hereby aſcertain and aſſiſt, 
ot the ſum of —— fur ſuant to the flatute in fuch caſe made and 
ded © (If the convict ion was made in the abſence of the 
party ſay, Aud whereas the faid A. O. on the —— tay of —— 
loft peſt bad dus notice of the faid convittion, but hath hitherio 
oltogother neglafted and refuſed to pay, and bath not yet paid, tht 
a Thee of — and —— or any part thereof reſpec- 
ye) Theſe are therefore to command you tx d train Who os 
59 + , | 


- 


Alehoulſes. 

nid chattelrof the ſaid A. O. iohrreſo ver they ſhall or maybe found 
within my juri/difti:n, and 70 any goods or chatiels faund or 
bring in the houſe of the ſaid A. O. ſituate, landing and being 
in the. ſaid pariſh of —— in the ſaid county of (being 
the houſe in which the ſaid offence was committed), or which 
ſhall be found or be in any vouſe, outh-uſe, cellar, vault, or 
other florebquſe, belonging ther g to, or occupied therewith, and 
on the goods and chaitels ſo diflrained to levy the ſaid ſeveral. 
ſums of 20 l. and ——— 1 and if within the ſpace of five days (a) 
next after ſuch difireſs by you made, the ſaid ſeveral ſums of 201. 
and „together with the reaſonable charges of keeping the 
ſaid es to be allowed by me the ſaid juſlice, ſhall not be paid, 
that thim you do ſell the ſaid gords and chattels ſe by you diſ- 
trained as aforeſaid, and out of the monty ariſing by ſuch ſule, 
that you de pay one moiety of the ſaid penalty er ſum of 201. 
and ale the ſaid ſum of —— (being the ceſſi and expences afore= 
ſaid), to A, I. of tn the county of yeoman, who 
informed me of the ſaid offence, and the other moiety of the ſaid 
penalty or ſum of 201. to the overſeer; of the poor of the pariſh 
of =——— in the ſaid county of to the uſe of the poor 
of the ſaid pariſh'( bing the pariſh in which the ſaid offence was 
committed), returning to him the ſaid A. O. the cuerplus on 
demand.” the reasonable charges of tat irg, keeping, and ſelling 
the ſaid d ſreſi being firft dedutted : And you are beriby com- 
manded to cer tify to me the ſaid juſtice, on the day e 
now next enſuing, what you ſhall d by virtue of this my war- 
rant. Given under my hand and ſeal, at in the ſaid coun- 
ty of the day of in the 
of the reign' of our ſaid ſovereign brd the now king, and in the 
4 


Return of Nulla Pona to be indorſed upon the warrant. 


I do hereby certify to J. P. the juflice within named, that the 
within named A. O. hath not any good' or chattels belonging to 
bim the faid A. O. within the juriſdiftion of the ſaid juſtice, 
and that there are nit any goods or chattels found or being in 
the houſe of the ſaid A. O. fiinute, flanding and being in the 
ſaid pariſh of in the jaid county of (being the 
houſe in which the offence within mentioned was committed), 
er in any houſe, outhouſe, cellar, vault, or ether forehouſe, be- 
longing thereto, or occupied therewith, ubercof- I can levy the 
within mentioned ſeveral ſums of 20 l. and — or any part 


* 


(a) By 25 G. 2, c. 20, /. 1. not leſs than four nor more 
than eight days. 5 ny was + 
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= Alehouſes. 
; thereof reſpefively, as within I am commanded. Dated 
Mn — in th wo our Lord one —— 
ſeven hundred and —. B | 
A. C. Conflable of —— 
within named, 


L. Commitment. on non-payment of the penalty 
for ſelling ale without licence; on the 35 G. 3. 
c. 113. 


County of 


———ß5—iß—E— 


ty, and to the keeper of his majeſty's gavl 


= the conſtable of ——— in the ſaid coun- 
at in the ſaid county. 


HEREAS by a certain conviftion, under my bend and 
ſeal, bearing date the day of in the year of our 
Lird —, A. Q. of — in the county of —— man, was 
and is duly convided before me J. P. eſquire, one of the juffices 
of our lord the bing, aſſigned ta keep the peace of aur ſaid lord 
the ting in and for the [aid county of ——, and alſo to hear 
and darermine divers felones, treſpaſſes, and other miſdemeanors 
in the ſaid county committed, on his (or her) own confeſſun, 
(or on the oath of ) of having fold ale, beer, or ther 
liquors, (ſpecifying which of them, as the caſe ſhall bappen 
to be,) in the pariſh of is the ſaid county of + on 
the —— day of —— without being licenſed thereto according 
to law, (or, after being diſabled to ſell, as the caſe may be,) 
whereby he forfeited the ſum of 201. beſides the ceſls and 
expences attending the ſaid conuiction, which cofls and expences 
I have aſcertained and aſſeſſed at the ſum of —— pur ſuant to 
the Natute in ſuch caſe made and provided; and whereas the 
aid A. O. on the — day of ——— loft paſt, had due notice 
of the ſaid conuidtiun, but bath hitherto altogether neglected 
and refuſed to pay, and hath not yet paid, the ſaid ſeveral 
fums if 20 l. and —— or any part thereef reſpettively ; and 
whereas on the —— day. of ——— % paſt, I did iſſue 
my warrant to the conficble of ——— commonding him 10 
27 the goods and chattels of the 2 A. O. tubereſacuer 

- they ſhould or might be found within my juriſdictiun, and 
alſo any goods or chattels found or being in the houſe of 
faid A. O. fituatr, landing and being in the ſaid pariſh 

of in the ſaid county of ———— (being the houſe in 
avhich the ſaid offence was committed), or which ſhould be 
Jaund ar be in any houſe, outhouſe, cellar, vault, or other 
Marebouſe, belonging thereto, or occupied therewith, and that 
the ſaid confiable ſhould certify to me the ſaid juſtice, on the 


r new left aft, what be foals & by wire 
tue of my ſaid warrant ; and whereas it duly appears to me 


the return of A. C. conflable of ——— aforeſaid, dated the 


w—— day of lafi paft, that the ſaid A. O. hath not 

goods or .chattels belonging to him the ſaid A. O. within 
the juriſdifion of me the ſaid juſtice, and that there are not 
any gvods or chattels found or being in the houſe of the ſaid 
A. 8. fituate, flanding and being in tho ſaid pariſh of. 


— in the ſaid county ef — (being the houſe in which 


the ſaid offence was committed), or in any bouſe, outhouſe, cellar, 
vault, or other flarehouſe belonging thereto, or occupied there- 
with, whereof be could levy the ſaid ſeveral fums of 201, and 


— of any part thereof reſpettively: & Theſe art therefore 


to command you the ſaid con/lable of aforeſaid, ts 
prebend bim the ſaid A. O. and bim ſafely to convey to the 
aid gaol at —— aforeſaid, and there to deliver bim to the 
ſaid lecper thereof, together with this precept, And 1 do hereby 
command you the ſaid keeper of the ſaid gael to receius into your 
cuſtody in the ſaid gaol him the ſaid A. O. and him there 
ſafely to keep for the ſpace of ſix calendar months, unleſs the 
ſaid ſeveral ſums of 20 |. and Hall be ſooner paid and 
ſatisfied ; and for your ſo doing this ſhall be your ſufficient 
warrant. Given under my hand and ſeal at int 
county f the —— day of —— in the —— year of the 
reign of our ſaid ſovereign lord the niwv king, and in the year 
of our Lor "tk 


Whete the warrant of commitment is iſſued by a juſtice 


of a different county to that where the offender was con- 
victed, dhe following addition to it ſhould be made at the 


above : And whereas it duly appears to me, upon the oath 
of the ſaid conſtable of ==—=—— aforeſaid, that the 
names J. P. ſubſcribed to the faid warrant rf difireſs are of 
the proper hund. writing of the ſaid J. P. the juſtice granting 
the ſame, and that the ſaid return i on the ſaid war- 
rant diſtreſi is a true return ther eto. The other alterations 
that would be neceſſary are ſufficiently obvious. | 
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Alchoules. 


M. Information of drunkenneſs on the 4 J. c. 5. 
, * © Ra 


| The information of A. J. of in 
the county aforeſaid, yeoman, exhi- 
I died before me J. P. eſquire, one of 
Weſtmorland, 4 his majeſty's juſtices of the peace for 
| the ſaid county, the ——— day of 
— ia the year who on 
| { his oath faith, | C 


im the county aforeſaid, labourer, 

on the =——— day o; in the year aforeſaid, at the 

pariſh of in the ſaid county, was drunk ; contrary to 

the Alatutes in ſuch caſe made: And thereupon bi the faid A. 1, 

prayeth that he the ſaid A. O. may forfeit the ſum of five 

ſhillings to the uſe 7 tbe por of the ſaid pariſh, as by the ſaid 
Hatutes it required. © ** 1 4 


Before me, | NE. ö 
. . 


1 Summons thereupon. 
Weſtmorland, } To the conſtable of — 


722 MUCH as information upon oath hath been 
made before me J. P. efquire, one of his maj fly juſtices 
of the peace fer the ſaid county, that A. O. of ——— in the 
county aforeſaid, labourer, on the —= day of in the 
year = at the pariſh of. in the county ofare/aid, 
was drunk ; contrary to the flatutes in ſuch caſe made: Theſe 
are therefore to require you to ſummon the ſaid A. O. to ap- 
pear before me t in the ſaid county, on —— — the 
day of — to anſwer unto the {0 infor mation 
and to ſhew cauſe why the penalty of five ſhillings ſhould not be 
levied on the goods of him the ſaid A. O. fer the = offence; 
and be you then there to certify what you ſhall have done in 
the premiſſes. Given under my hand and ſeal tb 
day — — in the year. 


— 


N. For 


Alehoules. 


N. For a form of Conviction, ſee the general form, 
title Convicion, If the juſtice convict on his own 
view, the information and ſummons are needleſs, 
and the form may be thus: "og 


Weſtmorland. BE it remembred, that on the — dey 
of —— in the year of our Lord ——, 

at the pariſh of —— in the county of —,, [ 1. P. eſquire, 

one of the juſlicer of our ſaid lord the king aſſigned to keep the 

peace in and for the ſaid county, and alſo to bear and determine 

divers felomes, tr:jpaſſes, and other miſdemeanors in the ſaid 

county committed, per ſanally ſaw one A. O. of the pariſb of 

— cforeſaid, labourer, drunk, contrary te the form of 

the flatutes in that caſe made and provided: Whereupon it it 
con ſidered and adjudged by me the ſaid juſtice, that the ſaid 
A. O. be convicted, and be is iy me accordingly hereby con- 

vifted of the effence of being drunk, upon my own view as 

aforeſaid, according to the form of the flatutes in that caſe made 

and provided: And I de hereby adjuige that the faid A. O. for 
the Jaid offence ba h forfeited the ſum of 5 5. to be paid and 


diflribu:ed as the law direct. In witneſs whereof I the ſaid 


Juſtice to this preſent conviftion have ſet my hand and ſeal, the 
day and year above written. 


O. Warrant to the churchwardens (if they are not 
preſent at the conviction, or the offender makes 
default by not appearing) to receive the penalty 
for drunkenneſs; by the 4 J. c. 5. and 21 F.c.7. 


* To the church wardens of the pariſh 
Weſtmorja ey. of — in the ſaid county. 


Ferne as A. O. of in the county 
aforeſaid, labourer, is conuicted befare me J. P. efquire, 
one of his majefly's juſtices of the peace for the ſuid 7 for 
that be the ſaid A. O. on the — — day of in the year 
at the pariſh of in the ſaid county, was drunk, 
contrary to the Nlututes in ſuch caſe made ; + whereby he hath 
forfeited the ſum of fioe ſhillings, io the uſe of the poor of the 
ſaid pariſh : Theſe are therefore to require you to demand and 
receive of and from him the faid A. O. the ſaid ſum of five 
fillings, to be by you accounted for to tha uſe aforeſaid : And. 
If be ſhall refuſe or neglact to pay the ſame, by the ſpace of one 
week after ſuch demand made; that then you certify to me ſuch 
refuſal and negleft, to the end that ſuch proceedings may be had 
thereupon, as to juſtice doth appertain. Gryen under my band 
and ſeal, the =o day of —=— in the y-ar —, 


Volk. I. F P. Warrant 
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under my hand and ſeal thi· day e 


Alchouſes. 
P. Warrant to levy the penalty of drunkenhefs, 
on non-payment; by 4 J. e. 5. and 21 F. c. 7. 


| To the conſtable of in the ſaid 
Weſtmorland, cond” o » 14 


HEREAS A. O. iz! the pariſh . 
in the county afereſaid, labourer, was on tb 
day of ——— convifled before me = one of hs majeſty's 
Juſtices of the peace for the ſaid county, for that be the, ſaid 
A. O. was on the of drunk, of ——— afore- 
ſaid, in the pariſh and county aforeſaid, by which be bath for- 
feited the, ſum of 5%, And whereas I the faid did 
ius my warrant on the —— day of to the church - 
wardens of the pariſh of ==— aforeſaid, io demand and re- 
ceive the ſaid ſum of 5 8. of and from the ſaid A. O. And 
whereas it duly appears to me, as well on the oath of C. W. 
«hurchwargen of the pariſh of aforeſaid, as otherwiſe, 
that they the ſaid churchwardens did on the day of —— 
demand the jaid ſum of 5 s. of and. from the ſaid A. O. but 
that he the ſaid A. O. hath neglemad to pay the ſame as afore- 
feid, and that the ſame is not yet paid: Theſe arg therefore to 
command you- farthwith to levy the ſaid ſum by diſirgining the 
goods of him the ſaid A. O. And if within the ſpace of [(ix} 
days next after ſuch 2 by you taken, the ſaid ſum, toge- 
ther with reaſonable charges for taking: and 7 the ſaid 
diftreſs, ſhall nat be paid, that then you do ſell the ſaid goods 
fo by you diſtrained as aforeſaid, and out of the maney ariſing 
by fuch ſale, that you do pay the ſaid ſum of 5 8. to the church- 
wardens of the ſaid pariſp, for the uſe of the poor of the ſaid 
pariſh, rendering to him the ſaid A. O. the overplus upon de- 
mand, the 1 charges of taking, keeping, and felling the 
faid diftraſs, being firſt dedu2ed. And if the faid A. O. te 
nat able to pay the ſaid ſum of 5 8. and ſufficient diftreſs can- 
net be found whereon to levy the faid ſum, - that you certify the 
ſame to me, together with the return of this warrant, Givi 


* 


Q. Certificate by the conſtable of want of diſtreſs. 
Weſtmorland. | C. con al ö i: aid county 
foe cage ys A. l barb Ih 492 
the year —— before mi the juſtice within-mentiened, that he 
hath made diligent Er. for, but doth not know /, nor can 
Jing, any goods of the within- mentianed A. O. wherem ta levy 
the within ſum of five ſhillings, | | | 


Before me the ſaid 
jultice, | 


A. C 


R. Com- 


Alehouſes. 


R. Commitment to the ſtocks for drunkenneſs, 


on inability to pay the penalty; on 4 J. c. 5. 
and 21 J. c. 7. | | 


To the conſtable of in the ſaid 
Weſtmorland. county. 


WW HE REAS A. 0. of —— in the ſaid county, 
labourer, was on the ———— day of convicted 
before me ————— one of his majeſiy s juſtices of the peace far the 
ſaid county, for that he the ſaid A. O. was on the — day 
0 drunk at —— aforeſaid, in the pariſh f. 
in the ſaid county, whereby he bath forfeited the ſum of 5 8. 
And whereas it duly appears to me, that the ſaid A. O. i, not 
able to poy the ſaid ſum of 5 6. Theſe are therefore to require 
you in his maje/ly's. name, to ſet him the 2 A. O. in the 
flocks, there to remain for the ſpace of fix hours. Given un- 
der my hand and ſeal tb day of — 


. 


8 


—— — 
* 


Almanack. 


BY the 9 Am. c 23. & 36G. 2. c. 19. For every Duty, 


ſheet almanack, for one year or-leſs, printed on one 
fide only, ſhall be paid a ſtamp duty of 2d. For every 
other almanack for one year, 4d, If for more than one 
year, then 2 d. for each year; but not ſo as to charge any 
for more than if made for three years only. 

And by 21 C. 3. c. 56. an eididonal duty of 2 d. is 
laid on ſheet almanacks, whereby to advance the fame ta 
the other almanacks not being printed on one fide only, 
1 that whereas the power of granting a liberty to 
print almanacks andother books was heretofore ſuppoſed to 
be an inherent right in the crown; and whereas the crown 
hath by different charters granted to the univerſities of Ox- 

ford and Cambridge, among other things, the privilege of 
printing almanacks; and whereas the univerſities did de- 
miſe to the company of Stationers of the city of London, 
their privileges of printing and vending almanacks and 
calendars, and have received an annual ſum of 10601. as 
a conſideration for ſuch privilege ; and whereas the money 
ſo received by them hath been faid out in promoting differ» 
ent branches of literature and ſcience, to the great increaſe 
of religion and learning, and the general benefit and ad- 

vantage of theſe realms; and whereas the privilege of print= 
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may apprehend and carry him before ſuch juſtice ; and on 


— — — , IE 


Almanacks. 
ing almanacks has been by a late deciſion at Jaw found 
to be a common right over which the crown had no 
controul, and conſequently the univerſities had no power 
to demiſe the ſame to any particular perſon or body of men, 
whereby the payments ſo made to them by the company 
of Stationets have been diſcontinued: therefore out of the 
additional duties impoſed by this act, there ſhall be paid to 

esch of the ſaid univerſities yearly the ſum of 500 l. clear 
of all deduQtions. f, 10, 
Book, &e, ſerv- By the 10 Ann. c. 19. All books and 138 ſerving 
ia . chiefly to the purpoſe of an almanack, ſhall be cha-ged as 
almanacks, , 
But where an almanack contains more than one ſheet, 
one ſheet only need to be ſtamped, 9 Ann. c. 23. / 26. 
Every almanack ſhall be ſo printed that ſome part of the 
print be upon the ſtamp, 21 C. 7 c. 56. / 5. 
Selling alma. If any perſon ſhall expoſe to ſale any almanack un- 
nacks unſtamp- ſtamped; he ſhall, on conviction before one juſtice on 
0. the oath of one witneſs, be committed to the houſe of cor- 
tection not exceeding three months: And any perſon 


producing a certificate of the conviction under the hand 
of ſuch juſtice he ſhall have a reward of 20 8. to be paid 
by the receiver general of the ſtamp duties. 16 G. 2. 
c. 26. / 5. 30 G. 2. c. 19. / 26. ' 


a... AS. Y _— 


nnuities. 
Y ſeveral as, oath of an annuitant's life ia to be 
made before a juſtice of the peace, who ſhall give 2 


certificate thereof, in order to entitle ſuch perſon to te- 
ceive his annuity. | 


Apothecary. See Phyſicians. | 
Appedl, what, rs wotd has two fignifications in law ; the one 
is, removing a cauſe from an inferior court, or judge, 


to a ſuperior ; as from one or more juſlices, to the quarter 
ſeſñions. . The 


- 


Appeals. 


The other kind of appeal (which is the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's own private action; proſecuting alſo for the crown, 

10 reſpect of the offence againſt the publick. 2 Haw. 155. 


69 


An appeal is brought in three caſes; 1, By a man for In what caſes an 
a wrong to his anceftor. 2. By a wife for the death of — pe 


her huſband. 3. For wrong done to the appellants them- we 
ſelves, as in the caſe of robbery, rape, or maihem. But 


appeals are now diſuſed, og account of the nicety of the 
pleadings, and the charge of the proſecution 3 and the 
method of indictment is generally taken, Word, b, 4. c. 5, 


A perſon acquitted on an indictment of murder, ſhall Within what 


not be ſet at liberty, but ſhall be recommitted, or bailed, 


till the year and day be paſt ; within which time an appeal 


may be brought. 32.7. c. 1. 


time an appenl 
may be brought, 


t is certain that an appeal may be commenced before Appeal brovght 


the ſherift and coroner, and removed from them into the beſo 


king's bench by certiorari, 2 Haw. 156, 


re the ſhetiff 


nd it ſeems to be holden in Fifzherbert's abridgment, Before joftices 
that juſtices of the peace have power to receive appeals 3 of the peace, 


but there is much greater authority for the cpntrary 
opinion. 1d. 


If ehe perſon appealed ſhall be acquitted, the appellor Perſons acquit- 
ſhall be impriſoned for a year, and reſtore damages to the ted on ere. 


party, and be grievouſly fined to the king. 13 Ed. 1. 
fl. 1. c. 12. That is, if the appeal (hall appear to the 
court to have been malicious. 2 Haw. 198, 


Foraſmuch as an appeal is the ſuit of the party as well Pardog, 


as of the king, hence it is that the king cannot pardon an 
offender found guilty upon an appeal, as he may when 
found guilty upoo an indictment: for in ſuch caſe he can 
only pardon for himſelf, but not for the party. 2 Haw, 
155. . 


— — „„ a a I I 
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Apples and pears, 


W HERE As apples and pears are frequently ſold 

by meaſure, commonly called water-meaſure, the 
contents whereof are very uncertain ; therefore for the fu- 
ture, the ſaid meaſure ſhall be round, and in diameter 
eighteen inches and an half within the hoop, and eight 
inches deep ; and ſo in proportion: And every meaſure, 
commonly called water-meafure, by which apples and pears 
ae ſold, ſhall be heaped as uſually ; And whoſoever * 
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| Apples and pears, | 


ſell or buy any apples or pears by any other meaſure, ſhall 
forfeit” 10 8. balf to the informer, and half to the poor, 
on conviction on the oath of one witneſs, before one juſ- 
ce (or mayor), to be levied by the petty conſtable by 
warrant of the faid juſtice, by diſtreſs and ſale. 1 Arn, 
he 1. . * I, : F 
But this ſhall not extend to any meaſure ſealed and al- 
lowed by the fruiterers' company in London, / 2. 


Concerning the robbing of orchards, ſee title Wood, 
Apprehending offenders. See Arreſt. 


Apprentices, 


Concerning the ſettlement of apprentices, Seg 
85 r 


T. Who may take apprentices. 
IL. Who are compellable to be bound apprentices, 
III. Binding. | | 
TV. Binding of poor apprentices. 
V. Money given to bind out poor apprentices. 
VI. Binding poor apprentices to the ſea ſervice. 
VII. Differences between the maſter and apprenticc, 
VIII. Apprentice ſtealing bis maſter's goods, © 
* IX. Inticing away an apprentice. ; 

A. Afigning apprentices. 

XI, Maſter dying. 
AI. Apprentices ſetting up their trades; 


J. Who may take apprentices, | 


abe. FDVERY perſon being an houſebolder, and having and 
| uſing balf a plough-land in tillage, may tike an ap- 
prentice above the age of ten years, and under cigh- 


, teen, to ſetve in huſbandry till twenty-one at the leaſt, 

or till twenty-four as the parties can agree, 5 El. c. 4/ 

” 25. ö | 2 ; 

In wades in F Every perſon being an houſcholder, and twenty-four 


—— years old at the leaſt, dwelling in any city or town corpo- 
rate, and exerciſing any art; miſtery, ot manual occu- 
ach ; e 8 pation | 


n there, may retain the ſon of a freeman, not oc- 
cupying huſbandry, nor being 2 labourer, and inhabiting 
in the ſame, or in any other city or town corporate, to 
ſerve and be bound as an apprentice, after the cuſtom and 
order of the city of London, for ſeven years at the leaft, ſo 
as ſuch apprenticeſhip do not expire before the ap- 
prentice ſhall be twenty-four years of age. .. 26. 

But no perſon dwelling in any = or town corporate, 
being a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch 
apprentices ſhall have an eſtate of inheritance or freehold 
of 408. 2 year, to be certified under the hands and ſeals of 
three juſtices where the lands lie, to the mayor of that 
city.or town corporate, and to be inrolled among the re- 
. cords there. / 27. 


And the reaſon of this (Mr. Dalton ſays) ſeems to be, 
for that ſuch as are to be bound apprentices in towns cor- 
porate, if their parents be of a competent livelihood, then 
their maſters ſhall be not only better ſecured, but ſuch 
apprentices alſo in likelihood, ſhall have the better means 
to ſet up their trades after their times expired. And con- 
cerning ſuch, whoſe parents have not 40 8. a year, they 
are fitter to be bound apprentices to huſbandry, and the 
- like, in the country. Dall. c. 58. 

But by reaſon of the great alteration in the value of 
money fince that time, this proviſion is become of little 
we, for an eſtate of 40s, a year then, was equal to more 
than 101, a year now. : | 

But. the citizens of Lenden and Norwich may take and 
have apprentices, as before this act. 5 El. c. 4. ſ. 40. 


Every perſon being an houſholder, and twenty-four In trades in 
years old at the leaſt, and not occupying huſbandry, nor —— towns 


being a labourer, dwelling in any market town not cor- 
porate, and exerciſing any art, miſtety, or manual occu- 
pation, may have to apprentice the child, or children of 
any other artificer, not occupying buſbandry, nor being a 
labourer, jnhabiting in the ſame or any other ſuch market 
town in the ſame ſhire, /. 28. | | 
But no perſon dwelling in any ſuch market town, be- 
ing a merchant, mercer, draper, 2 ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice ex- 
cept he be his ſon, or elſe that his father and mother ſhall 
have an eſtate of inheritance or frechold of 31, a year, to 
be certified under the hands and ſeals of three juſtices of 
ke. ſhize where the lands lie, to the head officer of ſuch 
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market town where ſuch apprentice ſhall be taken, there 
to be inrolled of record. /, 29, | | 
Any perſon uſing the art of a ſmith, wheelwright, 
ploughwright, millwrigbt, carpenter, rough maſon, plai- 
ſterer, ſawyer, limeburner, brickmaker, bricklayer, tyler, 
Nater, helier, tyle- maker, linen- weaver, turner, cooper, 
miller, earthen potter, woollen weaver weaving houſhold 
cloth only, fuller otherwiſe called tucker or walker, 
burner of oare and woad aſhes, thatcher or ſhingler, 
whereſoever he ſhall dwell, may take the ſon of any per- 
ſon as apprentice, albeit his parents have oo land. /. 30. 

Every owner of a ſhip or veſſel, and every houſholder 
exerciſing the trade of the ſeas by fiſhing or otherwiſe, 
and every gunner commonly called a cannoneer, and 
every ſhipwright may take "apprentices for ten years or 
under; and every apptentice ſo taken, being above ſeven 
years of age, ſhal] be by the ſame covenants bound, or 
ordered and uſed to all intents, according to the cuſtom of 
London, fo that the covenant or bond of apprenticeſhip 
be made by writing indented, and inrolled in the town 
where the apprentice ſhall be inhabiting, if it be a town 
corporate; it not, then in the next town corporate: For 
which inrollment ſhall be paid not above 12d. 5 El. 
Ce F. /. 12. N | : 

2 perſon that ſhall have three apprentices in any 
the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 
lor, or ſhoemaker, ſhall' keep one journeyman; and for 
every other apprentice above three, one other journey- 
man, on pain of 10 J. balf to the king, and half to him 
that ſhall ſue in the ſeſſions or other court of record; or 
if it is in a town corporate, then to be applied as by the 
charter. 5 El. c. 4. .. 33. 

No hatwaker ſhall have above two apprentices at one 
time, nor thoſe for any leſs term than ſeven years, on 
pain f 5 J. a month, half to the king, and half to him 
that ſhall ſue in any court of record: But this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
hy indenture for ſeven years, and his term not to expire 
before he be twenty-two years” of age. 1 J. c. 17. 
. 
/ \ 7.00 of ſtuffs in Norfolk and Norwich, that ſhall 
employ two apprentices, fhall alſo employ two journeymen 
and no maſter {hall have above two apprentices, or any 
week boy, to weave in the ſaid trade; on pain of 51. a 
month to the King. 13 & 14 C. A. c. LY 7. 18. 

: II. Who 


JI bo are compellable to be bound apprentices. 


If any perſon ſhall be required by any houſholder uſing Who tall be 
half a plowland at leaſt in tillage, to be an apprentice and bound. 


to ſerve in huſbandry, or in any other art, miſtery, or 
ſcience before expreſſed, and ſhall refuſe ſo to do, then 
on complaint of ſuch houſekeeper to one juſtice (or 
head officer) he ſhall ſend for the perſon refuſing ;-and if 
he ſhall think the ſaid perſon meet to ſerve, and ſuch per- 
ſon refuſe to be bound, he may commit him to ward, 
there to remain until he be contented, and will be bound. 


5 El. c. 4. J 35: 


But no perſon ſhall be bound to enter into any ap- Ar what ige. 


prenticeſhip, other than ſuch as be under the age of twenty- 
one years, Id. 1. 46. , 


Upon the whole, the aforeſaid directions about the 
value of the parent's eſtate, and ſuch like, are become en- 
tirely obſolete, and of no uſe, and therefore had better 
be repealed, The reſtrictions were originally intended 
(as appears by the ſtatute, 9 H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la- 
bourers in ancient time. And this ſtatute of the 5 Blix. 
is only a re-cnaQing, as it were, of former ſtatutes; and 
exprefſeth, that any perſon being an houſholder may take 


apprentice the ſon of any freeman, not occupying huſbandry, 
nar being [1 labour ar. 5 


III. Binding. 


One cannot be bound an apprentice without deed. 1 nett to be by 


Salk, 68. 


2. And by the 5 El. c. 4. it muſt be by deed indented, Ang indeated, 


7.25 
1 G, 2. Smith and Birch. An action was 

againſt the defendant, for inticing away and detaining the 
plaintiff 's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began, This indenture, &c. but 
in ſact the parchment was not indented, but was a deed 
poll, On exception taken to the deed, it was inſiſted that 
the young man was not an apprentice, becauſe he was not 
bound by an indenture. An infant can be bound no other 
way than as the ſtatute of 5 El. direQs, which is by in- 
denture, and nothing can make this good. The deed 
cannot now be indented, for that would be a forgery. 
Therefore unleſs the plaintiff fhews the apprentice to by 
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And by the 
name of an ap- 
preatice. 
Binding otbęr- 
wiſe, voi. 


Stamp. * 


Additional 
amp. 


apfrenticeſpig, tz. 


Apprentices, 
of full age at the time of ſigning ſuch deed, he cannot 
be accounted his apprentice, and by conſequence no ace 
tion can lie for detaining the apprentice; neither can 
the plaintiff prove him to be his ſervant by his deed, for 
be has declared for an apprentice, and muſt prove him 
2 be, Tiwefore the plaintiff was nonſuited. 1 /. 

& 222. | | 

But with reſpe& to ſettlements, it is enacted by the 
31 G. 2. % 11, that the apprentice may gain a ſettlement 
under ſuch writing, altho' it ſhall not be indented. 

And an apprentice muſt be retained by the name of 
apprentice expteſsly, otherwiſe he is no apprentice, tho 
he be bound. Delt. c. 58. . 

And all indentures, covenants, promiſes, and bar- 


gains, for having or taking apprentices otherwiſe than 


by the ſtatute of 5 El. ſhall be clearly void in the law to 
af intents and purpoſesz and every perſon that ſhall take 
any apprentice contrary to the faid act, ſhall forfeit 101, 
half to the king, and half to him that ſhall fee in the ſeſ- 
ſions, or other court of 1ecord; or if it is in a town cor- 
porate, then to the uſe of ſych town as by tbe charter, 
5 EL. c. 4. / 41. | | 
- By the ſevtral ſtamp acts, the binding (except it be of 
pat iſi apprentices) (ball be on a 78. ſtamp; and the fame 


mall not be given in evidence in any court till it be ſtamp- 


ed, and the duties paid, | 

And by the 8 nn. c. 9. Beſide the ſaid: amps and 
duties, there ſhall be paid the duty of 6d. for every 20 8. of 
every ſum of 50 l. or under; and the duty of xs, for every 
205, of every ſum above 50 l. given with any apprentice z 
and proportionably for greater or leſſer ſums; wp be paid 
by the maſter, /. 32. 7 95 a 
And where any thing, not being money, ſhall be given 
with ſuch apprentice, the duties ſhall be anſwered for the 
value theteof. / 45. 2 ; | 

But this ſhall not extend to any apprentice, put out at 


the common chafge of any pariſh or townſhip, ot out of 


any publick charity. / 40. 

And in the caſe of X. v. Leigbteg, T. 32 G. 3. it was 
determined, that a covenant of the parent or friends of an 
apprentice to maintain him, or find him cloaths during 
the term, is not liable to apy additional flap duty. 
Durnf. and Boft, 4 V. 732. (a) 


— 
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(a) See this caſe more at large, title Poe. Settlemint” by 
.in: 
And 
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Appꝛentites. x 

And the full ſum ſhall be inſerted in the indenture in 
words at length, and ſhall bear date on the day of the exe - 
cution thereof ; on pain that the maſter ſhall forfeit dou- 
ble, half to the king, and half with full cofts to him that 
ſhall ſoe. / 35. | 4s 

And no ſuch indenture ſhall be given in evidence in 
any ſuit to be brought by any of the parties thereunto, unleſs 
ſuch party on whoſe bebalf the fame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt of bis know- 
ledge, the ſum therein inſerted was really and truly all that 
was directly or indireRly to be given with ſuch apprentice, 


43. . | 
7 The faid indentures, within the bills, ſhall be brought 
to the head office to be ſtamped with a ftamp for that pur- 
poſe, and the duties paid within one month after date, /. 355 
And elſewhere ſhall be brought either to the head office 
within the bills, or to a collector of the ſtamp duties out of 
the ſaid limits, in two months after date, and the duties 
may. =: ſhall be paid, and the indenture flamped, if it 
be at the ſaid head office; otherwiſe ſuch collector ſhall 
indorſe on the indenture, a receipt for the duties in words 
at length, and ſubſcribe his name thereto. / 37. * 
And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 
date, and elſewhere within fix months, be brought to the 
bead office to be ſtamped. /. 38. 


And all ſich indentures wherein ſhall not be inſerted 


the full ſum directly or indirectly given, or whereupor 
the duties ſha}l not be paid, or which ſhall not be . 


within the time limited, ſhall be void, and not available 


in any court or place, or to any purpoſe whatſoever ; and 
the apprentice ſhall be incapable of exerciſing the ſaid 
trade. /. 39. | | wv 
Moreover, by the 9 Ann. c. 21. If the maſter ſhall ne- 
gled to pay the duties within the time limited, he ſhall 
forfeit 50 l. half to the king, and half with full coſts to 
bim who ſhall ſue? /. G66. | | 
And by'the 18 G. 2. c. 22. If he ſhall neglect to pay 
the ſame as aforeſaid, he ſhall, beſides all other penalties, 
forfeit double duty. , 23, 4. 1 
And by the 20 G. 2. c. 45 If any maſter, having for- 
feited the double duty, ſhalſ pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties, the” indenture ſhall be valid, 
10 the penalties diſcharged, /. 57. 
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- Appaentices, 

And if after the maſter ſhall have forfeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 
under his hand ſigned in the preſence of one witneſs, tequiie 
his maſter.to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch pay- 
ment demand of bis maſter double the ſum contracted 
for in the indenture, and if not paid in three months 
after, may recover the ſame by action at law, with full 
coſts, .. And the apprentice immediately after payment of 
the ſaid double duties (if his apprenticeſhip, ſha}l not be 
then expired) and ſignifying by wrong under his hand, 
that he deſires to be diſcharged from his apprenticeſhip, 
mall be diſcbarged accordingly, and ſhall have the ſame 
benefit of the time he hath ſerved as he would have had in 
caſe he bad been aſſigned, or turned over to a new maſter, 


he 6, 7- 


And where any proſecution ſhall be commenced * 
the maſter for the penalties, if the apprentice ſhall pay 
the double duty at any time in two years after the end of 


his apprenticeſkip, be may thereupon. exerciſe his trade, 


and the indenture ſhall be valid, and may be given in evi- 

dence, /. 8. il tp ie 
Finally, by the 5 G. 3. e. 46. Every chamberlain and 
other proper officer of every city and corporate town, and 
company, where any clerk or apprentice or ſervant obtains 
his freedom by ſervitude, ſhall enter in a book to be kept 
for that purpoſe, the names of all ſuch clerks, apprentices, 
and ſervants, as ſhall be put out within the juriſdiction of 
ſuch city or town corporate, and alſo the names and places 
of abode of the maſters or miſtreſſes, and of the ſums of 
money, { but it is not ſaid, or other things equivalent] given 
or contracted for, and the trade or profeſſion which they 
are to learn; and the date of the indentures : on pain of 
20 J. half to the king. and half to him that ſhall ſue in 
any court of record, with full coſts, /. 18, 414. | 
And all printed indentures ſhall have the following me- 
morandum printed under the ſame ; v. The indenture, 
**: covenant, article, or contract, muſt bear date the day 
it is executed; and what money or other thing is 
« given or contrafted for with the clerk or apptentice, 
„ muſt be inſerted in words at length; and the duty 
* paid to the ftamp office, if in London, or within the 
* weekly bills of mortality, within one month after the 
execution, and if in the couptry, and out of the ſaid 
i 97 * bills 


-- 
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« bills of mortality, within two months, to a diftributor 
« of the ftamps or bis ſubſtitute; other wiſe the inden - 
« ture will be void, the maſter or miſtreſs forfeit 50 l. 
« and another penalty, and the apprentice be diſabled 
« ro follow his trade, or to be made free,” And if 
any printer, ſtationer, or other perſon, ſhall ſell or cauſe 
to be fold any ſuch indenture, without ſuch memorandum 
being printed under the ſame ; he ſhall forfeit 10 l. in like 
manner. / 19. 33 | | 

And for the relief of perſons who, through neglect or 
inadvertency, have omitted to pay the duty upon money 
or other valuable confideration given, paid, contracted 
or agreed for, with or in relation to any clerk, appren- 
tice, or ſervant, placed with any perſon to learn any pro- 
ſeſſion, trade, or employment, to have the indenture or 
agreement ſtamped within the time limited ; or who have 
omitted to infert in words at length, in ſuch indenture 
or writing, the full ſum or other valuable confideration 
received or paid : It is enacted, that on payment of dou- 
ble the ſaid duty, on or before the 25th day of December 
1780, ſuch indenture or other writing may be ſtamped, 
and the ſame ſha}l be good, and may be given in evidence 
in any court. And all ſuch perſons may exerciſe their 
reſpective trades, as if the ſaid duties had been fully paid. 
And every perſon who bath incurred any penalty by ſuch 
neglect or omiffion, ſhall be acquitted ; except where pro- 
ſecutions are depending. 29 G. 3. c. 40. / 7+ 5 


IN. B. There is generally a clauſe of indemnity in 
ſome act of parliament almoſt every year, giving further 
time to provide admiſſions of officers in corporations duly 
ſtamped, and to file affidavits of the execut.on of the in- 
dentures of clerks to attorneys and . ſolicitors, the laſt of 
which is the 35 C. % c. 50. 8.] 


Indentures wy 
be famped ater 


It ſeems clearly agreed, that by the common law in- loft boi 
fants, or perſons under the age of 21 years, cannot bind the v der og 


themſelves apprentices, in ſuch manner as ta intitle their 
maſters to an action of covenant, or other action, for de- 
parting the ſervice, or other breaches of their indentures ;, 
which makes it neceſſary, according to the uſual practice, 
to get ſome of their friends to be bound for the faithful 
diſcharge of their offices, according to the-terms agreed 
on. Bac. r. Maſter and Servant. 

But by the ſtatute of 5 EL. c. 4. Foraſmuch as there 
hath been ſome doubt, whether any perſon under 21 years 
of age, and bound to ſerve as an apprentice, in any other 
place than the city of London, ſhall be bound, * 


— ͥũ — — K 
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and taken es an apprentice; it is enacted, that every ſuch 
perſon who {ball be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or labour, ac- 
cording to this ſtatute, albeit he be within the age of 21 
years,” ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures, 
» 425 . | | 
f Bue this is to be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho* an infant may 


© * voluntarily bind bimſelf ferne, and if he continue ap- 
may h 


preatice for ſeven years, ave the benefic to uſe 


dis trade; yet neither at the common law, nor by any 


words of this ſtatute, a covenant or obligation of an in. 
fant for his apprenticeſhip ſhall bind him, but if he miſ- 
behave himſelf, che maſter may correct him in his ſervice, 
or complain to a juſtice to have him puniſhed, according 
to the ftarute. But no remedy lieth againſt an infant upon 
ſuch: covenant, Cro. Car. 179. | 
7. 17G. 3. KX. and Evered. Two juſtices committed 
Robert Golleball for running away from his maſter ; the caſe 
was, he had been bound an apprentice when an infant for 
6 years- by indenture, and. being now of age ran away, 
alleging afterwards that he, did ſo with an intent to- avoid 
the apprenticeſhip made when be was an infant, and to 
his prejudice :- he had run away twice before, Two ob- 
jections were taken; firſt, that the binding was only for 
fix years, and the 5 Elz, requires it to be for 7 the other 
was, that an infant could make no contract but ſuch as 
was voidable, though for his benefit; and K. v. St. Ni- 
cholas in Ipfwith (a) was cited, where it was adjudged, 
that ſuch an indenture was voidable by the parties ; that 


in the preſent caſe, the apprentice bad done every thing in 


his power to avoid the indenture, having left his maſter, 


and ſaid he would live with him no longer. In anſwer 


thereto, it was inſiſted, that the apprentice who had ſub- 
mitted to the indentute as long as he had benefit from it, 
and till he had learned his trade, ſhould not. be permitted to 
deſert his ſetvice as ſoon as he became uſeful. in it; but that 
the contract at the time of its commencement, which was 
during infancy, (the time when almoſt all apprenticeſhips 
are. entered into,) was beneſicial to the infant, and might 
legally be made, and tberefore could not be abandoned. 
L. Mansfield: It has ben adjudged that an infant may 
bind bimſelf for his own benefit, and it is ſettled in the 
caſein 2 Str. 1066. S. C. that a binding for 4 years 


l 75 (a9 See Settlement by apprenticeſhip, tit. Pooz, - 


gives 


% 


a ſettlement. — {fon J. Suppoſing the indertures 
voidable, I cannot conceive that the apprentiCe's running 


away Can avoid them-; had he ſerved regularly, and during 
ſuch ſervice declared his jntenion to depart, it mighe 


have been different; here he would make uſe of his of= 


fense in order 10 avoid the puniſhment that attends it: 
but it is 600 late to do it before a juſtice when: charged 
with a crime. Willis and Abu }*. agteed. Cal. 
Caſi .d 249 See 
But if his father, or other perſon, doth covenant for 
him; ſuch covenant {ball bind the father, or ſuch other 
ſon: as in the cafe of I hitley and Loftus, A. 10 G. 2. 
— the indenture of apprenticeſhip, the father covenants to 
pay the apprenticeſhip money 3 the ſon covenant: to 
account for his maſter's goods; and in the concluſion, 
the father and ſon each bind themſelves for th true per- 
formance of all covenants and agreements therein. By 
the court: The end of binding the father was to anſwer 
wrongs done by the fon, and be maſt anſwer for any 
and the covenant that each did bind himſelf mult be ſa, 
where the ſon is bound: to perform the thing for: which 
the "covenant was made; and this clauſe is uſually in- 
ſerted that the covenants may be taken ' diſtributively, 
to wit, that each of the covenantors - ſhould perform his 
part; and this makes the covenant of the ſon bind the 


father, ho covenanted for him as well as for himſelf. 


3 Med. 190. 


S0 in the caſe of Branch and Fwington, . 21 G. 3. | 


On an action of covenant by the maſler againſt the father 
of the apprentice, the indenture was in the common 


form of the ſtatute, the maſter covenanting to find the 


apprentice meat and lodging, the father to find him cloaths 


and waſhing, and the apprentice that he would ſerve faith- - 
fully ; and for the true performance. of all and every the 


ſaid covenants, each of the (aid parties bound himſelf tothe 
other, The breach aſſigned was, that the apprentice had 
abſented himſelf from the ſervice. For the father it was 
contended, that the parties were only bound for the expreſs 
covenants which they bad ſeverally entered into. That 
it would be abſurd to conſtrue the general words ſo as to 
render the father liable for breaches of ſuch of the cove · 
nants as were to be performed only by the ſon. The 
ſame conſtruction would render the father liable to the ſon, 
or the ſon to the father, for thoſe which the maſter was to 
perform, In all covenants the intention is to govern, 
The maſter has other remedies beſides an action of cove- 
nant againſt the apprentice if he abſent bimſelf; He may, 
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Apprentices, 

by application to the juſtices, have him puniſhed under the 
ſtatute of Elixabeth; or if he wants compenſation for the 
loſs of ſervice, he may compel him to make it up by ſub- 
ſequent: ſervice under 6 G. 3. c. 25. —— L. Mansfield 
ſtopped the counſel who was to have argued on the other 
fide, and ſaid, nothing was clearer than that the father 
was bound for the performance of the covenants by the 
fon. Douglas, 500. | | | | 

T. 34 C. 3. Ex parte Mary Ann Davis, An babeas 
corpus was moved for to bring up this 'perſon, that ſhe 


diſcharged at 21. might be diſcharged from certain indentures of apprentice- 


ſhip entered into between herſelf and Edward Whitehcuſe 
Eſq: whereby ſhe bound herfelf to him as an apprentice 
for 7 years, being therein deſcribed as aged 14 years, but 
in fact being upwards of 17 at the time of binding, and 
being now upwards of 21; the indentures ſtill ſubſiſting. 
This application was grounded upon the principle that 
.infants cannot be bound beyond 21, but that they may 
diſſent after they arrive at that age.— L. Kenyon Ch. J. It 
is clear that the apprentice mult be diſcharged. Every 
indenture of an infant is voidable at his election ; and in 
ſuch caſes the maſter muſt truſt to the covenant of thoſe 
who engage for the infant. But where the binding is 
under the authority of an act of parliament; that takes 
away the power of electing to vacate the indentures. 
But I know of no act which prohibits the party in a caſe 
like the preſent to make ſuch election upon her coming of 
age. According to the argument of the counſel againſt 
the rule, an infant who improvidently bound himſelf till 
the age of 50 or upwards, would be bound to ſerve till 
that time ; but it is impoſſible to ſupport ſuch a propoſi- 
tion. This apprentice ought not to have been bound 
longer than till ſhe was 21, and we ought now to diſ- 
charge her. The other judges; concurred. | Durnf. and 
Eaftl,' 5 V. 715. | 
And as an infant may be bound by indenture, ſo the 
apprenticeſhip may be determined by conſent of all the par- 
ties concerned ; which, in the caſe of pariſh poor children, 
includes. the pariſh officers;z- in other caſes, the father (or 
guardian), maſter, and infant. Burr. Setil, Caf. 562, 
'766 : K. v. Fuftices of Devanſbire (a). | 
Where a maſter receives money of an apprentice of full 
age to vacate his indentures, the relation is diſſolved, 
though the indentures. remain uncancelled. 7. 17 G. 3- 
X. v. Juftices of Devonſbire, Cal. Caſ. 32. 
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But a covenant between the maſter and a third perſon, 

the infant not being party, maketh not an apprenticeſhip, 

2 Salk. 479. X. v. Inhabitants of Fleet (a). | 

If an apprentice is bound, it is not neceſſary to the vali- 

dity of his indenture, that the maſter ſhould ſign a counter- 

part. T. 17 G. 3. Cal. Caf. 31. This was the caſe of 

à poor apprentice. . 


IS. Binding of poor apprentices. 


. The churchwardens and oyerſeers, or the greater part Power to binds 
of them, by the aſſent of two juſtices (1 Q. ]. may bind (A) 

any ſuch children, whoſe parents they ſhall judge not 

able to maintain them, to be. apprentices. where they 

ſhall ſee convenient, till ſuch man child ſhall come to 

the age of 21 (18 G. 3. c. 47.),,and ſuch woman child 

to the age of 21 or marriage; the ſame to be as effectual 

to all purpoſes, as if ſuch child were of full age, and 

by. indenture of covenant bound bim or her ſelf. 43 Fl. 

Co 2+» %. 5 Wo , 

1 5105 aſſent of two juſlicet] T. 29 G. 3. X. v. Hamflall The two If. 
Ridware. Anne Cradock was bound by indenture by the I 
pariſh officers of Rudgley apprentice to Suſannah Cotton of 1e to be to- 
the ſame place, who aſſigned her by deed to S. Walter gether- 

of Hamſtal! Ridware, with whom ſhe reſided there under 

the indenture for more than 40 days and until his death, 

when ſhe was remoyed by two juſtices from Hamflall Rid- 

ware to Rudgley. The indenture- was ſeparately aſſented 

to by two juſtices, by ſigning the ſame; but the two 

juſtices did not aſſint to or ſign the ſame at the ſame time, or 

in the preſence of each other, The ſeſſions quaſhed the 

order of removal. Bearcreft and Sayer, in ſupport of the 

order of ſeſſions, admitted that wherever the magiſtrates are 

to exerciſe a judgment upon the ſubject, it is neceſlary they 

ſhould. meet, in order that their act may be the reſult of 

their joint,opinion;. as in making orders of removal, or- 

ders of filiation, and appointing of overſeers ; but con- 

tended that where the juſtices act only miniferially as al- 

- lowing a poor rate, they may act ſeparately, and that the 

aſſent of the juſtices in the preſent caſe fell within the 

latter deſcription. The words in 43 El. c. 2. f. 1. by 

which the /pariſh officers, by and with the conſent of tw2 

Juftices,. are directed to raiſe competent ſums for the relief 

of the poor, are neatly fimilar to thoſe in the 5th /. of 


——————— 
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(a] See Settlement by Apprenticeſhip, tit. Pot, 
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that act, on which the queſtion ariſes. For the words 
in this Clauſe are, that it ſhall be lawful for the church- 
wardens and overſeers, by the aſſent of 1we juſtices, to bind 
ſuth children to be apprentices, &c. And as undet the 
ft clauſe the court ſaid in X v. Fuffices of Dorche/ter (a), 
1% The two juſtices tte neceflary to ſign the rate only by 
way of farm; ſo under the 5th clauſe they are not to 
exetciſe any diſcretion, it being left to the pariſh officers to 
judge of the ptepriety of binding out the apprentices. If 
indeed there be any difference between the penning of the 
two ſections, it is rather in favour of the conſtruction now 
commended for in this ifnftance, namely, that the juſtices 
may aſſent to the indenture ſeparately z for as was ſaid in 
Billings v. Ginn (b), Ant may be by individuals, cen ſem 
dy the body.” And great inconveniences will enſue from 
determining this indenture to be void, becauſe it will inya« 
lieate many indentures in different parts of the kingdom, 
that are now ſuppoſed to be binding; for, owing to the 
inconvenience of procuring a meeting of juſtices in many 
places, it bas been found neceſſary to fign them ſeparately. 
Liceſter contra was ſtopped by the court. L. Kenyon, 
Ch. J. Perhaps the rule requiring the concurtenee of 
two magiſtrates at the ſame time, may be fometiines at- 
tended with inconvenience, But the rule has been long 
ſettled to be that the concurrence of juſtices together is 
not neceſſary where the act to be done is merely misiſſe- 
rial, but they muſt confer together and form a joint 
opinion, where the at is of a fudicial nature; It has 
been held (whether rightly fo or not we are not now 
to enquire). that the allowance of a poor rate is an act 
merely miniſterial; and that being once eſtabliſhed, the 
confequence reſults that the two magiſtrates need not 
meet when they allow the rate, The words indeed of 
the ſection on which this queſtion ariſes. ate nearly fimi- 
lat to thoſe uſed in the firſt, under which the poor rate 
is to be allowed: but when the nature of this caſe is con- 
fidered, it appears to be one of the moſt ferious ſubjects 


| that falls within the decifions of the juſtices. For they 


are empowered by this act to take children out of the 


ams of their parents, and to bind them out as appren- 


tices till they ate 21 years of age. The law bas made 
them the guardians for thoſe children, who -have no 
others to take care of them. And who onght to judge 


_ 
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(a) See Rate, tit. oog. 3 v. (5) See tit. Baſtards. 1 V. 
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of the fitneſd of the perſons, to whom the poor children 
are thus to be. apprenticed ? not the overſeers; they are 
frequently obſcure people, aud perhaps in managing the 
buſineſs of the pariſh are not always attentive to the feel - 
ings of parents. But the legiſlature intended that the 
magiſtrates ſhould bave a check and controul over che pa- 
riſh officers in this inſtance; aud in my mind they are 
called upon to examine with the moſt minute and anxious 
attention the fituations of the maſters, ro whom the ap · 
prenticey are to be bound, and to exerciſe their judg- 
ment ſolemnly and ſoberly before they allow or difallow 
the act of the pariſh officers; for which purpoſe it is ne ; 
ceflary that they ſhould confer together. Abu J. The 
act of the juſtices in this caſe is in its nature an act of 
judgment. They are the guardians of the. morals of the 
people, and ought to take care. that the apprentices are 
not placed with maſters who may corrupt their morals. 
The juſtices therefore ſhould enquire particularly whether 
or nat they ought to allow the binding by the pariſh of- 
ficers;z and | think they would be guilty of a breach of 
duty if they implicitly gave their aſſent without exa- 
mining into the circumſtances of the caſe. Buller J. It 
is not eaſily to be reconciled with any principle of com- 
mon ſenſe to ſay that an act, which is merely wuniflerial, 
muſt be done with the conſent of two juftices. And I much 
doubt whether the perſon who brought in the act (43 El. 
c. 2.) requiring the conſent of two magiſtrates to the al- 
lowance of -a poor rate, intended that the act of allowing 
it ſhould be only miviſterial; for it ſeems abſurd to te- 
quire the aſſent of two juſtices, and yet not to give them 
the power of withholding it, if they ſee occafton. But 
the legiſlature has not given them any authority to exer- 
ciſe their judgment upon that ſubject ; and thereforg ahis 
court has faid, on the conſtruction of that ſtatute, that 
their allowance of the rate is merely miniſterial, But the 
at of aſſenting to the binding of pariſh apprentices is 
purely judicial; for, on appeal, the juſtices at the ſeſſions 
are tiot only to conſider the propriety of binding out the 
apprentice, but alſo whether the maſter be bound to take 
him. -Groſe J. This act is peculiarly of a judicial na- 
ture; for the magiſtrates are appointed the guardians of 
thoſe who have no other guardians, They ould there- 
fore exerciſe their judgment in this caſe with great deli- 
beration, Order of ſeſſion quaſhed, Durxf, and Zoft, 


3V. 380. 
G 2 And 


84 | Apprentices. 
Power to take. And all perſons,” to: whom the overſeers ſhall by the 
43 El. bind any children apprentices, may take and keep 
them as apprentices, 2 5 c. 28. 3 C. c. 4. . 22. 
Indentore to be By the ſeveral ſtamp acts, the indentute muſt be on a 
ſtamped. ſixpenny ſtamped piece of paper or parchment; but it is ex- 
empted from the additional ſtamps and duties for W 
given with the apprentice. 
Pro. it to be in- And by 32 G. 3. 6. 57. after reciting, that in ;aden- 
ſened in inden - tures of pariſh apprentices, it bath been uſual to inſert ſe- 
tures, in caſe 
che eater veral agreements and covenants to be done and performed 
mould die. - by the ſeveral parties thereto, and amongſt other things, 
| that the maſter ſhall, during the term of ſuch apprenticeſhip, 
find and allow to ſuch apprentice, ſufficient meat, drink, 
apparel, lodging, and all other things needful for an ap- 
prentice; It is enaQed, that in all pariſh indentures which 
hay be made after 1ſt July 1792, where no more than 51, 
ſhall be given with ſuch apprentice, there ſhall be annexed 
to the covenantin ſuch indentures for fuch maintenance as 
aforeſaid, a proviſo (B) declaring, that ſuch covenant ſhall 
not be made to continue and be in force longer than three 
calendar months next after the death of ſuch” maſter, in 
caſe he ſhall die during the term of ſuch apprenticeſhip : 
and in cafe ſuch proviſo be omitted in ſuch indenture, 
the covenant for maintenance ſhall be in force: for no 
longer time then three calendar months next after the 
death of ſuch maſter, any 6 75 in any ſuch eovenant to 


4 


the contrary notwithſtanding. '+ 1. 

Perſons refuſing And where any poor child ſhall be Ska to be 

to take, bound apprentice by the 43 El. the perſon to whom he is 
appointed to be bound, ſhall receive and provide for him, 

and alſo execute the other part of the indentures; and if 

he ſhall refuſe fo do, oath being thereof made by one of 

the churchwardens or overſeers, before two juſtices, he 

ſhall forfeit 101. by diſtreſs and ſale, by warrant (C) of 

ſuch juſtices, to the uſe of the poor; ſaving always to the 

perſon to whom any poor child ſhall be appointed to be 

bound apprentice, if he ſhall think himſelf aggrieved there- 

by, his appeal to the next ſeſſions, whoſe order therein ſhall 

be final. 8 9 V. c. 30. ſ. 5. 

Who are com- And as the churchwardens and overfeers have power to 

pellable to take. place out poor children, therefore they are proper judges 

of perſons who are fit to be their maſters 3 and thoſe ate, 

_all perſons, who by their proteſſfion or manner of living, 

have occaſion to keep ſervants; but the ſame are to be 

approved of dy the juſtices, and if ſuch maſter is diſſatisfied, 

be may appeal to the ſefliuns, Dalt, c. 58. 4 
13 


| . Apprentices. 

T. 13 V. Minchamp's caſe, Two juſtices bound an 
opprentice to a merchant: He appealed to the ſeſſions, and 
the order was diſcharged, And now the court, on con- 
fideration of the matter, confirmed the order of ſeſſions; 
becauſe the act having made perſons compellable to take 
-apprentices, and given an appeal to the ſeſſions, it was in 
the. diſcretion of the juſtices at ſeſſions to determine, 
whether it was or was not fitting to put an apprentice 
upon any one; and therefore the court would not diſturb 
what the ſeſſions h one, but confirmed the order. 
2 Salt. 491. 


M. 12 G. 3. K. and Botley. The pariſh officers of Perſons occupy- 


Batley appointed an apprentice to#be bound to Edward ** 
Clowerley; who appealed to the ſeſſions. The ſeſſions dif- 7 


Charge the appointment, and ſtate the cafe ſpecially: That pariſh 


it appears to them upon the evidence, that Edward Clawerley 
teſides in the pariſh of Hound, but is owner and occupier 
of an eſtate in the pariſh of Botley, of the yearly value 
of gol. upon which there is an houſe inhabited by 2 
weekly labourer of the ſaid Edward for the better managing 
the farm : That the ſaid Zaward did not reſide or lodge in 
the ſaid pariſh. of  Bot/ey, but paid church and poor rates 
for the premiſes : That. a very conſiderable part of the 
lands of Batley is occupied by perſons reſiding in other 
pariſhes. In ſupport of the order of ſeſſions, it was con- 
tended that the ſeſſions have a diſcretionaty power to judge 
of the fitneſs or unfitneſs of binding apprentices to par- 
ticular perſons; and having by their determination de- 
clared, that Clowerly ought to be relieved from the appren- 
tice, they had determined the queſtion, and the court could 
not enrertain any queſtion of law about it, It was ſug- 
. "geſted, that the only queſtion agitated at the ſeſſions and 
intended to be referred to this court was, whether occu- 
piers of land, not living within the pariſh where the land 
lies, ate bound by law to take apprentices.— And it not 
appearing in the ſtate of the caſe, whether the ſeſſions had 
determined on the uofitneſs of that particular perſon, or on 
the point of law in general, of his not being liable in re- 
ſpect of his living out of the pariſh, L. Mantel (aid that 
there was no coming at the point on that ſtate of the caſe 
by the ſeſſions; but he thought, if they had determined it 
on the latter ground, they had done very right. Mr. 
J. Allen was of the ſame opinion, and obſerved how hard 
it might be to bind an apprentice on a perſon occupy- 
ing lands in one pariſh, and being a houſekeeper in a very 
diltant pariſh, Mr. J. Villes afſented. And the rule for 
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Appꝛentites. 
qusſhing the order of ſeſſions was diſcharged, and the ſeſ- 
frans order confirmed. - Bett. 389. Li. 79. 
H. 29 G. 3. X. v. Jabs Clapp, The parifh officers of 


Seton, Devon, having, with the aſſent of two juſtices, 


apprenticed Sarab Hullier, à poor child of Semen, to the 


defendant according to the ſtatute; he appealed to the 
ſeſſions, who confirmed the order, ſabjeRt to the opinion 
of the court on the following caſe. I he apprentice was 
bound (prout the indenture) to the appellant, who reſided 


in the pariſh of Pinhee, on an eſtate which he reated and 


occupied in the pariſh of Sowton of 201. per m. which 


| was divided by the highway from the houfe in which he 


lived. There was no houſe on the eſtate of which he was 
the occupier, The indenture, together with the apprentice, 


was tendered to the appellant in the-pariſh of Sewton, in 


the highway adjoining to the faid eſtate lying in the pariſh 
of Sowtron,—-Zaft argued in the ſupport of the order of 
ſefions; And Fanſbatu and Clapp, contra. L. Kenyon, 
Ch. J. It is highly fit that this queſtion ſbould not re- 
main any longer undecided. I remember a much older 
caſe than either of thoſe mentioned at the bar, in which 
this queſtion was diſcuſſed, but not decided. The queſtion 
ariſes on the 5th ſec. of 43 Eliz. c. 2. The general purview 
of that ſtatute was to make a proviſion for the mainte- 
nance of the poor; and the firſt clauſe, in mentioning 


-thoſe who are to contribute to ſuch maintenance, deſcribes 
two ſorts of perſons, namely, inhabitants and vctupirrs of 


land;, &c. Amongſt otber proviſions for the poor, the th 
J. gives power to the pariſh officers, with the aſſent of 


two magiſtrates, to bind poor children apprentices where 


they ſhall fee convenient. It is true indeed that thoſe words 
cannot be taken ſo generally as they purport, becauſe they 
cannot compel mere ſtrangers, who ſtand in no relation ta 


the pariſh, to take ſuch apprentices. But I think that the 


context of the ſtatute furniſhes the means of circumſcrib- 
ing the general extent of thoſe words: and that context 
I toke from. the firſt clauſe, which impoſes other burdens 
of the ſame nature on occupiers of lands, &c. as well as 
inhabitants. The general object of the a was to compel 
all thoſe, who had any property in the pariſh, to contri- 


bute their due proportion towards the maintenance of the 


poor, and the receiving apprentices is one mode of con- 


tributing to their general relief. In conſtruing theſe 


words, | ſee no reafon for confining the power of bind- 


iog to the inhabitants of the pariſh ; they ought to be ex- 
tended to perſons accupying hunds in the pariſh, though-reſiding 
| out 


Appeentices, 
out of it. Then it is ſaid that if this oonſtruction be put 
upon the ſtatute, the party may be doubly charged; in the 
pariſh where he lives in reſpeQ of his inbabitancy z and 
in that in which he has lands, in teſpect of his occupation 
of them, But if he find himſelf aggrieved, he may appeal 
to the ſeſſions z and we muſt take it for granted that the 
ices will do what is right. They are to adapt the 
charge to the ſize of the which the perſon charged 
poſſelſes ; 2nd theſe are incidental charges which fall on 
him in reſpect of that property. I remember it was 
argued in a former caſe on this ſubje& that, if this con- 
ſtrution of the ſtatute were to prevail, ſome pariſhes 
would diſdurden themſelves of many of their poor by ap- 
prenticing out their poar children to perſons living out of 
the pariſh : but the anſwer to any ſuch argument is that, 
at the time when the 43 &bz, was paſſed, the 13 & 14 
C. 2. was not in exiſtence. However, the ground of my 
deciſion here js, that this is one of the modes provided for the 
maintenance of the one in this 3 which impoſes the 
duty in * — of the property. — The other judges con- 
1 der of ſeſſions confirmed. Dura. and Zoft, 
* 10 * 
1 And by 32 G, 3. c. 57. Where any pariſh apprentice 
ſhall have been diſcharged for miſbehaviour in the maſter, 
and ſuch maſter ſhall have been convicted of fuch offence 
on indictment, or action at law, the churchwardens and 
overſeers ſhall nat bind any other apprentice upon ſuch 
perſon ; but that when he ought or would be competlable 
to take 2 pariſh apprentice, two juſtices, on application by 
ſuch churchwardens and overſeers, may order that ſuch 
perſon ſhall pay into the hands of fuch churchwardeos 
and overſeers, any ſum nat exceeding 10 l. nor lefs than 
51, for the purpoſe of binding out ſuch child (intended 
40 be bound) an apprentice, with the approbation of ſuch 
Juſtices 3 and on his refuſing payment thereof, ſuch juſtices 
may levy the ſame by diſtreſs, together with the reaſonable 
expences of ſuch diſtreſs. Provided that any ſuch maſter, 
from whom any ſuch apprentice ſhall be diſcharged by vir- 
tue of 20 G. 2. c. 19» may appeal againſt ſuch diſcharge, 
or order for the payment of any money in conſequence 
thereaf as aforeſaid, or in lieu of a ſubſequent binding by 
virtue of this act, to the next ſeſſions, who (hall finally de- 
termine the (ame, and in their diſcretion allow to all parties 
their reaſonable coſts. And no ſuch diſtreſs for enforcing 


Messer having 
been convicted 
of miſufing his 
apprentice, not 
to have another 
put upon him, 
but to pay not 
exceeding 10l. 
nor leſs than 5, 


the payment of ſuch money laſt mentioned, ſhall be taken 


until after the next general quarter ſeſſions next after tuch 
| G 4 order 


= 


* Appꝛentites. 
order ſhall be made, in caſe the perſon ordered to pay the 
ſame ſhall, within ſeven days after notice given to him of 
ſuch order, give notice to ſuch churchwardens and overſeers 
or one of them, of ſuch intended appeal ; and if he ſhall not 
appear at ſuch ſeffions in ſupport of his appeal, then 40 8. 
ſhall be added to the expences of diſtreſs before directed to 
de taken and levied accordingly. 12. 
A mafteris not E. 13 Ann. ©, and Wagfloff. It was moved to quaſh an 
— order to compel a perſon to take an apprentice, becauſe in 
prentice forced the cloſe of the indenture it was ſaid that the maſter, at 
upon him, the end of the term, ſhall give his apprentice two ſuits of 
— cloaths, Upon debate, the court held this to be ill; for 
the term, the juſtices during the term of his apprenticeſhip cannot 
order him wages, they muſt only order him a maintenance 
as an apprentice, and cannot ordet him any thing after the 
term is ended. 80 the order was quaſhed. Foley 205. 
x Seff. C. 48. n n 
Apprentice: And by 32 C. 3. c. 57. After reciting, that it fre- 
forced upon : 5 8 
maſters, may be Quently happens, that pei ſons are compellable by 9 and 10 
affigned with M. to take a greater number of pariſh apprentices than it 
the 8 is convenient for them to maintain or employ in their own 
dehnen. families, and are therefore forced to place out or aſſign over 
| ſuch apprentice, to other perſons; and It is proper that ſuch 
aſſignment ſhould be legally made, under the inſpection and 
controul of the magiſtrates, as well for the benefit of the 
apprentice, as that the original maſter may be diſcharged 
from his covenants in reſpect of ſuch apprentice; and it is 
fit that ſuch apprentice and the perſon to whom he is ſo 
aſſigned, ſhould be made ſubject to the ordinary juriſdiftion 
of juſtices of the peace with reſpe& to maſters and pariſh 
apprentices ; It js enacted, that any ſuch maſter as afore» 
ſaid, by indorſement on the indenture, or by other inſtru- 
ment in writing, with the conſent of two juſtices of the 
place where ſuch maſter ſhall dwell, teſtified under their 
hands, may aſſign ſuch apprentice for the reſidue of the 
term, to any perſon who is willing to take bim. Pro- 
vided, that ſuch perſon ſhall, at the fame time, by indotſe- 
ment on the counter-part of the indenture, or by writing 
under his hand ſtating the ſaid indentute, and the indorſe- 
ment and conſent aforeſaid, declare bis acceptance of ſuch 
apprentice, and acknowledge himſelf, his executors and 
adminiſtrators, to be. bound by the agreements and cove- 
Pants mentioned in ſuch indenture (which may be in the 
form or to the effect as at letters R and 8), and in ſuch 
caſe ſuch apprentice ſhail be deemed and taken to be the ap- 
prentice of ſuch ſubſequent maſter, ang ſo from time to time 


Appꝛentttes. 

ps often as it ſhall be convenient for any ſuch ſubſequent 
maſter to patt with any' ſuch apprentice z and all juſtices 
ſhall have the like power with reſpect to ſuch ſubſequent 
| maſters and apprentices as they ſhall then have by any law 
for the regulating pariſh apprentices. / y. 

diſcharge of any ſuch pariſh apprentice from a maſter who 
is become inſolveut, or ſo far reduced as to be unable to 


employ or maintain ſuch apprentice; it ſhall be lawful for employ or main - 


two juſtices, where ſuch maſter ſhall live, on requeſt of ſuch 
, maſter that ſuch apprentice. may. be diſcharged for the 
reaſons (aforeſaid, to enquire into the matter of ſuch alle- 
gations, and to diſcharge ſuch apprentice, in caſe they 
mall find the ſame to be true. / 8. 

| Proyided that nothing herein ſhall extend to any pariſh 
apprentice with whom more than 51. 7 be given, but 
the ſame ſhall remain ſubject to the like rules and regula- 
tidas as jf this act had not been made. . 9. 

Provided alſo, that no indorſement made in purſuance of 
this act, (hall be chargeable with any ſtamp duty; and no 
ſuch other inſtrument or writing herein direfted to be 
made, ſhall be chargeable with a bigher ſtamp duty than 
pariſh indentures of apprenticeſhip. - /. 10. 

In hundreds or other diſtricts incorporated by particular 
acts of parliament for relief of the poor, where, by ſuch 
acts, power is given to bind poor children, appreatices z 
the reſpective perſons, to whom tbey ſhall be appointed to 
be bound, ſhall receive and provide for them according to 
the indecttures to be -exccuted by the directors and acting 
guardians, and ſhall execute the counterpart of ſuch in- 
dentures : And if any*perſon ſhall refuſe to receive ſuch 
apprentice, or to execute ſuch counterpart of the in- 
denture; he ſhall, on conviction on the oath of one of the 
* Taid direQors or ating guardians, or other credible wit- 
'neſs, before two juſtices, forfeit 101. to the poor within 
ſuch incorporated diſtri&, to be levied by diſtreſs. Saving 
always to ſuch perſon his appeal to the next ſeſſions, whole 
order-therein ſhall be final. — And provided, that nothing 
herein ſhall extend to compel any perſon to'take any ſuch 
Poor ebild apprentice, unleſs he be an inhabitant and oc- 
tupier of lands in the you to which ſuch child belongs. 
20 G. 3. c. 36. 

Unleſs" be be an le and bccupier] H. 30 G. 3. 
X. againſt the directors and guardians of the poor within 
the hundreds of Tunfead and Happing in ' Norfolk, In- 
Corporated by 25 G. 3. c. 27. The directors, under the 

e powers 


7 


And whereas no expreſs proviſion has been made for the Juflices may diſ- 


charge appren- 
tices, where 
maſters cannot 


taia them, 


Not to extend 
to apprentices 
with whom 


more than 51. f 


ſhall be given. 
Stamp duty. 
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powers given them by that act, bound a poor male child 
apprentice to one Reynolds who was an occupier of land, 
but not an inhabitant within the ſaid hund He ap- 
pealed to the ſeſſions; who were of opinion that he was 
not bound to receive the apprentice, becauſe he was not 
an inhabitant as well as an occupier. But the court of 
K. B. ſaid, that incorporated diſtricts under particular 
ſtatutes, were to be governed as to binding out apprentices, 
by the ſame rule as other places. That for ſome purpoſes, 
inhabitants and eccypiers are ſynonimous terms; that where 
a perſon derives a benefit from property which he occupies 
in a pariſh, he is liable to contribute to the eaſe of it, If 
indeed the legiflature had ufed i tive words, the court 
muſt have been bound by them, but there are none ſuch 
in this ſtatute, Order of ſeſſions quaſhed. Durnf. and 


4%, 3 V. 323. 


V. Money given to bind out poor apprentices. 
By the 9 J. c. 3. All money given by any perſon to be 
. La for the dodiog out apprenzices, ſhall 
| be employed in manner following, unleſs otherwiſe ordered 
by the givers ; viz. All corporations of cities, boroughs, 
and towns corporate, and in places not corporate, the mi- 
nifter, conftables, churchwardens, overſeers, or the moſt 
part of them, ſhall have the nomination and placing of 
ſuch apprentices, and ordering of ſuch money ; and if they 
ſhall not employ the ſame accordingly, every perſon of- 
feading ſhall forfeit 1 l. 6s, 8 d. half to the poar, and half 
to him that ſhall ſue. /. 2. "ra 
And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the ſum, uato 
fuch corporation, or to the other perſons appointed by this 
aQ in places not corporate, to take care of it, on condition 
to repay it at the end of ſeven years, or within three months 
thereof; and if the apprentice ſhall happen to die within 
the ſeven years, then within one year after ſuch death, 
and if the maſter ſhall die, then within one year after ſuch 
maſter's death. , 3. | | 
And the faid money ſhall always be put forth in thee 
months after it ſhall come to the ſaid partics bands; and 
if there are not then fit perſons to be bound apprentices, 
within the places where the money is given to be employ- 
od, it ſhall be diſpaſed of for binding ſome of the pooreſt 
children of any adjaining pariſh, / 4. | 


And 


Appꝛentites. 

And choice ſhall always be made of the pooreſt children 3 
and no ſuch apprentice ſhall be above 15 years of age 
when bound. 1 3 

And the ſaid perſons in places not corporate, ſhall 
yearly within a month aſter Eaſfer, account to their 


ſucceſſors before two juftices dwelling in or next to the 


6 . 


„ 8. 2 
And if any of the truſtees ſha!) break their truſt, or 


commit any offence for which no penalty is given by this 
at; any perſon may petition the lard chancellor, who 
may iſſue a commiſſion to hear and determine the fame, 

may levy the money miſemployed upon fuch default- 


ers, or otherwiſe upon ſuch able inhabitants of the place, 


as they ſhall think fitteſt ; and perſons aggrieved may ap- 
peal to the lord chancellor, 7. 7+ 


VI. Binding poor apprentices to the ſea ſervice. 


It ſhall be lawful for two juſtices, and for the head of- Who may be 


ficers in corporations, and for the churchwardens and 
overſeers of the ſeveral pariſhes or townſhips, with the 
conſent of ſuch juſtices or head officers, to bind and put 
out any boy at the age of ten years or upwards, or who 
{ball be chargeable, or whoſe parents ſhall be chargeable, 
or who ſhall beg for alms, to be an apprentice to the ſea- 
ſervice, to any ſubject being maſter or owner of any ſhip 
or veſſel, until he attain the age of 21 years. 2 U 
3 Amn. c. 6. f. 1. 

And every perſon to whom any poor pariſh boy ſhall be 
put apprentice by the 43 El. may, with the conſent of two 
juſtices dwelling near the pariſh where uch poor boy was 

und, or with the like conſent of the chief officer in a 
corporation, at the requeſt of the mafter, his executors, 
adminiſtrators, or aſſigns, by indenture aſſign over ſuch 
poor boy apprentice, to any maſter or owner of a ſhip or 
veſſel, uſing-the ſea - ſervice, during the remaining time of 
bis appremiceſhip. / 6. 


And every maſter or owner of a ſhip, from 30 to 30 Who tall take, 
ton burden, ſhall be obliged to take one ſuch apprentice, 


and one more for the next 50 ton, and one more for every 
hundred ton ſuch ſhip ſhall exceed the burden of an hun- 
dred ton; on pain of forfeiting 10 l. to the poor of the 
Pariſh from whence ſuch boy was bound, /. 8. 

But no maſter ſhall be obliged to take any ſuch appren- 


tice, under 13 years of age, or who ſhall not appear . 
| | | y 


fitly qualified both as to health and ſtrength of body for 
that ſervice, 4 An. c. 19. , 16. | 
Age to be in» The boy's age ſhall be inſerted in the indenture, being 
terte! in the in- truly taken from à copy of the entry, in the regiſter-book 
9 (where it can be had), which copy ſhall ſhall be given and at- 
teſted by the miniſter without fee: And where no ſuch en- 
try can be found, two ſuch juſtices, and ſuch head officers, 
hall as fully as they can inform themſelves of ſuch boy's 
age, and from ſuch information ſhall inſert the ſame in the 


- 


.indentures. 2 & 3 An. c. 6. / 1. = 
What money _ And the churchwardens and overſeers ſhall pay down 
ſhall be 92. to the maſter, at the time of the binding, the ſum of 50s. 
with him. 8 . . . 

for cloathing and bedding; and the charges by this act 
appointed ſhall be allowed on their accounts. 2 & 3 Au, 


| 6. . / 8. | 
' Tndentvres tobe The churchwardens and overſeets ſhall ſend the inden- 
regiſtered. tures to the collector of the cuſtoms at the port where- 


unto the maſter belongeth; who ſhall enter the indenture 
in a book, and make an indorſement upon the indenture 
of the regiltry thereof, ſubſcrikgd by bim, without fee. 
And if he ſhall neglect or refuſe to enter ſuch indentures, 
and indorſe the ſame, or make falſe entries, be ſhall forfeit 
5 J. to the poor of the pariſh from whence ſuch boy was 
bound. 2 & 3 An. c. 6. /. 5. | 
Apprentice bout Such apprentice ſhall be conveyed to the port to which 
1 huis maſter belongeth, by the churchwardens and over- 
* ſeers, or their agents; and the charges thereof ſhall be 
paid as by the vagrant act of 11 & 12 J. 2 & 3 An. 
c. 6. /. 10. | 
| Tia is to ſay, out of the gaol and marſhalſea money; 
+ which by the 12 C. 2. c. 29. is directed to be paid out 
of the general county rate. 
— . , The counterpart of the indenture ſhall be ſealed and 
ted. executed by the maſter, and atteſted by the collector of 
| the port, and the conſtable or other officer who carries the 
apprentice ; which officer ſhall tranſmit ſuch counterpart 
to the churchwardens and overſeers of the place from 
wWhence the apprentice was bound. 2 & 3 An. c. 6. /. 11. 
— And the collector or his deputy ſhall tranſmit a certi- 
aha ficate under his hand, to the commiſſiqners of the admi- 
ralty, containing the name and age of ſych apprentice, 
- .and to what ſhip he belongs; and on receipt of ſuch cer- 
tificate, a protection ſhall be made and given gratis to ſuch 


apprentice, till he attain the age of 18 years, : 14, , 5- 
| 7 Te tf Al 


15 


Appꝛentites. 

Alſo every perſon who ſhall-vbluntatily bind bimſelf 
apprentice to the ſea · ſervice, ſhall not be impreſſed for 
three years from the date of his indentures; which inden 
tures ſhall be regiſtered, and certificates thereof given and 
tranſmitted by the collector as aforeſaid ; on receipt of 
which certificates, protections ſhall be made and given for 
the firſt three years without fee. Id. .. 15. 

But by 4 An. c. 19. No perſon of the age of 18 years 
ſhall have any protection from being impreiſed, who ſhall 
have been in any ſea- ſervice, before he bound himſelf ap- 
prentice. / 17. 

But every perſon. not having before uſed the * who 
ſhall bind himſelf apprentice to ſerve at ſea, ſhall be ex- 
empted from being impreſſed for three years: and the 
commiſſioners of the admiralty, on due proof of the Cir- 

cumftances, ſhall grant a protection accordingly, without 
fee. 12. G. 2. c. 17. 

When ſuch pariſh or voluntary apprentice ſhall, be im- When impreſſed 
preſſed, or voluntarily enter into the king's ſervice, the ha — 
owner or maſter, his executors, adminiſtrators, or aſigns OOF 
ſhall be intitled to able ſeamen's wages for ſuch of the ap- 
ptentices, as ſhall upon due examination be found quali- 
hed for the ſame, notwithſtanding their indentures of ap- 
prenticeſhip. 2 & 3 4. c. 6. /. 17. 

Such poor boys bound out, or aſſigned over, to the ſea- Exempted from 
ſervice, until they ſhall attain to the age of 18 years, (hall the 6. © moath, 
be exempted from the payment of 6d. a month to Green- 

2 hoſpital. Id. b 

Every maſter ſo obliged to take ſuch apprentice, ſhall ater to enter iy 

I after his arrival into any port aforeſaid, and before he bis »pprentices M 
clears out of ſuch port, give an account in writing: under on Ticaring out- * 
his band, to the collector, containing the names and num- | 
ber of ſuch” apprentices as are there remaining in bis ſer- 
vice. fe gs 
And every 1 * ſhall inſert at "the bot- The ſame to be 
tom of their-cocquets, the number of men and boys on ioſerted in the 
board their reſpective ſhips at their going out, deſcribing . 
the apprentices by their names, ages, and dates of their 
indentures, for which no fee ſhall be taken, { 14. 

And the collector in the port ſhall keep a regiſter, con- Regiſtry to be 
taining the number and burden of all ſhips belonging to kept ia the a 
the port, together with the maſters or owners* names, and 1e. 9 
alſo the names of all ſuch apprentices in ſuch ſhips, and x 
from what pariſhes and places they were ſent; and ſhall | 
tranſmit (gratis) true copies thereof ſigned by- him, to the 
youne ſeſtons, or t6 ſuch towns corporate, pariſhes, or 

. places, 


93 


94 Appꝛentites. 
| places, when and ſo often as he ſhall be reaſonably re- 
quired ſo to do; and every collector refuſing or neglect - 
ing to ſend ſuch copy, ſhall forfeit 51. to the poor of the 
pariſh from whence ſach boy was bound. / 13. 
Differences be Two juſtices near the port, and mayors of towns cor- 
een fuch maſs porate, in of near adjoining to ſuch port to which ſuch 
- ogy *ppre®- ſhip or veſſel ſhall at any time arrive, may determine all 
complaints of il] uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to the ſea-ſervice, and make ſuch order therein 
as they are now enabled by law to do, in other caſes be- 
eween maſters and apprentices. 1 12. | 
Penalties. | All the penalties aforeſaid ſhall, by warrant of two juſ- 
rices of the county, city, of town corporate, be levied by 
diftreſs and ſale. , 18, 
Maſter dying, If any maſter who hath been obliged to take ſuch pariſh 
boy an apprentice, ſhall die, during the term his widow, 
F or bi executor or adminiſtrator, may aſſign over ſuch ap- 
prentice to any other maſter who hath not bis complement 
of appremices. 4 An. c. 19. f. 16. 

Note, By the 2 G. 3. c. 15, Maſters, apprentices, ma- 
riners, and others employed in fiching veſſels upon the 
coaſts, are exempted, during ſuch their employment, from 
being impreſſed, /. 22, 23, 24, 25. 


VII. Differences between the maſter and apprentice. 


Maſter max A maſter may by law correct and chaſtiſe bis apprentiee, 
— for neglect or other miſbehaviour, ſo it be done with mo- 
deration: though it doth not ſeem to be lawful for the 
maſter or miſtreſs to beat any other ſervant of full age. 
Lab. 127. 1 Black, 428. , 
Whether the The mafter may not of his own accord diſcharge his 
—— apprentice, but if they cannot agree, they may proceed 
his appreatice, in one of theſe two ways either upon the ftatute of the 
5 El. c. 4. or upon the ſtatute of 20 G. 2. c. 1 1 
| Differences be By the 5 El. c. 4. F any ſuch mafter ſball miſuſe or 
een the mal” cuil intreat bis apprentice, or the ſail apprentice ſpall have any 
— by 5 Bl, Juſt cauſa to complain, or the apprentice di not his duty to his 
© 4+ mafler, then the faid maſter or apprentice being aggrieved, and 
having cauſe to complain, ſhall repair unto one juſtice (D. E.) 
of the county, or to the mayor or «ther head officer of the city, 
town corporate, or market town, or other place where the maſter 
dwilleth; who ſhall by bis wiſdom and diſcr.tion take ſuch order 
and direfiion betwernthe maſter and his apprentice as the equity 
of the cauſe ſhall require : and * 
7 


he mafler, the ſaid juſlice (or head officer) cant compound 
and agree the e batt ate et ae de | 
pear at the next far; and on his appearance, and hearing 
of the matter there, if it br thought meet to diſcharge the ſaid 
opprentice, then the juſticet, or four of them at the leaft (1 Q.) 
or the ſaid mayor or other head officer, with the conſent of three 
other of his brethren, or men of bel reputation in fuch tity, 
town corporate, or market town, ſhall have power, in writing 
F) under _ 1 I foals, to 2 and declare, that 
have diſcharged the ſaid apprentice of bis apprentiteb 
2 the cau 2 f ys the foid . bets — 
the clerk of the peace, or totun clert, amen the records, * 
be a ſufficient * for the Es 77 bis mafter, his 
ex:tutors and ndminifirators. And if the default ſhall be found 
to be inthe apprentice, then the ſaid juſtices, or the ſaid mayer, 
r other htad officer, with rhe aſſiflante aforeſaid, ſhall can 
due currec lion and puniſhment to be adminifired unto him, 
as by their wiſdom and —_—_ ſhall be thought mint. ſ. 35. 
72 uch mafler] That is, any fuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified; 
and the former reſolutions confined the ſenſe of the ſtatute 
to ſuch trates only, but the latter adjudications ſeem to 
extend the equity thereof to other trades not mentioned in 
the ſtatute; as in the following inſtances : 
M. c . K. and Gateh. a certiorari it was moved 
to quaſh an order of ſeſſions, for the diſcharge of one £4- 
ward Green from his apprenticeſhip to the defendant Gate. 
The fact was, that Gate was a mountebank, and being 
at a place in Toriftire, where he kept a publick Rape, 
Green was by indenture bound apprentice to him in 
manner, viz. to Robert Gately, ſurgeon, to learn the trade 
he now uſeth z and immediately he went upon the ſtage, 
and ever fince continued in the employ. After which, 
being with his maſter Gately in Adiddleſex, he complained 
to the juſtices, that his maſter did not teach him the trade. 
Upon which they diſcharged him. This being done, 
Green ſet up the trade of mountebank himſelf, It way 
moved to quaſh the order, the juſtices being willing, be- 
cauſe they were impoſed upon. And the exception was, 
that the ftatute of the 5 El. in diſcharging apprentices is 
confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank is 
mentioned: And tho' a ſurgeon may be a trade within the 
ſtatute, which a man cannot exerciſe without ſerving an 
apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
neral; yet this part of the ſtatute, relating to the diſcharge 
of apprMtices, extends only te trades there mentioned. 
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Apprentices; 

By the court; The clauſe relating to the diſcharge of ap- 
prentices is general, and goes to all manner of apprentices, 
even to thoſe of merchants ; but afterwards the court were 
of opinion, that the, power of diſcharging reaches only to 
the 3 in the ſtatute, among which a ſur- 

eon is not mentioned; for that, tho" as to the ſerving 
* years apprenticeſhip, a ſurgeon comes under the ge- 
neral term of arts and miſteries, yet the power. of dil- 
charging reaches only to the trades particularly mentioned, 
2 Salt. 47 I, 2. 5 5 . , k . 
And 44. 12 An. ©. and Furneſe, It was held, that the 
ſlatute extends only to the trades therein mentioned; and 
therefote not to a glaſs- bottle maker. | Caf. of S. 29. 

Oa the other hand in the caſe of K. and Collingbeurn, 
M. 12 G. Exception was taken to an order of diſcharge, 
that the juſtices could not diſcharge. the apprentice, be- 
cauſe the trade to which he was bound, viz. a glazier, 
was not within the ſtatute : But not allowed; for though 
formerly it was beld, that the trade ought to be a trade 
within the ſtatute, yet the latter . 4 have been 
otherwiſe. L. Raym. 1410. Str. 663. | 
. Shall miſuſe or evil intriat his apprentice] An apprentice 
to a ſurgeon was ſent by his maſter to the E Indies: It 
was adjudged, that the maſter cannot compel his apprentice 
to go beyond the ſea, except the maſter go with him; but 
he may ſend him to any part of England. 13 Ja. Cov:ntry 
and //indall, Brownl. 67. ; To * 

But otherwiſe, if it be expreſsly agreed, or the nature of 
the apprenticeſhip doth import if; as if the maſter be a 
merchant adventurer, or ſailor. Habart. 134. 

Evil intreat) E. 8 G. 2. K. and Eaſman. An appren- 
tice was diſcharged, the maſter having /d bim unkindly, 
and refuſing to provide for and entertain him: But by the 
court, this is not a good ground for the diſcharge ; fer 
there is a power to oblige the maſter to receive and enter- 
' tain the apprentice, and ing him unkind!y is too looſe. 

Str. 1014. 2 ; 

Or the apprentice do not his duty to his maſter] T. 4G. 
K. and inhabitants of Halis Owen, An order reciting that 
Foſeph Higgin was bound out by_indenture, as the ftatute 
requires, to Jahn Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable, there- 
fore the juſtices diſcharge the maſter from his apprentice. 
It was moved to. confirm the order, becauſe the maſter 
cannot now have the end of the binding, which was, the 
ſervice of his apprentice. But it was anſwered, that the 
ſtatute only impowers the jullices to diſcharge for miſbeha- 

|  -vioury 
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viour, and not for ſickneſs. And quaſhed by the courts | 


for the maſter takes the apprentice for better and worſe, 
and is to provide for him in ſickneſs and in health. Str. gg. 

Shall repair unte one juflice] Upon an order made at the 
ſeſſions to diſcharge an apprentice, it did not appear, that 
he applied himſelf to a juſtice firſt, And Holt, Ch. J. was 
of opinion, that the juſtice hath power to make an order, 
and if obeyed by the maſter, then the ſeſſions can have no 
power; if diſobeyed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the ſeſſions have 
no power otherwiſe, 1 Salk. 67. ; 

T. 13 V. K. and Jobnſen. Exception was taken to 
an order for diſcharging an apprentice, that the complaint 
was made originally at ſeſſions, without any previous ap- 
plication c ã frogle juſtice out of ſeſſions: Holt Ch. J. de- 
livered the opinion of the court, That the order was good; 
if it had been a new queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions necellary ; but 
after ſo many orders affi:med in this court, which have been 
otherwiſe, it is too late to unſettle that now, 1 Salt. 68. 

So alſo in the caſe of K. and Gill, H. 5 C. It was faid 
by the court, — It hath been ſo often reſol ved, that the ſeſ- 
ſions bath an original juriſdict ion, that we will not ſuffer 
it now to be made a queſtion, though it might de doubtful 
upon the ſtatute itſelf. Str. 143. 


And, T. 12 C. K. and Davie. The court agreed, that 


it is a point not now to be diſputed, that the ſeſſions hath 
an original juriſdiction to, diſcharge apprentices. Str. 704. 
And by L. Hardwicke Ch. ſ. in the caſe of K. & Eaſman, 
E. 8G. 2. This determination is right: for the applica- 
tion which the act directs to be made to a private juſtice, 
ſeems to mean only to arbitrate and accommodate the diſ- 
pute. The Ratute ſays, if he cannot compound the matter, 
he is to take bond for the parties appearance at the ſeſſions, 


ſo that they ate not to take it by appeal. Caſes in the 


time of L. Hardwicke, 101. 


Or to the mayor or ather head officer} M. 12G. K and 


Culingburne. An. order of ſeſfions was made at Hicks's 
Hall, for the diſcharge of an apprentice to a freeman. of 


the city. of Lendon, and who was bound and inrolled there. 


And the order, beivg removed into the King's bench, the 


queſtion was, whether, the court of ſeſſions at Hicks's Hail 
hath any juriſdiftioa to difcbarge an apprentice to a free - 


man of London; (eſpecially as there is. a ſaving in the act, 
of the cuſtom of the city of, Lenden) ; or whether he 
ought not to be diſcharged by the-mayor's court only. It 

o. I. | HK appeared 
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Appꝛentitces. 
appeared that the apprentice lived with his maſter out of 
the city of London, and within the juriſdiftion of the juſ- 
tices of Middleſex. To this exception it was anſwered, 
that the ſtatute doth not regard where the binding or in- 
rolling is, but gives the juriſdiftion expreſsly to the juſ- 
tices where the maſter lives; and if this did not belong 
to the juſtices of Middleſex, where the maſter lives, there 
would be a failure of juſtice: for neither the chamber- 
lain, nor any other city magiſtrate, have power to com- 
pel the maſler's appearance before them. "The court af- 
firmed the order of diſcharge, and ſaid they would not 
take away the juriſdiction of the mayor's court, but only 
give a concurrent juriſdiction to the juſtices for the county, 
And it would be very inconvenient, to have apprentices 
to a freeman of London, who are bound there, and who 
live in diſtant counties, obliged to come up to the mayor's 
court to get themſelves diſcharged : And the words of the 
ſtatute are very plain; for they give the juriſdiction to the 
juſtices where the maſter dwelleth, Str. 663. 

l bo ſhall by his wiſdom and diſcretion take ſuch order and 
direction between the maſter and his apprentice as the equity of 
the caſe ſhall require} Hereupon the juſtice, if he ſees cauſe, 
may, by conſent of the maſter, diſcharge the apprentice 
from his apprenticeſhip : but this muſt not be by a verbal 
diſcharge ; for the apprentice being by deed, cannot be 
diſcharged but by deed, that is, by order under the 
hand and ſeal of the juſtice. Dalt, c. 58. 6 Med. 182. 

If for want of good conformity in the maſter.) If the maſter 
is diflatisfied, he may have the matter transferred to the ſeſ- 
ſions: but here is not the like option given to the apprentice; 
and the reaſon ſeems to be, del the apprentice being 
moſt commonly an infant, the law preſumes that the 
juſtice is more capable of judging what is for the infant's 
benefit. 1 

On his appearance] E. 13 W. Ditten's caſe. It was moved 
to quaſh »n order made for the diſcharge of an apprentice. 
The queſtion aroſe upon the clauſe of the ſtatute which 
directs, that upon appearance of the maſter, the apprentice 
may be diſcharged by four juſtices, "after one juſtice out 
of ſeſſions hath endeavoured to compoſe the matter in dif- 
ſerence. And in this caſe it was objected that Ditton the 
maſter was bound over to appear, and did not; and the 
juſtices have but a limited juriſdiction, and it is expreſsly 
directed by the act, that the diſcharge is to be made on 
the appearance of the maſter ; beſides, there is another re- 
medy, to proceed on the recognizance which is Ne by 
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by not appearing. By the court: The act muſt have a 
reaſonable conſtruction, ſo as not to permit the maſter 
to take advantage of his own obſtinacy ; and it would be 
very hard, that ſuppoſing the maſter is profligate, and 
runs away, the apprentice ſhall never be diſcharged. 
2 Salk, | 


490. 
H. 5 6.x. and Gill. An order of ſeſſions for diſchatg- 


ing an apprentice was quaſhed, becauſe it did not ſet 
forth, that the maſter was ſummoned or did appear. 


Str. 143- | 

8 alſo, E. 8 C. 2. X. and Eaſman. The order was 
quaſhed, becauſe it did not appear that the maſter was 
preſent or ſummoned, which it is plain the act intended 
be ſhould be. Str. 1013. 

 Inrolled by the cerk of the peace] T. 4 6. X. and inha- 
birants of Hales Owen, The order of diſcharge was 
not inrolled ; and by the court for that reaſon held ill. 


Str. 99. 

Sha be a ſ»fficient diſcharge for the apprentice again/! his 
maler] But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage ; ſo alſo they may diſcharge 
the maſter from the apprentice for evil and diſorderly be- 

| haviour, Read. Appr. | 

Diſcharge) T. 13 M. K. and Johnſon. Exception was 
taken to an order of diſcharge, that the juſtices had or- 
dered money to be returned: But by the court, the order 
is good, And Halt Ch. J. ſaid he never doubted of that 
matter, for it is a power conſequential upon their jutiſ- 
dition to diſcharge. 1 Salk. 68. 

But in the caſe of K. and Yandeleer, M. 46. The juſ- 
tices at the ſeſſions did order an apprentice to be diſcharg- 
ed, and that the maſter having received 51. with him, 
ſhould refund 31. as a further proviſion for him. This 
was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority to 
order any money to he returned, By the court; it is very 
bard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he is 
diſcharged : It will be an encouragement to maſters. to 
treat their apprentices ill; but the ſtatute being ſilent, 
the order muſt be quaſhed. Str. 69. 

Nevertheleſs, this doctrine of refunding ſeemeth now 
to be eſtabliſhed, is founded. on great reaſon, tho' not 
*<xpreſsly mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions ; when the 
end of the apprenticeſhip cannot be attained with one per- 
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ſon, it is but juſtice the maſter ſhould return part of the 
money he has received with his apprentice, to place 
him out with a new maſter, 2 Bac. Abr. Maſter. and Ser- 
vant. , 
And in the caſe of X. and Amies, T. 7 G. 2. it was held, 
that an order of the maſter to. return money is god, tho 
it is not averred that he had any with the apprentice ;. for 
the order being to return money is a neceſſary proof of the 
receipt of it; and the juſtices in their orders are not obliged 
to ſet forth all the n= they take in their proceedings, 
there being nothing in the ad which mekes it neceſſary; 
and there is a known and eſtabliſhed diſtinction between 
orders and convictions. 1d, 
la the chancery. Fan, 22, 1745. Ex patte Sandly, 
The petitioner, on the tenth of Jan. 1744, was put ap- 
prentice to Ward, a bookſeller at York, and the ſum of 
801. was given with him as an apprentice for 7 years, 
In July following, a commiſſion of bankruptcy was taken 
6ut againſt Ward; and being declared a bankrupt, aſ- 
ltignees were choſen, who ſell off the bankrupt's effects, 
and he is now the ſuperviſor of the preſs to the purchaſer, 
and becomes incapable of performing his part of the con- 
tract, nor is the petitioner able to raiſe any money to put 
him out an apprentice. to another maſter, and the com- 
miſhon being a recent one, probably no dividend may be. 
made in a year, or a year and a half; ſo that all this time 
will be loſt to the petitioner, Upon theſe circumſtances, 
the petitioner prayed, that on deduQting 101. out of the 
801. for his board with the bankrupt during the fix months 
be lived with him, the aſſignees ſhould be ordered to pay 
bim the ſum of 701. out of the effects of the bankrupt. 
already come to their hands, and not oblige him. to prove 
it as a debt under the commiſſion, The lord chancellor. 
Hardwicke was at firſt doubtful, and ſeemed inclined to 
grant the petition, but on ordering ſearch to be made for 
precedents, and ſeveral being produced wherein it was di- 
rected that apprentices ſhould come in as creditors only, 
after deducting for the time they lived with, the bankrupt, 
upon the remaining ſum z it was ordered according]y in 
this caſe, and that the petitioner ſhould be admitted a cre- 
ditor for 70 l. only. 1 Athyns. 149. | 

Shall, cauſe due correftion and puniſhment te be adminiſired] . 
This being left indefinite, it ſeemeth moſt appoſue, that 
the juſtices commit the apprentice to the houſe of correction 
for a time to be kept to hard labour, or otherwiſe cot tected 
as the nature of the offence may requite. 


By 
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By the 20 C. 2. . 19. On cmplaint (G) unto tus j. njinrences be- 
tices, by any pariſh apprentice, or other apprentice upon whoſe ween the ma- 


binding out*no larger a ſum than 5 l. was paid cancerning any 
mijuſage, r:fuſal of neceſſary proviſion, cruelty; or -ather ill 


ter and appren- 
tice by 20Geo. . 
c. 19. & 32 Geo. 


treatment, they may ſumm m (H) the maſter or miſtreſs, to ap- 3 c. 57. & 33 
pear before them at a reaſonable time to be named in ſuch ſum- G 3. e. 58. 


ens; and on pr o upon oath of the truth of the ſaid complaint 
{ whether the 'maſler or miſtreſi be preſent or not, if ſervice of 
the ſummons be alſo upon cath proved) the ſaid juſtices may di/- 
charge (I) the apprentice by warrant or certificate under their 
hands and ſeals, for which warrant or certificate no fee ſhall 
be paid, ſ. 3. | 

And by 32 G. 3. c. 57. Where any pariſh apprentice 
ſhall be fo diſcharged, ſuch two juſtices may order ſuch 
maſter to deliver up to ſuch apprentice his cloaths ; and 
alſo to pay to the churchwardens or overſeers of the place 
to which ſuch apprentice. ſhall belong, any ſum not ex- 
ceeding 10 l. to be applied by them, under the order of 
ſuch juſtices, for the again binding out ſuch apprentice, 
or otherwiſe for his benefit, as to ſuch juſtices ſhall ſeem 
meet; and alſo to pay any ſum not Exceeding 5 J. in caſe 
ſuch maſter ſhall refuſe' to deliver up ſuch cloachs, and 
on his refuſal to pay the ſum fo ordered, or any part 
thereof, ſuch Juſtices may levy the ſame by diſtreſs, toge- 
ther with the reaſonable expences of ſuch diſtreſs, And 
ſuch juſtices may, if they think fit, compel ſuch thurch- 
wardens and overſeers, or one of them, to enter into 
recognizance for the effectual proſecution, by indiAment 
of ſuch maſter, for ſuch ill treatment of any ſuch ap- 
prentice ſo diſcharged as aforeſaid; . may alſo order 
that the-expences of ſuch proſecution {hall be paid or te- 
imburſed to ſuch perſon entering into ſuch recognizance 
as aforeſaid,” one moiety thereof out of the poor rates of 
the pariſh or place to which ſuch apprentice ſhall belong, 
and the other mo#ety out of the county rate in which ſuch 
place ſhall lie. And in caſe the churchwardens and over- 
ſeers ſhall refuſe to pay ſuch their moiety as aforeſaid, ſuch 


| Juſtices may levy the ſame by diſtreſs on the goods and 


chattels of ſuch churchwardens and overſeer 


or any of 
them, together with the reaſonable” charges 


ſuch di- 


treſs, 7 11. | | 
And by 33 G.3.c. 55. Two juſtices at any ſpecial or 
Petty ſeſſions, upon complaint upon oath by or on the be- 
half of any pariſh apprentice or other apprentice upon 
whoſe binding out not more than rol. was paid, of any 
ill uſage by his maſter, (ſuch maſter having been duly 
| H 3 ſummoned 
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| ſummoned to appear and anſwer ſuch charge) may impaſe, 
upon conviction, any reaſanable fine not exceeding 40s. 
upon ſuch maſter, as a puniſhment far ſuch ill uſage; and 
if not paid, may by their warrant levy the ſame by diſtreſs 
and ſale of the goods of ſuch offender, rendering to him 
the overplus (if any) after deduQing ſuch. fine and the 
charges of ſuch diſtreſs and fale ; to be applied at the diſ- 
cretion of ſuch juſtices, either to the uſe of the poor, or 
for the uſe and benefit of ſuch apprentice, towards recom- 
pence. for the injury. he may bave ſuſtained by reaſon of 
ſuch ill uſage; and for want of ſuch diſtreſs, ſuch of. 
fender may be committed to the houſe of correQtion for 
any time not exceeding ten days. / 1. 
| Perſons aggrieved may appeal to the next ſeſſions, upon 
giving ten days notice thereof. 74, | 

And no perſon acting under any ſuch warragt, ſhall be 
deemed a treſpaſſer ab initio by reaſon of any irregularity 
in ſuch warrant or proceedings thereupon, , / 2. 

And two juflices on complaint ¶ K) on oath by any maſtir 
or miſtreſs, againſt any ſuch apprentice, concerning any miſde- 
meanor, miſcarriage, or ill behaviour, may hear and determine 
(L) the ſame, and puniſh the offender, by commitment (M) to 
the houſe of correction, there to remain and be cor rected, and 
held to bard labour for a reaſonable time, not exceeding one 
calendar month, or otherwiſe by diſcharging (N) ſuch apprentice, 
20 G. 2. c. 19. 7 4. | 

And in all caſes-where any pariſh apprentice ſhall be 
diſcharged for miſbehaviour as aforeſaid, ſuch two juſtices 
may commit ſuch offender to the houſe of correction, to 
be corrected and kept to hard labour, for any time not 
exceeding 3 calendar months. 32 G. 3. c. 57. / 13. 

Perſons aggrieved by any determination, order or war- 

rant of ſuch juſtices (except any order of commitment) 
may appeal to the next ſeſſions, who may award coſts to 
either party not exceeding 40s. to be levied by diſtreſs and 
ſale. 20G. 2. c. 19. / 5+ | 

And no certiorari ſhall iſſue to remove any the ſaid pro- 
ceedings, / 6. 2 ; | 

And by 32 G. 3. c. 57. Perſons aggrieved by any 
thing don or omitted by any churchwardens or overſeers, 
or juſtices, or any other perſon by virtue of this act, (be- 
ſides ſuch matters or things for which an appeal is herein- 

. before ſpecially, given,) may. appeal to the next ſeſſions, 
where the ſame ſhall be heard and finally determined; aud 
ſuch court may award reaſonable coſts to either party. 
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Tf any apprentice in huſbandry, or in any art or oc- Apprentice flees 
cupation aforeſaid, ſhall flee into any other ſhire, the juſ- ing iato a other 


tices, mayors, or other head officers being juſtices, may 
iſſue writs of capias to the ſberiffs of the counties or other 
head officers of the places whither he ſhall ſo flee, to take 
his body, returnable before them at what time ſhall pleaſe 
them; ſo that if he come by ſuch proceſs he may be put 
ia priſon, till he find ſufficient ſutety well and boneſtly 19 
ſerve his maſter, .5 El. c. 4. / 47. 

And by the 24 G. 2. c. 55. [f a juſtice ſhall iſſue a 
warrant againſt ſuch perſon, and he ſhall eſcape into an- 
other ſhire; the conſtable or other perfon, on having the 
warrant indorſed by a juſtice in ſuch other ſhire, may ar- 
reſt him there, and carry him before a juſtice in ſuch other 
ſhire, if the offence is bailable, to find bail, or elſe ſhall 


carry him back before a juſtice in the ſhire from wheace 


the warrant did firſt iſſue. 
Feb. 3, 1747. Hill and Allen. In chancery. The 


bill was by an apprentice, who againſt bis maſter's con- 


ſent quitted his ſervice of a ſhipwright, before his time ter is entitled to 


was out, and went on board a privateer, which took a 
very conſiderable prize, whoſe ſhare thereof, being 12001. 
the maſter claimed. By L. Hardwicke: In general, the 
maſter is intitled to all that the appreatice ſhall earn; 
conſequently, if he runs away, and goes to a different 
buſineſs, the maſter is intitled at law to all his earnings, 
And in this caſe, bis lordſhip ſaid, there was notbing in 
equity to relieve. Byt he ſaid he. would ſend the caſe to 
be tried at law, unleſs they would agree to compound 
the matter, which he recommended to them, and thought, 
as the boy's ſhare of the prize was ſo very large, the ba- 


103 


ſalre. 


Apprentice levve 
ing his maſter's 


ſervice, the maſ- 
his earnings. 


lance ought to be in his favour. And the maſter agreed 


_ 


to accept 450 l. Yezey, 83. X 
By the 603 c. 25. If any apprentice ſhall abſent 
himſelf from bis maſter's ſervice, before the term of his ap- 
ptenticeſhip ſhall be expired; he ſhall, at any time there- 
after, whenever he ſball be found (fo it be within 7 years 
after the expiration of his term), be compelled to ſerve bis 
ſaid maſter, for ſo long time as he ſhall have abſented him- 
felf; unleſs he ſhall make ſatisfaction to his maſter for the 
loſs he ſhall bave ſuſtained by ſuch abſence: And if be ſhall 
refuſe ſo to ſerve, or to make ſatisfation, the maſter may 
complain u oath to one juſtice where he ſhall reſide ; 
who ſhall iſſue his warrant for apprehending ſuch appren- 
tice, And ſuch juſtice, on hearing the complaint, may 
determine what * be made to ſuch ** 
| + y 


Apprentice to 
ſerve beyond bis 
term, for the 
time that he ab- 
ſented, 
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Appꝛentices. 
by the apprentice. And if the ſaid apprentice ſhall not 
give ſecurity to make ſatisfaction according to ſuch deter. 


"mination ; ſuch juſtice may commit him to the houſe of 


correction for any time not exceeding three monchs. 
Perſons aggrieved by ſuch determination, order, or 
watrant of the juſtice (except any order of commitment,) 
may appeal to the next ſeſſions, giving ſix days notice to 
the juſtice and to the parties, and entering into recogni- 
zance, within three days after ſuch notice, before a juſ- 
tice, with ſufficient ſurety to try the appeal at and to abide 
the order or judgment of, and pay ſuch coſts as ſhall be 
awarded by the juſtices at ſuch ſeſſions: Which ſaid juſ- 
tices, at their ſaid ſeſſions, on proof of ſuch notice given, 
and of entering into ſuch recognizance, ſhall hear and de- 


termine the appeal, and give ſuch relief and coſts to either 


party, as they ſhall judge reaſonable. And their deter- 
mination ſhall be final and concluſive to all parties con- 
cerned, | | 

Provided, that nothing herein ſhall extend to the ſtan- 
nerieg,in Dun or Gprnwall; or to impeach or leſſen the 


, Juriſdiction of the chambetlain of London, or of any other 


court within the ſaid city, touching apprentices ; nor to 
any apprentice, whoſe maſter ſhall have received with him 
the ſum of 101, Wied 


VIII. Apprentice ſtealing bis maſter's goods. 


By 21 H. 8. c. 7. Servants going away with their 
maſter's goods, with intent to ſteal them, ſhall be guilty of 
felony ; but not to extend to apprentices, | 
And Hale ſays, that if a man had delivered goods to bis 
ſervant to keep or carry for him, and he carrieth them 
away anime ſurandi, this was not felony ; but by the above 
ſtatute it is made felony, if of the value of 40 8. but the 
offender ſhall have his clergy. But yet if an apprentice 
doth this, or if a man deliver a bond to his ſervant to re- 
ceive money, or deliver him goods to ſell, and he accord- 
ingly ſells and receives' the money, and carries it away 
ammo furandi, this is neither felony at common law, nor 
by ſtatute.” H. H. 505. 

And by 12 Jun. H. 1. c. 7. Perſons ſtealing to the va- 
lue of 40s. being in a dwelling houfe or out- houſe thereto 
belonging, tho' ſuch houſe be not broken, and tho' no 
perſon” be therein, are excluded from the benefit of clergy. 
But this not to extend to apprentices under fifteen years of 
age, N b N f 

* But 


Appꝛentites, 


But if they be fifteen years of age, ſhall be ex- 
cluded from clergy as other perſons. * 


II. Inticing away an ban 


The inticing of an apprentice to depart from his maſter, 
is not an offence of a public nature, for which an indiQ- 
ment will lie; but the party's remedy is by an action 
on the caſe which he may well maintain. 6 Mad. 182, 
Bur, Mans. 1306. Reavely v. Mainwaring and others. 


A. Mining apprentices (O). 


The maſter aſſigning, and the apprentice himſelf con- 
ſeating, will not make him an apprentice to the aſſignee 
within the fifth of EI. But by the cuſtom of Lendon, he 
may be turned over to another. Dall. c. 58. 

And an aſſignment to the ſea ſetvice is good by act of 
parliament, as is before mentioned. FE. 

E. 3G. X. and Barnes. Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had affigned him to another, that the affign- 
ment is void, and they direct Barnes to take his apprentice 
again, But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
alligning his apprentice. The covenant to provide for 
him is well performed, if the perſom to whom he is bound 
aſſigns him to another to provide for him. Wherefore the 
order was'quaſhed. Foley, 155. Str. 48. 

For the juriſdiction of the juſtices extends no farther, 
than to compel the maſter to take care: of his apprentice z 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them, But if the aſſignee of 
the apprentice doth not provide for him, the fut maſter 
may be compelled to do it, and he nay take his remedy 
| Over SJ. C. 110. 


XI. Maſter dying. 


It hath been ſaid, that if the maſter dies, the appren- 
tice goes to the executors or adminiſtrator to be maintain- 
ed, if there are aſſets; but the executor. or adminiſtrator 
— bind him to another maſter for the remaining part of 

time. 

But in the caſe of K. and Peck, M. 10 F. Eyre J. held, 
thatan apprenticeſdip is a perſonal truſt between the maſter 

an 


105 


— — 90 — 
— >. * — 4 
—— — - - 


2 22 3 
— — XI = — 


— 2 
_ 8 2 8 — 
* = 4 * * * 
* . 0 8 — 3 — 
"IT * 4 9 5 


— -- * —_ — - 'F: 
— 2 = ow - / 
29 


2 
_ rt. b 


- hs . 
N 8 2 
— * wi os N 


2 * — — — 4 2 — — 
: 8 ; —_— 
*> 4 II wy ED FIY 0 FLY 4 "0 
edn hs 4 _— — * u + WHS . Boz 2 
8 o I= £1... F o* wa: wed q 


. + 
„ 
232 


258 
— 


Ca 
+4 2 


— 
FP r 


TO 


P 


Appꝛentites. 


nnd ſervant, and determines by ihe death of either of them; 
+, and by the death of either of them, the end and deſign of 
"the apprenticeſhip cannot be obtained, and it may be the 
executor is of another trade; he admitted covenant would 
lie againſt the executor, but in that there is no inconve- 
nijence;: becauſe the executor mav make his defence by 
pleading no aſſets, or debts of a higher nature, Holt C. J. 
.faid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the ſame trade; and 
that io other places, it would be very hard to conſtrue the 
BY death of the maſter to be a diſcharge of the covenants ; he 
ſaid, it had been held, that the covenant” for inſtruftion 
failed, but that he ſtill continues an apprentice. With the 
executor as to maintenance. 1 Saſk, 66, 

| Ei. 20G. 2. Baxter (widow and executrix) againſt Bur- 
i field. In debt on bond, conditioned for Matthias Ander- 
for's performance of the covenants in an indenture of ap- 
prenticeſhip, whereby he was bound to the plaintiff 's teſ- 
| tator, who was a mariner; the defendant. pleaded, that 
| | [Anderſon ſerved faithfully to the death of the teſtator: the 
ij plaintiff replied, that ſince the death of the teſtator, An- 
1 derſon had abſented from her ſervice: to which there was 

| | 'n demurrer. And after argument at bar, Zee Ch. J. de- 
I livered the reſolution of the court, vis. That they were 
1 | all of opinion the defendant ſhould have judgment, and 
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that the executrix could maintain no ſuch action. The 
| binding was to the man, to learn his art, and ſerve him, 
1 without any mention of executors. And as the words are 
| confined, ſo is the nature of the contract; for it is fiduciary, 
and the apprentice is bound from a perſonal: knowledge 
1 of the integrity and ability of the maſter, H. 8 Aun. 
| Horne and Blake; an award that an apprentice ſhould be 
| aſſigned, was 'held void; unleſs there was a cuſtom, or 
| the comturrence of the apprentice. And they held, it 
| | was not material, that according to Cro. Elia. 553. the 
| aſſets were liable on the maſter's covenant to maintain. 
Therefore judgment was given fot the defendant, Str. 
1266, ribs 5 b 

1 | Note, the words in Cre. Eliz. 553. are theſe: A cove- 
TH nant lies againſt an executor in every caſe, altho' he be 
not named; unleſs it be ſuch a covenant as is to be per- 
formed by the perſon of the teſtator, which they cannot 

perform. * | | 
la the court of chancery: MH. 30 C. 2. In the caſe of 
Soam againft Bowden and Poles. The maſter received with 
ide apprentice 2501, and died withia two years, the ap- 
who ff; prentice 


Appꝛentices. 
prentice 2 for that time been employed only in infe- 
rior affairs. It was decreed, after debts on ſpecialties 


6 7 
* 


paid, that the executors repay the 2501, as a debt due on 


ſimple contract: deducting after the rate of 20 l. a year, 
for the maintenance of the apprentice, during the time he 
lived with his maſter. Cha. Ca. Finch. 396. 

And by 32 C. 3. . 57. after reciting, that in the 
event of the death of the maſter of any pariſh apprentice 
during the apprenticeſhip, the agreement for ſervice on the 
part of the apprentice is at an end, but the covenant for 
maintenance on the part of the maſter ſtill continues in 
force as far as his aſſets will extend; or doubts have ariſen 
with reſpe& thereto: It is enacted, that after the iſt Fuly 
1792, in caſe of the death of the maſter of any pariſh ap- 
prentice during the apprenticeſhip, upon which binding no 
larger ſum than 51. ſhall be paid, any covenant for the 
maintenance of ſuch apprentice inſerted in the indenture, 
ſhall not be in force longer than three calendar months 
next after the death of ſuch maſter ; and that during ſuch 
three months, ſuch apprentice ſhall continue to live with 
and ſerve as an apprentice, the executors and adminiſtra» 
tors of ſuch maſter, or fuch perſon as they, or ſome or 
one of them ſhall appoint: and ſuch maſter and apprentice, 


during ſuch three months, ſhall be ſubject to all the laws in 


force for regulating maſters and pariſh apprentices.” /. 4. 
And whereas it is reaſonable that ſuch apprentice as 
aforeſaid, in caſe of his maſter's death, ſhould be obliged 
to make ſome ſatis faction by his labour to the family or 
repreſentatives of his deceaſed maſter, for the advantages 
he has received in his childhood, when his ſervice could not 


de equal to his maintenance; It is enacted, that within 


ſuch three calendar months after the death of ſuch maſter, 
two juſtices, on the application of the widow of ſuch matter, 
or by the huſband of the miſtreſs, or by any ſon or daugh- 
ter, brother. or ſiſter, or executor or adminiſtrator of tuch 
perſon deceaſed, by indorſement (P) on ſuch indenture or 
counterpart thereof, or by any other inſtrument or writing 
(Q), may order and direct that ſuch apprentice ſhall ſerve 
43 an apprentice any one of ſuch perſons ſo making appli- 
cation as aforeſaid (ſuch perſon having lived with, or been 
part of ſuch maſter's family at the time of his death) as they 
{ball think fit, during the reſidue of the term mentioned 
in ſuch indenture ; and the perſon obtaining ſuch order 
ſhall declare his acceptance of ſuch apprentice, by ſubſcrib- 
ing his name to ſuch order; and after ſuch order ſhall be 
made, the executors and adminiſtrators, and the perſonal 


alete, eſtate, and effects of the maſter ſo dying, ſhall be 


diſcharged 
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Apprentices. 
diſcharged from any covenant in; ſuch indenture ; and the 
perſon obtaining the ſame ſhall be deemed. the mifter of 
ſuch apprentice in like manner as il he had been originally 
bound to ſuch maſter; and ſuch laſt mentioned. maſter, his 
executors and adminiſtrators, ſhall be bound by the cove- 
nants contained in ſuch indenture in like manner, as if he 
had executed the counterpart thereof ; and ſuch maſter and 


apprentice ſhall be ſubject to the ſeveral penalties, proviſions, 


and regulations which ſhall then be in force for governing 
apptentices: and all juſtices ſhall have the like power and 
authority with reſpect thereto, as they ſhall then have by 
any act of parliament relating to pariſh apprentices. /. 2, 3, 
But in caſe no ſuch application ſhall be made 28 afore. 
ſaid, within three calendar months as aforeſaid; or in caſe 
ſuch two juſtices hall not think fit that ſuch apprentice- 
ſhip ſhould be continued, theo ſuch apprenticeſhip ſhall be 
determined; and the indenture, and covenants therein 


contained, ſhall be at an end, in like manner as they would 


have been at the expiration of the term. . 4. 

Provided that nothing hetein ſhall extend to any pariſh 
apprentice, but ſuch only as ſhall be living with, and (hall 
make part of the family, or be in the adtual employment of 
ſuch original maſter, er ſome ſubſequent maſter-appointcd 
by virtue of this act, at the time of his death. /7 5. 

And. whereas delays muſt happen in bringing an action 
upon ſuch covenant for maintenance as aforeſaid ; It is 
enacted, that in caſe any ſuch original maſter, or maſter 
appointed by virtue of this act as aforeſaid, ſhall, during the 
term of any ſuch pariſh apprenticeſhip as aforeſaid, or the 
executors or adminifirators of ſuch maſter, or any of them, 


having aſſets, ſhall during three calendar months as afore- 
ſaid, refuſe or neglect to maintain and provide for any 


ſuch apprentice according to the terms of ſuch covenant; 
two juſtices, on complaint of ſuch apprentice, or of the 
churchwardens and overſeers.of ſuch place, may levy by 
diſtreſs of the perſonal eſtate or aſſets and effects of ſuch 
maſter, ſuch ſum as ſhall be neceſſary for the maintenance 
and cloathing of ſuch apprentice; and as ſhall alſo be ne- 
ceſlary to reimburſe to the churchwardens and overſeers any 
ſum that ſhall have been reaſonably expended by them for 
that purpoſe. ,. 6. LL bonn. 


XII. Apprentices ſetting up their trades. 
By the common law, no man may be prohibited to 


work in any lawful trade, or in more trades than one, 4 
his pleaſure, 1 Co. 53. | 2 


5 


| Appaentices. 
So that without an ad of partiament no man may be 
reſtrained, either. to work in any lawful trade, or to uſe 
divers miſteties or trades ;- therefore an act of patliament 
made to reſtrain aſy perſon herein, muſt be taken'ſtrily 
and not favourably as acts made in affirmance of the com- 
mon law. | | 

The reſtraining clauſe in the ſtatute of 5 El. c. 4. is 2 
follows : It ſhall not be lawful to any perſon, to ſet up, occupy, 
uſe or exerciſe," any craft, miſlery or occupation now uſed or 
occupied within the realm of England or Wales, except b 
ſhall have been brought up therein ſeven years at the leaſt as an 
apprentice by this ſlatute, nor to ſet any perſon on work therein, 
except he ſhall have been apprentice as aforeſaid, ar elſe having 
ſerved as an apprentice will become a journeyman, or bn ed by 
the year 3 on pain of 405. a month, Halfte the king, and half 
1% bim that ſhall ſus in the ſaſſiont, or other court of record ; or 
if it is in a-town corporate, then to be diſpoſed of as other fines" 
by the charter. . 31. | 


It ſhall not be lawful) This is a negative clauſe, and no 
one (hall exerciſe a trade againſt it, unleſs by virtue of 2 
cuſtom, as the widows of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not to 
be within this ſtatute, 2 Salk, 610. 


To any per ſon] But by the 15 C. 2. c. 15. Hemp workers 
of all kinds, net makers, and makers of tapeſtry hangings 
are excepted ; who may ſet up without having ſerved ſeven 
years. 

And by 3 G. 3. c. 8. All officers, mariners, and ſol- 
diers, who have been employed in his majeſty's ſervice, 

. 1nd not deſerted, may exerciſe ſuch trades as they are apt 
for, in any town'or place. | 

And'by-6 & 7 N. . 19. An apprentice diſcovering, 
two offenders guilty of coining, ſo as they be convicted, 
ſhall be deemed a freeman, and may exerciſe his trade as 
if de had ſerved out his time. .. 12 


To ſet up, occupy, uſe, or exerciſe] T. 9 G. 3. Beach and 
Turner. On an action brought for exetcifing a trade, 
without having ſetved an apprenticeſhip, it appeared 
that the defendant was only a: journeyman. And the 
queſtion was, whether the ſtatute extends to journey men, 
only to maſters ? By the court: The ſtatute was meant 
to prevent meters only from ſetting: up trades; and did not 
intend to give à penalty again both! There is great 
difference between ſetting up 2 trade and working in it: 

| A man 
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Apmientices- 
A man may work in it, by doing a very trifling part. A 
journeyman doth not exerciſe the trade upon his own ac 
count, but for his maſter. Burr. Mansf. 2449. 

And it is not material, as to the maſter, that the jour- 
neyman hath ſerved ſeven years; for if the maſter himſelf 
hath not ſerved ſeven years, he is reſtrained by the ſtatute 
to work as à trader, either by himſelf or ethers; for the 
intent of the act is, to annex the benefit of trade to ſuch 
as underwent the hardſhip of learning it, thereby to en- 
courage labour in youth: And few would undergo the 
trouble of being apprentices, if they might employ others 
to work for them. T. 3 V. Hobbs and Young, 2 Salk, 
610. ö 

If a man uſe the trade of a tallow chandler, baker, 
brewer, or' any they lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſell- 
ing any for lucre and gain, he may lawfully do it; but 
de cannot retain an apprentice therein; but he may hire 
one to be his ſervant, who is ſkilful in that trade or oc- 
cupation. 8 Co. 129. 

In like manner, a perſon brought up to the trade may 
take a partner, who hath not ſerved an apprenticeſhip to 
the trade, provided the partner ſhare only in the profits or 
loſs of the buſineſs, and do not actually exerciſe the trade. 
As in the caſe of Reynard and Choſe, MH. 30 G. 2. An 
action of debt was brought againſt Chaſe, for a penalty on 
the act, for exerciſing the trade of a brewer, without hav- 
ing ſerved an apprenticeſhip. On a ſpecial verdict, it was 
ſtated, that the defendant Chaſe and one Coxe were partners 
in the trade; that the trade was carried on, and had been 
for four years carried on, in their joint names; that Care 
did ſerve an apprenticeſhip to the trade, but Choſe never 
did; and that Coxe is a working brewer, and was paid a 
falary for his labour, which falary was always deduQted, 
and allowed to him previous to a diviſion of the profits 
and the entries at the exciſe office were in their joint 
names: but that the defendant Jabn Chaſe never exerciſed 
the trade himſelf (which was wholly managed and carried 
on by Care); but only ſhared the profits, and ſtood the 
riſques of the partnerſhip, The queſtion was, whether 
the defendant 2 Chaſe is within the act, upon this ſpe- 
cial finding ?———-By L. Mansfield Ch. J. The defendant 
is to ſhare the profits with Coxe, in moieties; and is liable 
to the debts of the partnerſhip : But it is expteſsly found, 
that during all the time charged, he never acted in or exer- 


Ciſed the trade, He was not, by the terms of his D404 
me 


Appꝛentttes. 


ment, to act in the trade, The other partner was to do 


the whole, and had a particular ſalary on that account. 
It is not found, that either Coxe, or any ſervant under him, 
was ſet to work by Chaſe; nor that Cheſe did any act what- 
ever of exerciſing the trade; he was only concerned in the 
profits. Now though this may be, to ſome purpoſes, ex- 
erciſing a trade in reſpeR of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 


the ſlatutes concerning bankrupts; yet the preſent queſtion. 


is, whether it be exerciſing a trade contrary to this act. 
In the argument of this cauſe it hath been well obſerved, 


that this is a penal law; that it is in reſtraint of natural 


right; That it. is contrary to the general right, given by the 
common law of this kingdom. To which 1 will add, that 
the policy on which the act was made, is, from experience, 


become doubtful, Bad and unſkilful workmen are rarely 


proſecuted, This act was made early in the reign of queen 
Elizabeth, Afterwards, when the great number of manu- 
facturers, who took refuge in England from the duke of 
Aiva's perſecution, had brought trade and commerce with 
them, and inlarged our notions; the reſtraint introduced 
by this law was thought unfavourable, and the judges by 
aliberal interpretation, have extended the qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter. Let us conſider whether the preſent 


The general policy of the act was to have trades carried 
on, by perſons who had ſkill in them. Now here, the 
perſonal ſkill of the defendant makes no real difference in 
the caſe, For the perſoa who is ſkilful acts every thing, 
and receives. no direction from this man: He neither did, 
nor was to interfere, T he caſe of Hobbs and Young is not 
parallel. There, the defendant, a fingle man, directed 


vants. As between maſter and ſervant, no doubt, it is 
the maſter who carries on the trade, and not the ſervant. 
But in Hobbs and Young there was no partnerſhip z nor 
(what is the diſtioguiſhing character in the preſent caſe) 
i mere-naked ſharing. of the profits, and riſquing a pro- 
portion of the laſs ; without bis acting or directing at all, 
n any manner whatſoever. In many conſiderable under- 


mers to ſhare the profits and riſque the loſs. And the 
beneral uſage and practice of mankind ought to have 


19 commerce, 


caſe de within the letter, or even the meaning of this act. 


the whole trade; was the maſter ; and directed all the ſer- 


takings, it is abſolutely neceſſary to take in perſons as part- | 


5'2\t in determinations of this ſort, affecting trade and 


. —— . 
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commerce, and the manner of carrying them on. It is 
notorious that many partnerſhips are entered into, upon 
the foundation of one partner contributing induftry and 
ſkill ; and the other, money. Many great breweries and 
other trades have been carried on, for the benefit of in- 
fants and reſiduary legatees, under the direction of the 
court of chancery: Now if the plaintiff's conſtruction 
was to hold, the whole direction and decree of the court 
of chancery was contrary to law, and to an expreſs act of 
parliament. So it is likewiſe practiſed in other great trades, 
The late Mr, Child directed his buſineſs of a banker to be 
carried on for the benefit of his children and other per- 
ſons. Many other inftances might be mentioned. It 
would introduce the utmoſt confuſton in affairs of trade 
and commerce, if this conſtruction ſhould prevail. On 
the other hand, I ſee no inconvenience. It is exactly the 
' fame thing as to trade, in every particular, whether this 
partner has or bas not ſerved an apprenticeſhip, There- 
fore I think the defendant not liable to the penalty of the 
ſttatute. The other three juſtices concurred. And judg- 
ment was given for the defendant. Burr. Mansf. 2. 

Any craft, miflery or occupation] T. 3 G. 3. French and 
Adams, An action of debt was brought upon the ſtatute 
againſt the defendant fos exercifing the trade of a carpenter, 
he not having ſerved an apprenticeſhip to that trade, It ap- 
peared, that the defendant had worked or ſerved as a ſervant 
for ſeven years in the trade of a glazier, and for ſome time 
afterwards exerciſed that trade as a maſter; that afterwards 
he exerciſed the trade of a carpenter for the ſpace of nine 

ears, and it was proved that he well underſtood that trade. 

It was objected, that the defendant being originally bred 
up to the trade of à glazier, he could not follow two 
trades both glazier and ' carpenter ; and whether he could 
or{not, was the queſtion reſerved for the conſideration of 
the court.— By the court: All the judges of England at a 

| meeting lately reſalved, that if any man as a maſter had 


| 
| exerciſed and followed any trade as a maſter without in- 
| terruption or impediment for the term of ſeven years, be 


was not liable to be ſued or proſecuted on the ftatute of 
5 El.; alſo if à man hath followed two or more different 
trades for the term of ſeven years or more, he ſhall not be 
liable to be proſecuted on this ſtatute. There is no law 
againſt one man's following ſeveral trades at this day, There 
was an ancient ſtstute, 37 Bd. 3. c. b. that artificers of 
handicraſiſmen ſhould uſe but one miſtery, and that none 
ſhould uſe-aoy miſtery, but that which de bad before thi 


— — — Am — . — A 
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time choſeo and uſed; - But this reſtraigt of trade and traf · 
fk was immediately found ptejodiaia l. to che public, and 
therefore at the next parliament» it s ehacted that all 
people ſhould: be as free as they were at ao time before} 
the, (aid ordinance. , And Cote obſerves, that acts. of 
parliament, made againlt the, freedom of trade never five 
lang, Without the leaſt doubt. a Wah may follow sf 
trades, if be hag, worked at ot followed eath trade (Evi 
years, Mr, Harriſon of Red Lien Spore ſerved zu ap 
pe-tic-ſhip, to the trade of à carpenter, but fot 26 years 
piſt he has, been-a ih, and "tho" he never Terved 3s 
an apprentice. to the trade fes wajchmaker, is the beft 
m-ker of fiche pieces in the world, and the parliament das 
wen him s large ſum 9 money. towards finding St the 
fon itude-by the help of, his watches or time mieaſutes: 
And ſhall this man be hindered from makin watches, and 
exerciſing tie trade of a,carpenter allo if he pleaſes? And 
by the Whole court in the. preſent. Cale, judgment was 
given for the defendant. _ 2 ihn 1608... 


"Now uſed} That is, on the tat of Jan. 1562, when 
that par ſtiament began; and this teſtraint ſhall not extend 
any further that the words do expteſsly ditect, and there - 
fore not to new arts and miſteries ſince invented;. 1 Nall. 
Kp. 10. % Vn, 320, 3%... 

Within the realm of England and Wales] M. 1 G. 2. 

, and Liffer. Indictment for uſing the trade of 8 dry alter, 
being a craft, miſtery, or occupation uſed in thts kingdom 
oo the 12th day of Jan, in the 5th yeat of Ela. Which 


115 


"td a * 8 = * 
i - <— = 2 - > . 5 5 7 . , - S 
_ * — 2 — — — Pane <A — bs ————_— ——— = a — - — — — — 
. . n — — 
. p . Jo — — . < — — — 2 — 7 = 
of. hh 6. PIE * * — 2 a — 2 
” 7 _ 4” 1 | 5 * FR TT » 7 ET — 4 * * . Fi. = 2 «, 
L 2 y pe , *IJZ . ? . - L 5 id A - « 
— 1 " 1 { 1 as . - - C <fS 2 * * * _ ws; ” p 
a . — : a r * — 1 Ag! * 


« 3 
A Fl 
5 2 Cf 2 


the court held to be ill; for that the words in this #ing- X19 
tm tie down the indiftment” to the kingdom of Great EE 
Britain, 28 it is at this dayz whereas it ſhould have been | 7 i 
i England og in Engond and Wales, 2 Sell C. 160, Str 7 
788. | 9h. 11 
H. 36.2. X. and Aare. It was moved to quaſh an ig 6 
indictment for exerciſing the trade of a beter, the defend- by 12 
ant not having ſerved a legal apptenticeſhip- The ex- 11 
ception was, the trade was not laid to be uſed within the \-, i 
realm of England and Watts at the iime of the #&. But 9 
the court faid, the trade Of. a bater is within the words of T 


the 28; and no sverment of the trade's deing uſed at the 
time of the act is neceſſat y, but where the trade only falls 
wii the general concluſion of the clauſe at laſt. 1 Bar- 
herd. 2 a a 

Except be ſhall have been brought up therein ſcum year?) 
E.11W. K. and Fox. e afing the trade of 
4 Vor. j. 1 | x taylor, 


os, without incurring any penalty. 


2 taylor,” not having ſerved ſeven years, was qualhed, be- 
cauſe · c i. ſaid only, not having ferved as an apprentice 
within” Zngland-or WWatery for it may be he did ſo beyond 
ſea; and if it wete any where it ſuffceth. 1 Call. 67. 


. ee E „ An. L. and Madden. By the 
tz. Upon indiEiment on, this ffatute, in evidence we 
== following the trade for ſeven years to be ſufficient, 
without any binding, this being an hard law. 2 Salt: 613. 
3 55 „ 2» X. and Marre. On an indictment for 
exetciſidg a trade, W having ſerved à legal ap- 
ptenticeſbip; the defendant: offered to give evidence of 
bis hay ing exerciled 'this trade for ſeven years, as bei 
tamount to bis haviny "ſerved" an '#pprefiticeſhip for 
at time, E= Ch, J. faid, that the cafes indeed had 
zone ſo fer, as to allow a wife's living in the ſhoh with 
ber. huſband for ſeven, yeats to be equivalent to an appren- 
ticeſhip; but he thought the preſent cale not ſtrong enough 
to come up to the meaning bf the fatute, Accordingly the 


evidence was diſallowed, 1 Barnard. 367. 


But in the caſe of Wollen and Helten, "at the aſſizes for 
Birkpbire,T. 33 G. 2. On an information againſt the de- 
fendant for exercifing the trade of à baker contrary to the 
ſtatute, it appeared in evidence that he had followed it 


twelve years, but never had been an apprentice, not 


ſerved with any perſon 4s ſuch, On a caſe reſerved, Baron 
Adams, beſore whom it was tried, conſulted the Eleven 
judges; who all joined with him in opinion, that exerci- 
ting a trade ſeven years, without any profecution with 
effect, was a ſufficient qualification. 'Black. Rep. 233. 
Mor uo ſet any perſon. on. work therein, except he ſhall have 
been apprentice as gfergaid] But by the 17 C. 3. 4 33. 
with reſpect to the counties of AH Alleen, Eſer, Surry, 
and Kent, for want of a ſufficient number of perſons who 
have ſeryed apprenticeſhips to the trade of a her, it ſhall 
be. lawful'for-any perſon exerciſing that trade within any 
of the ſaid counties, o employ fuch number of journey- 
men, ſervants, and labomers, as he ſbal have occaſion 
Or elſe having ſer uad a an opprenitte, will become a jour- 
mweyman} H 26 C. 2. X. and Moor... The defendant was 
indiQed for uſing the trade of a weaver, not baviog ſerved 
as an apprentice. feven years the evidence was, he let ved 
fix as an apprentice, and had fince as journeyman ia the 


ſame trade worked above that time; And by the court, 


the ſerying of ſeven years is ſufficient either way; and the 
defendant was found not guilty, 3 Keb. 4co. ** 
3 b 


4, An indenture of 4 paiiſh apprentiee; on. 43 


E. c. 21 folly 8. 


TH s indenturt made the =——— gdoy of i the 
year of our Lord —— —— Betten A. B. and C. D. 
churchwardens, and E. F. and G. H. overſeers of the poor of 
the pariſh of —— in the county of of tht one part, 
and A. M. of —— in the ſaid pariſh, ſhremater, of the 
otoer part, wimeſſeth, that the ſaid churchwardens and over - 
ſert of the poor, by and with the conſent of — two of 
his majeſty's Juſtices of the peace. for the. ſaid county, dwelling 
nor to {or in] the ſaid pariſh of - — one whereef is of 
the quorum, have put, plared, and bound, and by theſe. preſents. 
4 put, place, and bind A. P. a poor bey, whoſe parents N 
B. P. n C. P. are not able ta maintain him, of tbe 47 | 
pers, is be an apprentice with him the ſaid A. M. 


. and as an apprentice with him the ſaid A. M. to dwell, from 
| the date of theſe preſents, until the ſaid A. P. ſhall come to the 
"% oge of — years, [or if a female, until the ſaid A. P. 
* ſhall come to the age of —— years, er the time of ber mar- 
e riage, which ſhall firſt happen] according to the fñlatutes in juch 
it caſe made and 33 By and during all which time and 
« term, the ſaid A. P. ſpall the ſaid A. M. hi; ſaid maſter well 
n ond faithfully ſerve in all fuch lawful buſineſs as the ſaid A. P. 
n ſhall be put unto by the command of bis ſaid 72 according 
1 t the per, wit and ability of him the ſaid A. P. and be- 
th 10% and obediently in all things Hall behave himſelf towards 
bis ſaid maſter, and boneftly aid orderly towards the reft of the 
* family of the ſaid A. M. And the ſaid A. M. for bis part, 
33 ſor himſelf, his executors, end adminiſiraters, deth hereby 
55 jrmiſe and coutnant to and with the ſaid churchwardens and 
ho "er/eers of the poor, and every of them, their and every of 
wall thr executors and adminiflirators, and their and every of their 4 
255 ſucſſrs for the time being, and to and with the ſaid A. P. 


that be the ſaid A. M. Hall the ſaid A. P. in the craſt, mi- 
ep, and occupation ef a ſboemater,. which he the ſaid A. M. 
my aſeth, after the beſt manner that be can or may, teach, in» 


* Mauch, and inform, er cane te bs taught, inſlructed, and in- 
8 Jomed, as much as thereunto delongethy or in any-wiſe apper- 
ved lneh; And that the ard A. N. ſhall alſo fad and ailow 
* = the ſaid apprentice ſufficient meat, drink, apparel, waſhing, 
the 4ing, end all aber things neraful ar meet for an apprentice, 


during the term afereſaid. In toit wei whereof the Jaid parties 
— bereunts ot thei bands and ſea's,, the dey and year-firft 


Written, *\ 
12 Where 
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Apprentices. 

Where the overſcers and maſter can agree, other co. 
venams may be inſerted, according 10 fuch agreement; 
but if the maſter is to be compelled, it ſeemeth not ſafe 
to require more ſrom him by the indenture than is above 
expreſſed. 4 * red oe bs 4 


B. Form of a proviſo to be added to the covenant 
* fot maintenance. 


P ROVIDE D always, that the ſaid lafl mentioned cu- 
venant onthe part of the ſaid F. M. his executors and 
adminiſtrators, to be done and performed, Hall continue and 
bt in forte for 10 longer time than for three calendar month; 
next after the death of the ſaid F. M. in'caſe he the ſaid F., M. 
ſhall happen to die during the continuance of ſuch opprentice- 
Hip, according to the proviſions of an att paſſed in the thirty- 
ſecond year' of the reign of King George the third, -intitled, 
An act for the further regulation of pariſh apprentices, 


The aſſent of two juſtices, 

E ———— two of his. majefly's juſtices of the peace for 
" the abovementioned county of  »— dwelling near to 
the abovementioned pariſh of » and one of us of the quo- 
rum, ds hereby declare our afſent to the binding the abovenamed 
A. P. an apprentice to the abovenamed A. M. according to the 
form and gebt of the abeue written indenture. Given under 
our bands Ye —— day of, K.. 


C. Warrant to levy 101,” for not receiving a poor 
apptentice; on the ſtatute of 8 & g N. 


Weſtmorland. | ; ; 7 the conſtables - 


WW HE 7 EAS A.B., 4d C. D. churchwardens, and 
E. F, ad G. H. werſeers of the pror of the part 
of in the ſaid county, bythe aſſent of [us] —— fu 
of bis majefly's. juſtices of the peace for the ſaid county dwell 
ing near 10 [or in] the ſaid. pariſh-of ——— one bert i 
of the quorum; did endeauour to bind A. P. a poor male di- 
of the, ſaid pariſh, whaſe parents are not able to maintain - 
apprentice to. A. M. of ———— in the ſaid parifh, taylor, © 

for that intent did prepare and duly perſett one pair po” 


lures purſuant to the flatute in ſuch coſe maar. meal 
«SS « ö , 


9 þ 
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Apprentices: 117 
vided, which. ſaid pair of indentures was figned and con- | 
firmed by Cut] the jaid two juflices : Aud whereas the [aid 

A. M. 1s ut convified before us the juſtices aforeſaid, as well 

upon the oath of the ſaid A. B. tr otherwite, for that he the ( 
ſaid A. M. hath e and doth refuſe to receive and pro- 

vide for the ſaid A. P. as an apprentice, and alſo to er cute 

another part of the ſaid indentures, being du'y tend'ed to him 

by the ford thurchwardens and overſeer of the. paar, \ wherthy 

the ſaid A. M. hath forfeited the ſum of ten pounds: Theſe 

art therefore, in his ſaid majeſiys name, to require and com- 

mand ym, to mate diſtreſs of the goad and chattels of him the 

faid A. M. and if within'the ſpace of {fix} days next af er 

ſuch difireſs by you made, the ſaid ſum of 101, together with 

reaſenable tharges of taking and keeping the ſaid d fireſs, Mall 

nt be paid, that then you do ſell the ſaid goods and chaiteis: Jo 

by yeu difirained, and out of the man+y ariſing by- juch- ſals, 

pay the ſaid ſum of 101. to the-over/cers of the poor of the 

faid pariſh »f where the ſaid offence was committed, 

for the uſe of the pow of the ſaid pariſh; returning the over- 

plus upon demand unto him the ſaid A. M. the reaſonable 

charges of taking, keeping, and ſelling the ſaid difireſs being 

thereout firſt dedutied. Herein fail you nit. Giv-n under our 

bands and feats the '—— day of —— in the year ——, 


A 
n - 


4 


Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid ; it is proper, either not to make out, or not 
to execute, the warcant of diſtreſs, until after the next 
ſeſſions, 10 | | 

And it is ta be obſerved, that one precadent alone in 
this caſe is here inſerted, for brevi:y fake, as being not in 


—C I 


a matter of conſtant practice; but it is to be under 
flood, in all ſuch like caſes, that there moſt firſt bela 
complaint or information in whiiting, then à ſummns of 
the party accuſed, or warrant as the caſe may be, and 
2 hearing and determining of the cay'e, and con 108 

nd thereupon if the party ſhall be found to be guilty, Bit 

165 as the ſpecial. fat muſt be the ſame throughout all the 

ww! forms of proceedings, it is eaſy. from one t frame all 

al- the teſt. ; 4,4 } 

1 | | 

ile ' 

im, 

and 

en- 
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Appientices, 


D. Summons of the maſter for miſuling his ap- 
| prentice ; on 75 El. c. 4. wane, þ 


_. Weſtmorland, j To the conſtable . f 
777 


unto 1 — one of bis majeſty's juſlices of 'the peace 
in and for the ſaid county, by A. P. apprentice to A. M of 
w— in the jaid county, bemalt er. that the ſaid A. M. 
hath miſuſed and evil intreated him tie h, A. P. [by cru 
puniſoment, and beating him the ſa1d A. P. without ju/t cauſe, 
and by net allowing unto him ſufficient meat, drink, apparel, 
or as the caſe ſhall be] Theſe are therefore in his mejeſty'; 
name io command you t0 ſummon the ſaid A. M. to appar be. 
fore me at the houſe of — in the ſaid county, on the 
——— — at the hour of ii the afternoon 
of the ſame day, to anſtver unto the ſuid complaint; and tobe 
Further dealt with according to law, - Herein fail you nt. 
Given under my band and feal the day of, K. 


Note, à ſummons, tather than a .varrant, in all ſuch 
like caſes, between party and party, is generally moſt 
eligible; yet in this caſe it {cemeth, that a wazrant is ju- 
ſtiſtable to apprehend the maſter, and. bring him betore 
the juſtice, (eſpecially if be hall contemn the ſummons ) 
becauſe it is requiced,- that he ſhall give ſecurity to the 


| juſtice to appear at the ſe fions, if he ſhall not conform to 


the juſtice's order in the premiſes, |. 


E. Summons of the apprentice on complaint of 
| the maſter; on the 5 El. . 4. 


Weſtmorland. ] To the conſtable of —— 


WW ERE AS complaint and information hath been matt 
unio me ——— one of his majefly's juftices of the peace 
in and for the ſaid county, by A. M. of in the jaid 
county, huſbandman, that A. P. now being an apprentice to him 
the faid A. M. is negligent,' /ubborn, diſorderly, Lot as the 
caſe ſhall be] and deth not his duty to him the ſaid A.M. hit 
mefter ; Theſe art therefore to command yon to ſum men the ſaid 
A. P. to appear before me, at in the ſaid county, n 
* et ge 


Apprentices; 


the ſam dan to anſwer to the ſaid complaint, and t be further 
dealt with according to lab. Herein fail not.. Given under 
my band and feal the —— day of, Kc. 1-1 aft; "nt Ade 


o 
" 1 Innen 


F. Order of diſcharge by four juſtices at the 
ſeſſions ; on the 5 El. c. 4. . 3. 


Weſtmorland. T a general quarter ſeffions of the peace 
A 55405 at — 24 * the —. 
efor:ſaid, the —— day of —— in' the F the 
regn of our lord. Geurge the third, by (the grate: uf God uf 
Great Britain, France, ; ond Ireland, ting, defthder. off the 
{-ith, and fo forth ; Before — j»flices of dur faid ford 
the king aſſig ned ts keep the peace in the ſaid county, and al/o 
to bear and determine divers ſelonies, treſpaſſes, and other mi 
d-mean»rs in the ſaid county committed, and of the quotum, It 
is ordered as follnweth : © S's wal i 
Up:n the petition of A. P. apprentice td A. M. of 
in the ſaid county, buſbandman, ta be relieued upon certain 
negles of the ſaid maſſer in mſlrufiing bim in his trade, and 
in miſuſing and evil intreating the ſaid apprentice by cruel pu- 
nhment [ot as the caſe ſhall be]; and the jaid nia/ter baving 
likewiſe appeared upon his recognizance talen before J. P. 
eſquire, ene of the ſaid juffices, to anſwer te the complaint of 
the ſaid petitian, and having proved no'bing whereby to clear 
himſelf of the ſaid complaint; but on the contrary, the ſaid 
A. P. having given full proof of the truth of the ſaid complaint 
ts the Jatisfation of the ſaid court; Ie therefore whoſe hands 
and foals. are bereunts ſet, bring four of the fuid juſtices, 
and , the Quorum, ds hereby erder, pronounce, and declare, 
that the ſaid apprentice ſhall be, ard is hereby diſcharged and 
freed from his ſaid appr enticehood ; And this ta be a final order 
betwixt the ſaid maſler and apprentice, any thing contained in 
their indentures of apprenticeſhip, or other wiſe, to tht contrary 
notwithſtanding. Given under our hands and ſeals the day an 
y ar fit ab. vc written. bs 


6. Complaint of an apprentice to two juſtices 
A againſt his maſter; on 20'G, 2. (. Ty. 
| Weſtmorland, 7 2 info maties and complaint of A. P. 


Wy og apprentice to A. M. of in the mil | 
ſaid county, huſbandman ; exhibited þefors us two of his majeſty's . #4 1 
J. Alices of the peace. in and for the Jard cqutily, i — day 1 55 


Ihen e. | | 
T 14 Who i | 
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Apptentices, 
"Who feith; "that he" the Jaid A. P. "is" an” apprenticy 
Bind by indetire u A; M. of . "9foreſaid, buſ- 
bandman ; and that he the ſald A. M. hath miſuſed and 
ill treated him the ſaid apprentice, and particularly [as the 
caſe ſhall be. 440) wil nth; | A 8 | 


Before us,- \ 3. 1 * 
e mw E.. | 
iy _. K. P. 8 


= 


complaint ot the apprentice; on the 20 C. 2, 
r 2+ 8 


Jp EREAS information and complaint hath been 

made unte us —— 1th of bis mojeſly"s juſtices of the 
peace in and for the ſaid county, by A P. af prentice to A. M. 
9 in the ſaid. coun'y, huſoandman, that he the ſaid 
A. M. hath miſuſed and ill treated him ib. ſaid A. P. and 
particular by [ as the caſe ſhall be]: Theſe are therefore ts 14+ 


gute you to ſummon the ſaid A. M. 15 appear be/ore us at 


— in the jaid county, ——— 3 day of — 


to anſiber unte the ſaid infor mation and complaint. And be yu 


. then there lo ie tify what you ſhall have dome in the execution 
 bereaf. , Herein fail you not. Given under our bangs and jeai; 
the —— Gay of — in the year . 1 


* ' * 


I. "Diſcharge of an apprentice by two juſtices, on 


+ the maſter miſuſing him, by the 20 C. 2. . 19. 
>; Set N «4 

Wellmorland. 57 ER EAS uanlaint hath been made 

before us iws of his mujijty 

juſtices of the peace in and for the ſaid county, by A. P. ap- 


prentite te A. M. of: . in the faid county, th lor, that 


be the jatd A. M. bath miſuſed and evil dene bim the ſaid 
apprentice, and pariicula- y [as the caie (hall be]: 4rd 
 Wher as the faid A. Me. hath apprared before n in purſuance 


"of our ſummons 10 that purpoſe, but hath not cleared bine, 


of and from the. ſai d acegſution and complaint, but en the con- 


tray uba ſaid A. P. hath made ſull proef.of ibe truth thereof 
before us pon oath ; IV; therefere ty theſe preſents'do * 


5 
5 


1 N 
Appeentices. 

bi abe ſaid A. P. of and from bis apprenticeſhip to the ſaid 

A. M. any thing in the indenture of apprenticeſhip made be- 


1ixt them, or otherwiſe hrwſoever, to the contrary notwith- 
flanding: - Groen under our bands and ſeas the day 
" &e. : 4 N 


" [Or, And whereas it hath been duly proved before ut, at 
well upon the oath of A. C. conſlable of afareſaid, at 
otherwiſe, that be the ſaid A. C. did duly ſummon the ſaid 
A. M. to appear before us ot a reaſonable time in the ſaid ſum- 
mons mentioned and ſpecified ; but notwithflanding the ſame, he 
the ſaid A.M hath nat appeared before us acc ding to fuch 
ſummons : Me therefore having duly examined into the matter of 
the ſaud complaint, and the truth thereof having been fully 
proved before us upon oath, do diſcharge, &c.] 


K. C omplaint to two juſtices of the maſter againſt 
his apprentice z on the 20 C. 2. c. 19. J 4. 


Weſtmorland. E complaint and information of A. M. 
| of =——— in the ſaid county, buſband- 
man, talen ard mad: on oath befere us lo of bis ma- 


' jelty's juflices of the peace in and for the ſaid county, the —— 


day of bo ſaith, that A. P. epprentite by indenture to 
him the ſaid A.M. bath in the ſervice of his apprenticeſhip 
been guilty of ſeveral miſdemeanors, miſcarriages and ill be- 
baviour, tqwards him the ſaid A. M. and par liculariy [as the 
cale ſhall be J. | 2 
A. M. Te 


Beſote us, — 
b | . . | P. 
; P. 


L. Warrant for a diſorderly apprentice, by two 
juſtices; on the aforeſaid complaint, by the 
20 G. 2. c. 19, J 4+ 2 


Weſtmorland. To the conſtable f 


tuo of his majeſty s-juflices of the peace in and for the 
Jaid rouniy, by A. M. of. —— i the faid county, — 
man, that A. P. ap entice” te the faid A. M. hath com- 
mitted divers miſdemeangrs againſt the ui A. M. his mofter, 


| «nd particularly [as the caſe thall be]: Theſe are therefors to 


require 


* 


JJ HER'EAS: oath (hath len made before us 
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122 Appꝛentices. 
| ; require you forthwith te apprebend the ſaid A. P. and bring 
= him before us, to anſwer unte the ſaid complaint, and to be 470. 
| 11th according to law: And you are to give notice to the faid 

A: M. that be appear before ut at the fame time, to make ge 
the ſaid complaint, Given under our hands and ſeals, &c. 


M. Commitment of an apprentice to the houſe of 
Correction, on complaint of his maſter, by two 
juſtices; on the 20 C. 2. c. 19. / 4. 


T To. the conſtable of in the ſaid 

county, and to the keeper of the houſe 

Weſtmorland. of correction at in tbe ſax 
county, 


WW? EREAS complaint hath been made before us — 
| two of his majeſly's juſtices of the peace in and for tht 
faid county, upon the oath of A. M. of ——— in the ſaid 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 
bath commitled divers miſdemeanors againſt bim the ſaid A. M. 
his ma/itr, and particularly [as the caſe ſhall be]: % 
whereas upon examination thereof, and upon hearing the alle- 
 gations of both parties, having come before us for that purpoſt, 
and upon due conſideration had thereof, it manifeflly appears i. 
us that he the ſaid A. P. is guilty of the premiſſes jo charged 

_ egainft him as aforeſaid: Wa do yy hereby command you 
| the [aid conſlable, to take and convey the ſaid A. P. to the ſaid 
houſe of correct ion, and to deliver him to the ſaid keeper ther, 
together with this warront : And we do hereby command yu 

- the ſaid keeper of the ſaid houſe 4 cer reftion, 10 receive the ſaid 


A: P. into your cuſlody in the ſaid. of correction, there (0 
remain and be corrected, and held to hard labour for the ſpace 


"day, Ke. 


N. Diſcharge of an apprentice by two juſtices 
on complaint of the maſter; by 20 G. 2. . 19. 

. Weſlmorland, WH E RE AS. complaint, &c. (as in 
WK i = laſt precedent) —— ” do there- 
. fore by theſe preſents diſchorge the ſaid A, P. from bis avpr 
| 21 15 oe A, 11 any —. in any . or inden · 
nures of apprenticeſhip detwixt them, or atherwiſe, ta the cu. 
trory netiwiihſl andi. Given, &c. be 0 * 


O. Aſſgnment of an apprentice. 


70 all te whom theſe preſents Hall come: I A. M. 
— fend greeting Whereas my apprentice A. P. 
hath divers years yet to come and unexpired of his apprentice- 
fp, tg wit, whole years from the - diy of 
— now laſt paft, as by his indenture of apprentieefhip A 
me ſealed 4th appear Noto fnow ye, that I the ſaid A. M. 
for divers good cauſes and confiderations me hereunto meuimę. 
have given, granted, aſſigned, gnd ſet over, and by theſe pre- 
fents do fully and abſolutely give, grant, aſſign, and ſet over, 
wito A. S. of —, all fuch right, title, duty. term of years 
to come, ſervice and demand whathever, which 1 the feuid 
A. M. have in or to the ſaid A. P. or which 1 may or ought 
to have in him by force and virtue of the ſaid indenture ap- 
prenticeſhip. And moreever, I the ſaid A. M. do by thee pre- 
ſes covenant, promiſe, and agres to and with the ſaid A. S. 
bis executors and adminiſtrators, that natwithflanding any thirg 
by me the ſaid A. M. to be done to the contrary, the ſaid A. P. 
Hall, during #he ſaid term of — years, well and tr uly ſerve 
the ſaid A. 8 as bis maſter, and his commandments lauful and 
honeft ſhall de, and frem his ſervice ſhall nat abſent himſelf du- 
ring the ſaid term, Provided, that the faid A. S. ſhall well 
intreat and uſe bim the ſuid A. P. and bim the ſaid A. P. in 
the craft, miſtery, and occupation of a — which be the ſaid 
A. S. now uſeth, after the bel manner that be can er may, 
ſhall teach, inflruci, and inform, or cauſe to be taught, in- 
Sirufted, and informed, as much as thereunto belongeth, ar in 
ary wiſe appertaineth, and ſhall olſo during the ſame les m find 
and allow unte the ſaid A. P. ſufficient meat, drink, apparel, 
waſhing, lodging, and ail ather things necdful or meat for an 
opprentice. In witneſi, &c. 
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P. Form of the order of two juſtices, directing 
a pariſh apprentice to continue with the widow 
(or as the caſe may be) of his deceaſed maſter. 


County of 1-FFFHERE AS F. M. within nomed, 
Weſtmorland, late of the parifh of Orton, in the ſaid 
coty, died on the (ay of being within three calendar 
months now laſt pft, we two of his maje/ty's juftices of the 
peace for the county aforeſaid, whoſe names are hereunto ſub- 
ſeribed, on the application and at t requeft of A. M. widew 
(or as the caſe may be) of the /aid F. M. living with and 
Kring part of the family of the jaid F. MI. at the ay 


124 Appꝛentites. 
dcath, do hereby order and direct, that A. P. the apprentice 
within named, who was in the ſervice and actual employ. 
ment of the faid F. M. at the time of bis death, Hall ſerve the 
faid A. M. as ſuch apprentice, for the reſidus of the term of 
uch apprenticeſhip within mentioned, accurding to the proui- 
ions of an att paſſed in the thirty-ſecond year of the reign if 
king George the third, titled, An act for the further re- 
gulation of pariſh. apprentices. Fitneſs our hands this 

day of —m—, 
J. the abovenamed A. M. do hereby declare, that the about 
erder is made at my requeſl, and that I do accept the ſaid 
A. P. as my 4a pren'ices according to the terms and cove- 
nants contained in the ſaid indenture, and according to the 
proviſions of the ſaid act. Witneſs my hand the day and year 
abo ve wr itten. 1 : 


Q. Form of the like order by a ſeparate inſtru- 
| , Ment. 


County of HERE AS it appears unto us tus 
Weſtmorland + of bis majeſiy's juſtices of the peace for 
the ſaid county, that A. P. was bound an apprentice. by the 

| churchwardens and ovcrſeers of the poor of the pariſh of Orton 

\ 4 F. M. late of the ſaid" pariſh of Orton, and that the ſaid 

: F. M. died on the day of „ being within three 
calendar months now laf! pa: Noto we the ſoid two ju- 
tices, an the application, ana at the requft, &c. [then io 
the end as before, mutatis mutandis. ] 

[ 


R. Form of the aſſignment -of ſuch a pariſh ap- 


prentice, with the conſent of two juſtices, by 
- indorſcment on the indenture or counterpart. 


County of BE it remcmbered, that the within named 
' Weftmorlznd, F. M. by and uith the conſent and 
npprobaiion of J. P. and K. P. 1wy of | bis maj-/ly's juftic'1 
of the peace for the ſaid county, whoſe names are ju/crived i 
the cinſent h. reunder 1ritten, dith hereby | aſſign A. P. the 
approntice within named, unto N. M. to ſerve him during (tt 
reſidue of the term within mentioned; and that he the cid 
N. M. doth heriby agree. to accept and take the ſaid A. P. 
Gs an apprentice for the reſidue of the ſaid term, and dah 
hereby acknowledge bimſelß, his. executors and adminfirato's, 

' 19. be buund by the agreements and evenants within mentioned 
on the pert ꝙ the ſaid. F. M. te be dine and performed, 2 
| cer din 
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tording to the trus intent and meaning thereof, and purſuant 
to the proviſions of an at paſſod in the thirty-ſecond year of ibe 
reign of George the. third, intitled, An act for the further 
regulation of pariſh apprentices, Ia witneſs whereof we the 
ſaid F. M. and N. M. have | hereunto ſet our  hanas, | this 
—— toy , —. / 

We, two of his 'majeſty's juſtices of the peace above men- 
tioned, do conſent thereto, - Witneſs our hands, this ——— 


day 0 
£ J. P. 
. H. 
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S, Form of the like aſſignment by a ſeparate 
| inſtrument. 


County of 1 HERE AS it appears unto us J. P. 
Weſtmorland, and K. P. iwo of his majefly's juſtices 
of the peace for the ſaid county, whoſe names are ſubſcribed to the 
conſent here under written, that A. P. was bound an appren- 
tice by the churchwardens and overſeers of the poor of the pa- 
ri of Orton to F. M. of the ſame pariſh of Orton, by in- 
denture bearing date on or about the day of 
until the ſaid A. P. ſhould attain his age of twenty-one years. 
Naw be it remembered that the ſaid F. M. by and with the 
conſent, &c. [And ſo to the end as before, mutatis mu- 
tandis, } daun 


Appꝛover. 


AN apprever (probator) is a perſon indicted of treaſon 
or felony, and in priſon for the ſame, who upon his 
arraignment, before any plea pleaded, doih confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore. prays a 
coroner, before whom he is to enter his appeal or accu- +:4$ 
ſation, againſt thoſe that ate partners in the crime cog- 1 
tained in the indictment 3 If. 129. x 
This accuſation of himſelf, and oath, makes his accu- 
ſation of another perſon. of the ſame crime, to amount to 
an indiAtment ; and if his partners are convicted, he ſhall 
have his-pardon of courſe. 3 a/. 129, 130. 
| 15 But 


1 


Appꝛover. 


But juſtices of the peate cannot take cognirance hereof, 
becauſe they have no authority by their commiſſion to 
2 a coroner. 3 fl. x30. 

nd beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom praQtifed : And in many caſes we 
have what ſeems to amount to the fame, by ſtature ; where 
pardon is affured to offenders, on diſcovering and convict- 
ing their accomplices. 


Arbitration. See Award. 
Army. See Soldiers and Militia, 
Arrack. See Exciſe, 


— * Þ — * 


Arraignment, 


W HEN an offender comes into court, or is brought 
; in by proceſs, ſometimes of capias, and ſometimes 
of habeas corpus directed to the gaoler of another priſon ; 
the firſt thing chat follows thereupon, is his arraignment. 
2 H. H. 216. 

Now arraignment is nothing elfe but the calling the 
offender to the bar of the court, to anfwer the matter 
charged upon him. 2 H. H. 216. 

And the word in Latin (lord Hale faith) is no other than 
ad rationem ponere, and in French ad reſon, or abbreviated 
a reſn; for as the ancient word diſrain or derayn imports 
in Latin diſrationare, to difprave or evince the contrary of 
any thing that is or may be affirmed, ſo arraigne is ad ra- 
tionem ponere, to call to account or anſwer. 2 H. H. 216. 
And this perhaps may be ſufficient to ſhew the me-ning 
of the word, altho* not to declare its derivation; for it 
feemeth to have flowed unto the French tongue, from it» 
common origin with the Greek ; of which we ſha! have 
little doubt, when. we conſider the verbs ayogtvar, naby- 
yogerv and alſo diayoproen, as they ate uſed in the claſhcal 
remains of that language, and compare them with the 
terms arraigne, adraigne, diſrayn, derayne, 

The priſoner on his arraignment, tho? under an indict- 
ment of the higheſt crime, muft be brought to the bar 


without irons and all manner of ſhackles and bonds, _ 
16 


_ 


Arraigument. 


there be a danger of eſcape, and then he may be brought 
with irons. 2 H. H. 219, © 

Alſo there is no neceſſity that a priſoner, at the time of 
his arraignment, hold up his band at the bar, or be com- 
manded fo to do; for this is only a ceremony for making 
known the perſon of the offender to the court; and if ke 
anſwers that he is the ſame perſons, it is all one. 2 Haw. 
308. | 


For other matters relating to this head, See 


Title Deſſions. 


Arreſt. 
T is to be underſtood of arreſts in criminal 
caſes only, and not in eivil caſes. 

The word grreft is the ſame, with very little variation, 
in the Engliſh, French, German, Belgie, and other len- 
guages of the weſtern empire, heretofore ſubject to the 
Roman power; and probably may have been derived unto 
us thro' the channels both of France and Saxony : the 
French arrefter ſignifieth to ſtop or ſtay 3 and the Saxon 
reſlan to reſt ; and both perhaps have ſprung from the 
Italian arreſlo, and that from the well known Latin verb 
Je, to ſtand. 

And, in law, an arreſt doth ſignify the reſtraint of a 
man's perſun, depriving him of his own will and liberty, 
and binding him to become obedient to the will of the 
law: And ut may be called the beginning of impriſonment. 


Lanb. 93. 
Concerning which I will ſhew, 


I, Who may or may not be arreſted, 

II. For «what cauſes of ſuſpician an arre/t may le. 
HI. By whom the arreſt ſhall be made. 
IV. The manner of an arreſt. 

V. What is to be done after the arreſt. 


I. Who 


— — — 2 — —— 
. 


—— — 
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Privilege of 
parl:ament, 


Peers and bodies 
corporates 


Perſons charged 
in Execu:ion. 


In churchyards- 


On Sundays. 


Suſpicion. 
Couſes of ſuſph- 
cion, 

Common fame, 


Circumſtznces 
of guilt, 


(Arreſt; 
1. Who may or may not be arreſted. 


Generally, a memberof parliament ſhall haye the privi- 
lege of parliament for himſelf and his ſervants to be freed 
from arreſts : but for treaſon, felony, and b;each, of the 
peace there can be no p'ivilege. 4 Il. 24, 25 

In cafes of peers and corporations, the procels is a di- 
firingas, for they cannot be arreſted. 3 Salk. 46. 

In the caſe of X. and WWoaidbam, H. 2 G. 2. upon a 
motion fot an information againſt the defendant who was 
a juſtice of the peace; it was held, that a perſon in exe- 
cution in the king's bench may be there charged criminally 
by a juſtice of the peace s warrant: but that no ſuch juſ- 
tice can take a priſoner of this court out of the cuſtody of 
the court, and ſend him to the county gaol, Str. 828. 

None ſhall arreſt prieſts or their-clerks, or other perſons 
of holy church, whilſt they attend to divine ſervice, in 
churches, churchyards, of other plates dedicated to God; 
on pain of impriſonment and ranſom at the king's will, and 
he ſhall alſo make gree to the parties arreſted. 50 El. 3. 
c. 5. 1 K. 2. c. 15. 

Alſo a warrant executed againſt any perſon whatſoever, 
on the Lord's day, is void; and the perſons ſerving the 
ſame ſhall ſuffer damages, -as if they had done the ſame 
without warrant; except in caſes of treaſon; felony, and 
breach of the peace. 29 C. 2. c. 7. . 6. 


II. For what cauſes of ſuſpicion an arreſt may be. 


By the ſtatute of 34 Ed. 3. c. 1. Power is given to the 
juſtices of the peace, to arteſt all thoſe whom they fi id by 
indictment, or by ſuſpicion, and to put them in priſon. 

The cauſes of ſuſpicion, which are generally agreed to 
juſtify the arreſt of an innocent pet ſon tor telony, are theſe 
that follow : a 

(1) The common fame of the country ; but it ſeems, 
that it ought to appear upon evidence, in an action brought 
for ſuch arreſt, that ſuch fame had ſome probable ground. 
2 Haw, 76. | 

(2) The being found in ſuch circumſtances, as induce 
a ſtrong preſumption of guilt; as coming out of a houſe 
wherein murder hath been committed, with a bloody knife 
in one's hand; or being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable ac- 


= 


count of coming honeſtly by them, 2 Haw 76. 


. g (3) The 


Afreſt. 


trays a conciouſneſs of guilt; as where a man accuſed of 
felony, on hearing that a warrant is taken out againſt him, 
doth abſcond. 2 Haw, 76. 

But the party who flies from an arreſt for a capital of- 
fence, is not thereby guilty of a capital offence, but only 
liable to forfeit his goods, when ſuch flight is found againſt 
him. 2 Haw. 122. 


(4) The being found in company with one known to Evil company 


be an offender, at the time of the offence, or generally at 


other times keeping company with perſons of ſcandalous - 


2 Haw. 76. 2 fl. 52. 


reputation, 


(5) The living an idle, vagrant, and diſorderly life, Liviog idle, 


without having any viſible means to ſupport it. 2 Haw, 
76 


For it a felony is done, and one is purſued upon hue and 
ety, that is not of ill fame, ſuſpicious, unknown, nor 
indicted; he may be attached and impriſoned by the law 
bf the land. 2 Inf. 52. 


(7) But generally, no ſich cauſe of ſuſpicion, as any where no crime 
of the abovementioned, will juſtify an arreſt, where in is committed. 


truth no ſuch crime hath been committed; unleſs it be in 
the caſe of hue and cry. 2 Haw. 76. 


(8) In the caſe of Samuel againſt Payne and others, 30 whom ater 
G. 3. The plaintiff Samuel brought an action of treſpaſs is committed. 


and falſe impriſonment againſt Payne a conſtable and two 
others, The facts were theſe.: Hall, one of the defend- 


ants, charged the plaintiff with having ſtolen ſome laces - 


from him, which he ſaid were in the plaintiff's houſe. A 
ſearch warrant was granted by a juſtice upon this charge, 
but there was no warrant to apprehend him. On the 
ſearchz the goods were not found ; however, Payne, Hall, 
and the other defendant an affitant of Payne, arreſted the 
plaintiff and carried him before a magiſtrate, who upon 
examination diſcharged bim. The cauſe was tried before 
L. Mansfield, and a verdict ſound againſt all the three de- 
_ fendants, At the trial, his lordſhip, and the counſel on 

both ſides, looked upon the rule of law to be, that if a fe- 
lony bath aQually been committed, any man, upon rea- 
ſonable probable gtounds of ſuſpicion, may juſtify appre- 
hending the ſuſpected perſon to carry bim before a magi- 
ſtrate ; but that if no telony has been committed, the ap- 
prehending of a perſon ſuſpected cannot be juſtified by any 
one. His lordſhip therefore left it to the jury to con- 
lider, whether any felony had been committed, Therule, 

Vol. I, K however, 
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3) The behaving one's ſelf in ſuch a manner as be- Flights 


(6) The being purſued by hue and cty. 2 Haw, 76. Hue and cry, 
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Arreſt. 


however, was conſidered as inconvenient and narrow, he. 
cauſe if a man charges another with felony, and requires 
an officer to take him into cuſtody, and carry him before 
a magiſtrate, it would be moſt miſchievous that the of- 
ficer ſhould be bound firſt to try, and at his peril exer- 
Ciſe his judgment on the truth of the charge. He that 
makes the charge ſhould alone be anſwerable. The officer 
doth his duty in carrying the accuſed before a magiſtrate, 
who is authorized to examine, and commit or diſcharge, 
On this ground, a motion was made for a new trial; and, 
after cauſe ſhewn, the court held, that the charge was a 
ſufficient juſtification to the conſtable and his aſſiſtant, and 
the rule for a new trial was made abſolute, Which new 
trial came on before L. Mansfie/d, at the fittings after this 
term; when a verdict was found againſt Hall, and for the 
other two defendants. Douglas 345. 

E. 23 G. 3. Ledwith v. Catchpale, This was an aQion 
of treſpaſs and falſe impriſonment tried before L. Mar 
field at Guildball, The defendant was one of the marſhal- 
men of the lord mayor of Londen. The jury found 3 
verdict for the plaintiff with 201. damages. Upon motion 
for a new trial, L. Mansfield reported the evidence to 
have been: That one Smith, who had loſt ſome linens to 
a large amount, brought one Stevens to the defendant, 
who ſaid, that one Madax had called a coach and put 
Smith's bale of goods into it at a public houſe, that the 
plaintiff put his head into the coach ; that afterwards the 
coach ſtopped at another houſe, and that the plaintiff met 
it there: That Smith ſuſpecting the plaintiff to have been 
concerned in the theft, from the circumſtance of his hav- 
ing been twice ſo ſeen at the coach, took the defendant 
on a Sunday to the plaintiff for the purpoſe of having him 
apprehended: That when they came to bim, neither 
Smith, or any other perſon charged the plaintiff with 2 
felony ; that Smith ſaid, ** I have loſt ſome cloth; but | 
« don't ſay that it was he who ſtole itz I know nothing 
& of that, but ſtolen it was.“ The defendant being aſked 
by the plaintiff what authority he had to arreſt him, pro- 
duced a hanger, and ſaid, © That was his authority ;” 
That he theo did arreſt the plaintiff, and took him to the 
Pau try Compter; from whence he was taken the next 
day before the fitting alderman and diſcharged.—Bullr ]. 
This is a queſtion of conſequence, and will require ſome 
conſideration, I think, that if we were to ſay that 3 
conſtable is juſtifiable in this caſe, we ſhould go the length 
of ſay ing, that he is to ſome purpoſes a judicial _ 

Win 


Arreſt. 


which is going further than has ever yet been adjudged, 
It would be to allow a conſtable to examine witneſſes, 
act upon their teſtimony, tho* he cannot adminiſter an 
oath, and judicially to conclude, whether there is or is 
not a reaſonable. ground of ſuſpicion, and this might be 
attended with danger. Where a poſitive charge is made, 
the party making it ig obliged to follow it up with a pro- 
ſecution, or is himſelf liable to an action. In ſuch caſe the 
conſtable is merely miniſterial, and bound to take the party 
up and carry him before a magiſtrate, The magiſtrate 
muſt then examine into the matter upon oath, which the 
conſtable cannot do,-/illes J. A felony. is committed. 
The priſoner looked into the coach where the ftolen 
goods were depoſited at the time, and afterwards met the 
coach where it ſtopt. Then called upon as the conſtable 
was to act, and under ſuch ſtrong circumſtances of ſuſ- 
picion, I think it became his duty fo to act; and that 


there ought to be a new trial. L. Mansfield. The queſ- 


tion is, whether a felony has been committed or not ? 
And then the fundamental diſtinction is, that if a felony 
has actually been committed, a private perſon may as 
well as a peace officer arreſt ; if not, the queſtion always 
turns upon this, Was the arreſt bona fide; was the act 
done fairly and in purſuit of an offender, or by deſign or 
malice and ill will? Upon a highway robbery being 
committed, an alarm ſpread and particulars circulated, and 


in the caſe of crimes ſtill more ſerious, upon notice given 


to all the ſea ports, it would be a terrible thing, if under 
probable cauſe an arreſt could not be made; and felons 
uſually are taken up on deſcriptions in advertiſements. 
Many an innocent man has and may be taken up upon 
ſuſpicion ; but the miſchief and inconvenience to the pub- 
lick in this point of view is comparatively nothing. It 
is of great conſequence to the police of the country, I 
think there ſhould be a new trial. Per L. Mansfield and 
Wills J. Rule abſolute. Cala. o 291. ä 

The new trial came on at the ſittings after this term, 
when a verdict was found for the defendant, 


111, By whom the arreſt ſhall be made. 


In criminal caſes, a perſon may be apprehended and re- 
ſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept. | 

Es: 5 
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Arreſt. 


If a juſtice ſee a felony, or other breach of the peace, 
committed in his preſence, he may in his own perſon ap- 
prehend the offender. And he may alſo, by word of mouth, 
command any one to arreſt another who ſhall be guilty of 
any felony, or actual breach of the peace, in his preſence, 
and ſuch command is a good warrant without writing, 
2 Hales Hiſt. 86. 

And all perſons, who are preſent when a felony is 
committed, or a dangerous wound given, are bound to ap- 
prehend the offender, on pain of being fined and impriſon- 
ed for their neglet. 2 Haw. 74. 

Alſo, every private perſon is bound to aſſiſt an officer 
demanding his help, for the taking of a felon, or the (up- 
prefling of an affray, 2 Haw. 75. 

Alſo by the vagrant act of 17 G. 2, Every private per- 
ſon may apprehend beggars and vagrants. 

Alſo, a watchman may arreſt a night walker, without 


any warrant from a magiſtrate, 2 IAH. 52. 


Inlike manner, a conſtable may ex officio arreſt a breaker 
of the peace in his view, and keep him in his houſe, or 
in the ſtocks, till he can bring him before a juſtice, 1, H. 
H. 587. 

Or any perſon whatſoever, if an affray be made to the 
breach. of the king's peace, may without any warrant 
from a magiſtrate, reſtrain any of the offenders, to the 
end the king's: peace may be kept; but after the affray is 
ended, they cannot be arreſted without an expreſs warrant, 
2 In/l. 52. 

So much concerning an arreſt without a warrant ; next 
follows arreſting with ſuch warrant : 

The warrant is ordinarily directed to the ſheriff ot con- 
ſtable, and they are indictable, and ſubject thereupon 10 
— 2 impriſonmenr, if they neglect or refuſe it. 1 H. 

581. | 

If it be directed to the ſherif, he may command his 
bailiff, under-ſheriff, or other (worn and known officer, 
to ſerve it, without writing any precept. But if he will 
command another man, that is no ſuch officer, to ſerve it, 
he muſt give him a written precept, otherwiſe falſe im- 
priſonment will lie, Lamb. 89. | 

But every other perſon to whom it is directed, muſt 
perſonally execute it; yet it ſeems, that any one may Jaw- 
fully affift him. 2 Haw. 86. 

If a warrant be generally directed to all conſtables, no 
one can execute it out of his own precinct; for in ſuch 
caſe it ſhall be taken reſpectively to each of them 1 


7 
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their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrict of another: but if it be directed to a 
particular conſtaple (Mr. Hzwkins ſays, to 2 particular 
conſtable by name), he may execute it any where within 
the juriſdiction of the juſtice, but is not comoellable to 
execute it out of his ow! conſtablewick. Lord Raym. 546. 
1 H. H. 581. 2 H. H. 110. 2 Haw. 86. 

The juſtice that iſſues the warrant, may ditect it to a Any perſon may 
private perſon if he pleaſeth, and it is good: but he is not tte. 
compellable to execute it, unleſs he be a proper officer, 1 H. 

H. 581. 

| Bu by the juſtices oath of office, the warrant ought not But not to be 
to be directed to the party, but to ſome indifferent perſon, direcded to the 
to execute it. | | bo 

If a warrant is directed to two or more jointly, yet any Where directed 
one of them alone may execute it, Dal. c. 159. to two jointly, 
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IV. The manner of an arreſt. 


The offizer to whom a warrant is directed and deli- To be gone 
vered, ought with all ſpeed and ſecrecy to find out the about imme- 
party, and then to execute the warrant, Dalt, c. 169. 

It is certainly an offence of a very high nature, to oppoſe oppofing the 
one who lawfully endeavours to arreſt another for treaſon execution, 
or felony: and it ſeems, that a perſon who ſo oppoſes an 
arreſt for treaſon, whereof he knows the party to have 
been guilty, is thereby guilty of the-treaſon ; and that he 
who ſo oppoſes an arreſt for felony, is an accellary to the 
felony. 2 Haw. 121. | | 

An arreſt in the night is good, both at the ſuit of the Arreting in the 
king ry of the ſudject; elſe the party may eſcape, night. 

9 Co. 66, | | 

By the 24 GC. 2.c. 55. Conſtables and others may, on Arrefting in an- 
having the warrant indorſed by a juſtice in another other county. 
—_— into which an offender ſhall have eſcaped, arreſt 
an offender in ſuch other county, and carry him before 
the jultice who indorſed the warrant, or ſome other 
Juſtice of ſuch other county, if the offence is bailable, 
to find bail; or elſe ſhall carry him back again before 
a juſtice in che county from whence the warrant did 

it iſſue, 

A private perſon cannot raiſe power to arreſt or detain Taking the 
a felon, 1 H. H. 6or. power of the 

But any juſtice, or the ſheriff, may take of the county unt. 
ny number that he ſhall think meet, to purſue, arreſt, 
and impriſon traitors, murderers, robbers, and other ſe- 
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Arreſt. 
Jons;z or ſuch as do break, or go about to break, or diſturb 
the king's peace: and every man being required, ought to 
aſſiſt and aid them, on pain of fine and impriſonment, 
Dalt. c. 1717. 

But it is not juſtifiable for a juſtice, ſheriff, or other of- 
ficer, to aſſemble the poſſe: comitatus, or raiſe a power or 
aſſembly of people, upon their own heads, without juſt 
cauſe, Id. | 

But where a juſtice, ſheriff, or other officer,- is enabled 
to take the power of the county, it ſeemeth they may 
command and ought to have the aid and attendance of 
all knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to 
travel, Id. Becauſe, by the ſtatute of Finchefter, all 
of that age are bound to have harneſs, 

But women, eccleſiaſtical perſons, and ſuch as be de- 
crepit, or diſeaſed, ſhall. not be compelled: to attend 
them. Id. * LR 

And in ſuch caſe it is referred to the diſcretion of the 
Juſtice, ſheriff, or other officer, what number they will 
have to attend on them, and how and after what manner 
they ſhall be armed or otherwiſe furniſhed, Id. 

As to the caſe of breaking open doors, in order to ap- 
prehend offenders, it is to be obferved, that the law doth 
never allow of ſuch extremities, but in cafes of neceſſity ; 
and therefore, that no one can juſtify the breaking open 
another's door to make an arreſt, unleſs he firſt ſignify to 
thoſe in the houſe the cauſe of his coming, and requeſt 
them to give him admittance, 2 Haw. 86. 

But where a perſon authoriſed to arreſt another, who 
is ſheltered in a houſe, is denied quietly to enter into it, 
in order to take him; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the following 
inſtances : | 

(1) Upon a capias grounded on an indictment for any 
crime whatſoever; or upon a capias from the chancery ot 
king's bench, to compel a man to find ſureties for the 
peace or good behaviour, 2 Hav. 86. 

(2) When one known to have committed a treaſon ot 
felony, or to have given another a dangerous wound, is 
purſued either with or without a warrant, by a conſtable 
or private perſon ; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better 
opinion at this day (Mr. Hawkins ſays) that no one can 


juſtify the breaking open doors in order to apprehend ** 


Breaking open 
doorss 


And this opinion he founds oh Cotes 4 infl. 177. and 
Hale's pleas of the crown, 91. 2 Haw. 87. 

But Lord Hale, in bis hiſtory of the pleas of the crown, 
ſays, that upon a warrant for probable cauſe of ſuſpicion 
of felony, the perſon to whom ſuch warrant is directed, 
may break open doors to take the perſon ſuſpected, if up- 
on demand he will not ſurrender himſelf, as well as if 
there had been an expreſs and poſitive charge againſt him; 
and ſo (he ſays) hath the common practice obtained, not- 
withſtanding the contrary opinion of lord Cote: for in 
{uch caſe the proceſs is for the king, and therefore a nor 
omittas is implied. 1 H. H. 580, 583. 2 H. H. 117. 

And as he may break open ſuch perſon's own houſe, fo 
much more may he break open the houſe of another to 
take him; far ſo the ſheriff may do upon a civil procels : 
But then he muſt at his peril ſee that the felon be there: 
for if the felon be not there, he is a tteſpaſſer to the ſtran- 
ger whoſe houſe it is. 2 H. H. 117. 

But it ſeems that he that arreſts as a private man barely 
upon ſuſpicion of felony, cannot juſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is, if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable. 1 H. H. 82. 

But a con/table in ſuch cafe may juſtify, and the reaſon of 
the difference is this: becauſe that in the former caſe it is 
but a thing permitted to private perſons to arreſt for ſuſpi- 
cion, and they are not puniſhable if they omit it ; and there- 
fore they cannot break open doors; but in cafe of a con- 
2 he is puniſhable if he omit it upon complaint. 2 H. 

« 92, | 

(3) Upon a warrant from a juſtice of the peace, to find 
ſureties for the peace or good behaviour. 2 Haw. 86, 
1 H. H. 582. 2 H. H. 117. 

And in general, Mr. Dalton ſays, an officer upon any 

Warrant from a juſtice either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender, 
Dalt. c. 169, 

(4) On a warrant to ſearch for ſtolen goods, the doors 
may be broke open, if the goods are there; and if they 
are not there, the conſtable ſeems indemnitied, but he that 

made the ſuggeſtion, is puniſhable. 2 H. H. 151, 

(5) Where forcible entry or detainer is found by inqui- 

fition before juſtices of the peace, or appears on their 


view. 2 Haw, 86. 
K 4 (6) On 
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(6) On a capias utlagatum, or capias pro fine. 2 Haw. $6, 

(7) On the warrant of a juſtice of the peace for the le- 
vying of a forfeiture, in execution of a judgment, or con. 
vidion for it, grounded on any ſtatute, which gives the 
whole or any par: of ſuch forfeiture to the king. 2 Haw. $6, 

(8) Where an affray is made in a bouſe, in the view or 
hearing of the conſtable, he may break open the doors t 
take them, 1 Haw. 137. 2 Haw. 87. 

(9) If there be diſorderly drinking or noiſe in a houſe, 
at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conſtable or his watch, demand- 
ing entrance, and being refuſed, may break open thie 
doors, to ſee and ſupprefs the diforder. 2 H. H. gg. 

(10) Wherever a perſon is Jawfully arreſted for any 
cauſe, and afterwards elcapes, and ſhelters himſelf in an 
houſe. 2 Haw. 87. : 

(11) But upon 2 general warrant, without expreſſing 
any felony or treaſon, or furety of the peace, the officer 
cannot break open a door. 1 H. H. 584. 

(12) Neither ought doors to be broke open to take a 
perſon, who is required to take certain oaths by virtue of 
a ſtatute, becauſe in ſuch caſe the warrant is not ground- 
ed on a precedent offence. 2 Haw. 87, 12 Co. 131. 

(13) In a civil ſuit; the officer cannot juſtity the 
breaking open an outward door or window in order to exe- 
cute proceſs. If he doth, he is a tteſpaſſer. But if he find- 
eth the outward door open, and entreth that way, or if 
the door be opened to him from within, and he entreth, 
he may break open inward doors if he findeth that neceſ- 
ſary in order to execute his proceſs. Foft, 319. 

For a man's houſe is his caſtle, for ſatety and repoſe to 
himſelf and family; but if a ſtranger, who is not of the 
family, upon a purſuit taketh refuge in the houſe of an- 
other, this rule doth not extend to him, it is not & 
caſtle, he cannot claim the benefit of ſanctuaty therein, 
Foft. 320. 

And it is always to be remembered, that this rule muſt 
be confined to the caſe of arreſt upon proceſs in civil ſuits 
only. For where a fclony hath been committed, or a dan- 
gerous wound given, or even where a miniſter of juſtice 
cometh armed with proceſs founded on a breach of the 
peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is dus to the publick-muſt 
ſuperſede every pretence of priyate inconvenience. /4. 

(14) Finally, in all theſe caſes, if an officer, to ſerve 


any warrant, enters into a houſe, the doors being * 
20 


Arreſt, 

and then the doors are locked upon him, he may break 
them open in order to regain his liberty. 2 Haw. 87. 
If there be a warrant againſt a perſon, for a treſpaſs of 
breach of the peace, and he flies and will not yield to the 
arreſt, or being taken makes his eſcape ; if the officer kills 
him it is murder. 2 H. H. 117. 
But if ſuch perſon, either upon the attempt to arreſt; or 
aſter the arreſt, aſſault the officer, to the intent to make 
his eſcape from him, and the officer ſtanding upon his guard 
kills him, this is no felony; for he is not bound to go 
back to the wall as in common caſes of /z deſendendo, for 
the law is his protection. 2 H. H. 118. 

But where a warrant iſſueth againk a perſon for felony, 
and either before arreſt, or after, he flies and defends him- 
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Killing in the 
arreſt or purſuit, 


ſelf with ſtones or weapons, ſo that the officer muſt give 


over his purſuit, or otherwiſe cannot take him without 
killing him, if de kill him it is no felony. And the ſame 
law is, for a conſtable that doth it by virtue of his office, 
or on hue and cry, 14. 

© But then there muſt be theſe cautions: 1. He muſt be 
a lawful officer; or there muſt be a lawful warrant. 2. 
The party ought to have notice of the reaſon of the pur- 
ſuit, namely, becauſe a warrant is againſt him. 3. It 
muſt be a caſe of neceſſity, and that not ſuch a neceſſity 
as in the former caſe, where an aſſault is made upon the 
officer z but this is the neceſſity, namely, that he cannot 
otherwiſe be taken, 2 H. H. 119. 

But tho” a private perſon may arreſt a felon ; and if he 
fly ſo as he cannot be taken without he be killed, it is 


excuſable in this caſe for the neceſſity; yet it is at his 


peril that the party be a felon; for if he be innocent 
of the felony, the killing (at leaſt before the arreſt) 
ſeems at leaſt manflaughter; for an innocent perſon 
is not bound to take notice of a private perſon's ſuſ- 
picion. Id. 1 

A perſon ſworn and commonly known, and acting 
within his own precin&, need not ſhew his warrant; but 
he ought to acquaint the party with the ſubſtance of it, 
2. Haw, 85, 

And an officer giveth ſufficient notice what he is, when 
he ſaith to the party, I arreſt you in the king's name; and 
ia ſuch caſe, the party at his peril ought to obey him, 
tho" he knoweth him not to be an offifer; and if he have 
no lawful warrant, the party grieved may have bis action 

A falſe imptiſonment. Dalt. c. 169, 5 
ut 
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Arreſt. 


But the learned editor of Hale's hiſtory obſerves here. 
upon, that the books referred to intend the general war- 
rant conſtituting ſuch perſon an officer, as a bailiff, or the 
like, in a civil action; tho” it may be otherwiſe in caſe of 
felony, becauſe in ſuch caſe a private perſon may arreſt a 
felon without any warrant at all. 2 H. H. 116. 

But if he acts out of his precinct, or is not ſworn and 
commonly known, he muſt ſhew his warrant if demanded, 
2 Haw, 85, 86. Otherwiſe the party may make reſiſt- 
ance, and needs not to obey it. Dalt. c. 169. 

But if the conſtable has no warrant, but doth it by 
virtue of his office, as a conſtable, it is ſufficient to notify 
that he is conſtable, or that he arreſts in the king's name. 
I H. H. 583. 

But in the caſe of a warrant of diſtreſs, iſſued by a 
juſtice of the peace, for the levy ing a pecuniary forfeiture 
or ſum of money, it is ſpecially provided by the ſtatute of 
the 27 G. 2. c. 20. that the officer executing the ſame, 
ſhall, if required, ſhew his warrant to the perſon whoſe 
2 are dittrained, and ſhall ſuffer a copy thereof to be 
taken. | 

If the conſtable come unto the party, and require him 
to go before the juſtice, this is no arreſt nor impriſonment, 
Dalt. c. 170. | 

For bare words will not make an arreſt without laying 
hold on the perſon or otherwiſe confining him. But it 
an officer comes into a room, and tells the party he arreſts 
him, and locks the door, this is an arreſt; for he is in 
cuſtody of the officer. 1 Salk. 79. 2 Haw. 129. Coſts 
in the time of L. Hardwicke, 301. 

It hath been holden, that if a conſtable, after he hath 
arreſted the party by force of a warrant, ſuffer him to go 
at large, upon his promiſe to come again and find ſute- 
ties, he cannot afterwards arreſt him by force of the ſame 
warrant: However if the party return, and put himſelf 
again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſuance 
of ſuch warrant ; but in this the law doth not ſeem to be 
clearly ſettled. 2 Haw. 81. 

But if the party arreſted do eſcape, the officer upon freſh 


ſoit may take him again and again, ſo often as he eſ- 


capeth, altho' he were out of view, or that he ſhall fly into 


another town or county. Dalt. c. 169. 
| J. What 


Arteſt, 


V. What is to be done after tht arreſt. 


When a private perſon hath arreſted a felon, or one By a private 


ſuſpected of felony, be may detain him in cuſtody till he p*ri0u» 
init himſelf of him; but with as much 


can reaſonably d 
ſpeed as'conveniently he can, he may do any of theſe three 
things : | 

(50 He may carry him to the common gaol; but that 
is now rarely done. 1 H. H. 589. 2 H. H. 77. 


(2) He may deliver him to the conſtable, who may 


either carry him to goal, or to a juſtice of the pezce. 
1 H. H. 589. 

(3) He may carry him immediately to a juſtice of the 

ace, Id. 

If the conſtable, or his watch, hath arreſted affrayers, 
or perſons drinking in an alehouſe diſorderly at an un- 
ſeaſonable time of night, he may put the perſons in the 
ſtocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho” he de- 
liver them afterwards; or till he can bring them before a 
jultice, 2 H. H. 95. 

If the arreſt is by virtue of a warrant, when the officer 


hath made the arreſt, he is forthwith to bring the party, nt. 


according to the direction of the warrant: If it be to 
bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice ; but if the warrant be to bring him 
before any juſtice of the county, then it is in the election 
of the officer, to bring bim before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 582. 
2 H. H. 112. 

But if the time be unſeaſonable, as in or near the night 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he may 
ſecure him in the ſtocks, or in an houſe, till the next day, 
or ſuch time as it may be reaſonable to bring him. 2 H. 

120. 

And when he hath brought bim to the juſtice, yet he 
is in law ſtill in his cuſtody, till the juſtice diſcharge, or 
bail, or commit him. 1. 


But it is ſaid, the conſtable is not obliged to return the Returning the 
warrant itſelf, but may keep it for his own juſtification, in n 


caſe he ſhould be queſtioned for what he had done; but 
only to return what he has done upon it, L. Raym. 1196. 


8 this ſeems to be implied in the ſtatute of the 24 Conſtable in- 
+2. c. 44. which enacteth, that no action ſhall be ihe, 


6 brought 
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By a watchman. 


By an officer by 


Arreſt. 


brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
| abode, by the party, or by his attorney, in writing, ſigned 
by — party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the ſame hath been refuſed or ne- 
glected for fix days after ſuch demand: And if, after com- 
pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned the warrant defendant, 
on producing and proving ſuch warrant at the trial, the 
jury ſhall give their verdict for the defendant. /. 6. And 
it is certain the conſtable cannot grant a peruſal pr copy of 
the warrant, unleſs he hath it in his cuſtody, | 

By an ancient ſtatute, 23 H. 6. c. 10. No ſheriff ſhall 
take for any arreſt, but 20 d. and the bailiff which maketh 
the arreſt 4d. on pain of 40 l.; half to the king, and half 
to him that will ſue in ſeſſions (or the coyrts above), and 
treble damages to the party injured, 

Upon which ſtatute perhaps may þe founded the cuſtom 
in many places, of giving 49. to the conſtable with the 
warrant, for his trouble in executing the ſame ; which in- 
deed at that time might be a reaſonable ſatisfaction; for 
4 9d, then was worth more than ten times the value of 4. 
now. Which decreaſe in the value of money, in this and 
many other caſes depending upon ancient ſtatutes, may 
{ſeem to require ſome conſideration, 


Tue rewards for arreſting or apprehending highwaymen 
and others, may be found under their reſpective ticles, 


Arſon. See Burning. 


Aſtault and Battery, 


1. Aſſault, what. . 
II. Battery, what. 


II. In what —— they may be juſtified, 
IV, How puniſhed. . 


I. Aault, what. 
ASSAU LT, aſſultus, from the French aſayler, is 


an attempt or offer, with force and violence, to do 


2 corporal hurt to another; as by ſtriking at him with of 
without 


Aſſault and Battery, 
without a weapon; or preſenting a gun at him, at ſuch 
a diſtance to which the gun will carry; or pointing a 
pitchfork at him, ſtanding within the reach of it; or by 
holding up one's fiſt at him; or by any other ſuch like act, 
done in an angry, threatning manner. 1 Haw. 133. 

And from hence it clearly follows, that one charged 
with an aſſault and battery, may be found guilty of the 
aſſault, and yet acquitted of the battery: But every bat- 
tery includes an afſault; therefore on an indiAment of 
zſſault and battery, in which the aſſault is ill laid, if the 
defendant be found guilty of the battery, it is ſufficient. 
1 Haw, 134+ 

Notwithſtanding the many ancient opinions to the con- 
trary, it ſeems agreed at this day, that no words whatſo- 
ever can amount to an aſſault. 7d, 


II. Battery, what. 


Battery (from the Saxon batte, a club, or beaten, to 
beat, from whence cometh alſo the word battle) ſeemeth 
to de, when any injury whatſoever, be it never ſo ſmall, 
is actually done to the perſon of a man, in an angry, or 
revengeful, or rude, or inſolent manner, as by ſpitting in 
his face, or any way touching him in anger, or violently 
juſtling him out of the way, and the like. 1 Haw. 134. 


II. In what caſes they may be juſtified. 


A man may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age; 
and even a wounding may be juſtified in defence of his per- 
ſon, but not of his poſſeſſions. 3 Salk. 46. 

Alſo if an officer having a lawful warrant lay hands on 
another, to arreſt him, or if a parent in a reaſonable man- 
ner chaſtiſe a child, a maſter his apprentice, a ſchool- 
maſter his ſcholar; in all theſe caſes, and ſuch like, it is 
Joftifiable. 1 Haw. 130. 

Likewiſe a perſon may juſtify an aſſault and battery of 
another, who doth menace or aſſault him, and attempt 


to beat him from his lawful watercourſe or highway. 
Pult. 42. 


Likewiſe, if a perſon comes into my houſe, and will 


not go out, I may juſtify laying bold of him, and turning 
him out, 3 Black. 120. 

And where a man in his own defence beats another who 
firſt aſſaults him, he may 'take advantage thereof, both 
vpon an indictment, and upon an action; but with this 
difference, 
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Allault and Battery, 


difference, that on an indictment he may give it in evi- 
dence upon the plea of not guilty, but on an action he 
muſt plead it ſpecially. 1 Haw. 134. 

And if a defendant prove that the plaintiff firſt lifted up 
his ſtaff, and offered to ſtrike him, it is a ſufficient aſſault 
to juſtify his ſtriking the plaintiff, and he need not ſtay 
till the ome has actually ſtruck him, Buller's Ni/t 
Prius. 18. 


; IV. How puniſhed. 


There is no doubt but that the wrong-doer is ſubject 
both to an action at the ſuit of the party, wherein he ſhall 
render damages; and alſo to an indictment at the ſuit of 
the king, wherein he ſhall be fined according to the hei- 
nouſneſs of the offence. 1 Haw. 134. 

But on an action of aſſault and battery, where the jury 
ſhall give leſs than 40 8. damages, the plaintiff ſhall — 
no more coſts than damages, unleſs the judge ſhall certify 
on the back of the record, that an actual battery (and not 
an aſſault only) was proved upon the trial, 43 Kl. c. 6. 
22 & 23 C. 2. c. 9: / 136. 

And it is an aggravation of the offence on account of 
the perſon on whom, or the place where the ſame is com- 
mitted : As where a man aſſaults or threatens another for 
ſuing him; a counſel or attorney for being employed againſt 
him; a juror for his verdict; or a gaoler or other mini- 
ſterial officer for keeping him in cuſtody and properly 
executing his duty. 4 Black, Com. 126. 

By 6 G. 2. c. 23. / 11. Aſſaulting in the ſtreet or 
highway, with intent to ſpoil people's cloaths, and ſo 
ſpoiling them, is felony and tranſportation. 

By 7 G. 2. c. 21. Aſſaulting with intent to rob, is 
alſo made felony and tranſportation. : | 

And by 9 Ann. c. 16. Aſſaulting a privy councillor in 
the execution of his office, is felony without benefit of 
clergy. | 

A private aſſault is not inquirable in the leet, not being 
a common nuiſance, as all aftrays are, 1 Haw. 135. 


Warrant for an aſſault. 


Weſtmorland, ; To the conſtable of — 
77 HE RE AVS complaint hath been made before me 


J. P. eſquire, one of his majeſly's juſtices of the peace 
in and for the ſaid county, upon the oath of A. I. of a 


Aſſault and Battery. 143 


the ſaid county, taylor, that A. O. of aforeſaid, butcher, 

did on the —— day of —— violently aſſault and beat him 

the ſaid A. I. at afcreſaid in the county aforeſaid: 

Theſe are therefore, in his ſaid majefly's name, to command 

you forthwith to apprehend the ſaid A. O. and to bring him 
\ before me to anſwer unto the ſaid complaint, and to be further 

dealt withal according to law, Given under my hand and 
fal tbe— day of, &c. 


23 


Indictment for an aſſault. 


HE jurors for our lord the king upon their oath preſent, 
that A. O. of in the ſaid county, butcher, on 
day of in the year of the reign of 
at afor:ſaid in the caunty aforeſaid, in and 
upon A. I. taylor, then and there being in the peace of God 
and.of our ſaid lord the king, with force and arms, an aſſault 
did make, and him the ſaid A. I. then and there did beat, 
wound, and evil intreat, and then and there to him ather 
enormous things did, to the great damage and hurt of him the 
faid A. I. to the evil example of all others offending in the like 
kind, and againſt the peace of our ſaid lord the king, bis crown 
and dignity. 
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Afſizes, 


„ (aſſeſſio) anciently _ in general, a ame, what, 
court where the judges or aſſeſſors heard and de- 

termined cauſes; and more particularly upon writs of 

ofſize brought before them, by ſuch as were wrongfully | 
put out of their poſſeſſion. Which writs heretofore were | 
very frequent ; but now men's poſſeſſions are more eaſily 
recovered by ejectments, and tht like, Yet ſtill the 
Judges in their circuits have a cochmiſſion of aſſiae, di- 11 
rected to themſelves and the clerk of aſſiae, to take aſſizes, 1 
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and to do right upon ſuch writs, il 
To which commiffion of afſize, four other commiſ- The circuit 8 
fions are now ſaperadded ; to wit, 23 + 
(1) A commiſſion of general gao! delivery, directed to | 7% oh 
the judges and the clerk of aſſize aſſociate; which gives 71 


them power to try every priſoner in the gaol, committed 


ſor *. offence whatſoever, but none but priſoners in the 
gaol, 


(2) A 


— 


_— 


- Alltzes. 

(2) A commiſſion of oyer and terminer, ditected to the 
judges, and many other gentlemen of the county ; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 
mitted, whether the perſons to be tried be in gaol or not 
in gaol. 

(2) A commiſſion or writ of ni privs, directed to the 
judges and clerk of aſſize, by which civil cauſes brought 
to iſſue in the courts above, are tried in the vacation by a 

jury of twelve men of the county where the cauſe of 
aQtion-ariſes z and on return of the verdict of the jury to 
the court above, the judges there give judgment. 

(4) A commiſſion of the peace in every county of theit 
Circuit, | ; q 
Sheriffs, juſti- By the precept 'for the general gaol delivery above- 
cen sad o'bers mentioned, the ſheriff is commanded to attend there in 
to attend theres perſon, with his under-ſheriff; and to give notice to all 

Faſtichs of the peace, mayors, coroners, eſcheators, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of hun- 
dreds and liberties, that they be then and there in their 
own perſons with their rolls, records, indictments, and 
other remembrances, to do thoſe things which to their 
offices in that behalf appertain to be done, 

By virtue whereof, all juſtices of the peace, mayors, 
and_others abovementioned, of that county where the 
judges have their aſſizes, are bound to be preſent; and if 
they make default, without lawfu] impediment, the judges 
may ſet a fine upon them for their neglect. Crown. Circ, 
Comp. 4. OE 

; Conſtables pre- Alſo, by ancient cuſtom (that is, by the common hw 

9 of the land) before the coming of the judges, the bigh 
conſtables iſſue their warrants to the petty conſtables, to 
make preſentments of all crimes ang offences cognizable 
at the aſſizes; to the intent (as is ſeemeth) that the judges 
thereby may have a general information and knowledge, 
how the peace hath deen kept: which preſentments being 
delivered to the high conſtables, are by them delivered 
into court, and make up part of the rolls, and other te- 
membrances abovementioned. 

Which ſaid watrants of the high conſtables perhaps 
may be beſt drawn upon the words of the commitlion of 

| oyer and terminer, which is the largeſt of all the fire 

1 commiſſions abovementioned: And then the form thereof 
1 may be thus; 
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Weſtmorland, To the conſtable of in the ſaid 
Eaſt Ward, county. 


HESE are to require you the ſaid conflable, in his ma- 

jefty's name, to make out a preſentment in writing of all 
treaſons, miſprifions of treaſons, inſurrettians, rebellions ; coun- 
terfeitings, clippings, waſings, faiſe coinings, and other fal- 
frites of the money of Great Britain, and of other lingdums and 
domimons whatſoever z and of. all the murders, felonies, man- 
auß beer, killings, burglaries, rapes of woinen, unlawful 
meetings and conveniicles, unlawful uttering of words, aſſam- 
blies, miſprifions, confederacies, ' falſe allegations, treſpaſſer, 
riots, routs, retentions, eſcapes, contempts, falſities, neghgencies, 
concealments, maintenance, oppreſſuns, champerty, deceits, and 
all other evil doings, . offences and injuries whatſoever; and 
alſa the acceſſaries of them; by whomſorver, and in what man 
ner ſoever, done, committed or perpetrated, within your con- 
flablewick, Which ſaid preſentment ſo made in writing as 
ofareſaid, and ned by you, you are to deliver to Me at 
in the ſaid county, on — the day of at the 
bour of i the forenron of the ſame day, that I may 
have the faid preſentment ready to be delivered to his ſaid © 
75 Juftices of oyer and ter miner and general gal delivery 
at the next affizes to be holden for the ſaid county, Herein 
fail you nat, as you will anfwer the contrary at your peril. 
Given under my hand, the day of ———— int the year 
of our Lord | 


John Bowneſs, High Canflable. 


Whereas the courts of afliſe, niſi prius, oyer and ter- 1 what caſes 
miner, and gaol delivery, for ſeveral counties at large, are tbe judges may 
often held in or near cities or towns that are counties of — — 
themſelves, and at the ſame time with the like courts for NE - 
the laid cities or towns; and inconveniencies frequently 
+ ariſe in tranſacting the buſineſs of the ſeveral courts, for 

that the Jodgings of the judges are ſituate either only in 

county at large or only in the county of ſuch ci 

or town; it is therefore enacted, that ee the ſaid 
courts for any county at large ſhall be held in or near any 
city or town which is alſo a county of itſelf, with the like 
or any of the like courts for the ſaid city or town, the 
lodgings of the judges ſhall be conſtrued and taken to be 
ſituate both within the county at large, and alſo within the 
county of ſuch city or town, for tranſacting the buſineſs 
of the aſſizes far fuch county at large, and for the county 
ol luch city or town, during the time that ſuch judge or 
Judges: ſhall continue therein for the execution of their 
"Deral commiſſions, 19 G. 3. c. 94+ / 70. 
Vor. I. L 
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Attachment. 


T Hs word, as a law term, we have immediately 


from the French attacher, to tye, or make fat, The 

Italian word is - attacare; the Spaniſh artacar; and the 
Saxon tæcan, to take. | 2 

It fignifieth the taking of a man's body by command - 


ment of a writ or precept; and is properly grantable in 


caſes of -contempts, againſt which for the moſt part all 
courts of record generally, but more eſpecially thoſe of 
Wiſfiminfler-ball, and above all the court of king's bench, 
may proceed in a ſummary manner, according to their 
diſcretion. 2 Haw. 141. | 

But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 


that generally the ſeſſions have not à power to award an 


attachment; but the court ſaid, they would not determine 
how it would have been, if they had committed the per- 
ſon for contempt ; but the ordinary and proper method is, 
by indictment. 2 Seff. Ca. 176. 


—_Cc 


Attainder, 


"THE difference between a mana attainted and convicted 
is, that a man is ſaid to be convicted before he hath 
judgment, as if a man be convicted by verdict or conſeſſion, 
and when he hath his judgment upon the verdict ot con- 
feſñon, then he is ſaid to be attainted. 1 If. 390. 
That is to ſay, his blood is become (attin&us) tated, 
ſtained, or corrupted : inſomuch that by the common law, 
in caſes of treaſon or felany, his children or other kindred 


cannot inherit his eſtate; nor his wife claim her dower ; 


and the ſame cannot be reſtored or ſaved, but by act of 
parliament ; and therefore in divers inftances, there is 2 
ſpecial proviſion by act of parliament that ſuch or ſuch 
an attainder ſhall. not work corruption of blood, loſs of 


dower, nor diſheriſon of heirs, 


jq—ñu— 
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Attaint. 


TTAINT is a writ that lieth, where a falfe verdict 

in a court of record, upon an iffue joined by the 
parties, is given. 1 I. 294. Which is treated of un- 
der tide Futons," -\ ot EE 


8 


1 
a > 4, =; »* 
= © 

* 
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AN attorney is one who is appointed to do any thing Who. 


in the turn, ſtead or place of another, 1 I. 51. 


No attorney r ſolicitor ſhall be capable to continue or Javice of the 
de a jultice of the peace, during ſuch: time as he (hall honee at at 


continue in the buſineſs and practice of an attorney or 
ſolicitor.— But this not to extend to any city or town be- 
ing a county: of itſelf, not to any city, town, or liberty, 
having juſtices of their on. 5 C. 2, . 18. 


as attorney, 


No under-ſheriff, ſheriff s clerk, receiver, nor ſheriff's Vader: theti. 


bailif, ſhall be attorney ia the king's courts. during the 
time that: be is in office with any ſuch ſheriff. 1 H. 5; 


c. 4. 


which have return of writs, ſhall de attorney in any plea 
within the franchiſe or ahne whereof he ſhall be of- 
ficer 4 H. 4. c. 19. 


No — bailif, nor-miniſter of. lords. of franchiſes, — 


fr anchiles 


No recuſant convict mall dich as an attorney or ſoli- Recuſane. 


citor; on pain of 1001. half to the king, and half to him 
that ſhall ſue. 3 J e. 5. /. 8. 

If any perſon, who hath been convicted of — 
perjury, or ſubornation of perjury. or common barratry, 
ſhall practiſe as an attorney or ſolicitor ; he ſhall be tranſ- 
ported for ſeven years. 12 C. c. 29. / 4. 

Na perſon ſhall at as. attorney. ar ſolicitor, unleſs 
he ſhall have been bound for five: years, 2 C. 2. . 23. 
4 * every perſon bound to ſerve as clerk to any at- 
torney ot ſolicitor, ſhall within three months cauſe an 
athdavit to be made of the actual execution of the con- 
tract j in which affidavit ſhall be ſpecified, the name of 
the attorney and ſolicitat and of the perſon. ſo bound, their 
places of abode, and the day of the date of ſuch. con- 
tract: ſuch. affidavit to be filed wühin the ſaid time, in 
2 court where the attorney or ſolicitor is inrolled. 22 

G. 2. c. 46. J. 3+ 

Bot there is — an indemvifying clauſe in ſome 
2d every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidivits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited. 

And no perſon ſo bons wall be admitted or intolled 
an attorney or ſolicitor, before ſuch affidavit ſo filed ſhall 
Frag produced and openly read in court, 22 G. 2. c. 46. 

4 
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Perſons RY 
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or other crime. 


To be bound for 
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Affids eit to be 
made thereof. 
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1 48 | Attozney, 

Attual ſervies And ſuch clerk ſhall, duting the Whole time of ſervice 

for the whole ſpeciſied in the contract, continue and be actually em- 

„m. - | ployed by ſuch sttorhey or ſolicitor or his agent; in the 
proper buſineſs of an attorney or ſolicitors "22 G. 2. 
c. 46. , 8. * 

Nele that if che maſter ſhall die or diſcontinue 
his practice, or if the contract ſhall by conſent be can- 
celled, ot ſuch clerk be carne — — of court; 
the clerk may be bound, during the reſidue of the term, 
to another maſter: ſo as affidavit be made and filed as 
aforeſaid, of the execution 'of ſuch ſecond or other con- 
tract. 9 | + 

7 42 clerk, before he ſhall: be admitted a 
or ſolicitor, ſhall cauſe an affidavit of himſelf, or of the 

attorney or ſolicitor. to whom he was bound, to be made 
and filed as aforeſaid, that he hath actually and really 
ſerved and been employed by ſuch practifing attorney or 
ſolicitor or his agent, during the ſaid whole term of five 
; years.” , 10. 4 | ; 

Swearing ant One of the judges in the courts of law, and the maſler 
eo. of the rolls, or two maſters in chancery, and a judge of 
| the other eouris of equity reſpectively ; ſhall examine any 
perſon touching his fnaeſs and capacity to be an attorney 
or ſolicitor : and if approved of, he ſhall be ſworn in open 
eodrt, and admitted and inrolled, without fee, except 1 
for #dminifiering the oath, © Which admiſſion (on a qua- 
druple 405 flamp) ſhall be ſigned, and delivered to him. 

-2 G. 2. c. 23. % 4, 5, 6. 

And the attorney's. oath hall be this: „ A. B. 45 
« fweat, that I will truly and honeflly demean myſelf in the 
«0. prattice of an attorney,” according to the beſt of my know- 
« Alge and ability; fo help me God,” |. 13. 

The folicitor's oath; I A. B. do ſwear, that I wilt 
% tr ly ond honeſtly demean in the practice of a ſolici- 
„ e, actording to the bg , » my knowledge and ability; fo 
« help m God.“ f 14. 

Penalty of If any perſon ſhall act as attorney or ſolicitor, for or 
— 8 in expectation of any gain or reward, without being ad- 
mitted and inrolled as aforefaid 3 he ſhall forfeic 50 l. and 

; be inc#pable to act for the future: The ſaid penalty to be 
recovertd in any of the courts of record at Hftminſtrr, 

or in the couties palatine reſpectively, or great ſeſſions in 

il Wales, or at the 'afizes or ſeſſions, by any perſon who 
1 ſhall ſue for the ſame within 12 months, together with 
4.1 tueble coſts ; and no proceedings thereupon ſhall be re- 


1 / 


— 
— 


* 


moved before” judgment, or ſtayed by any certiorari or 
other writ. 2 G. 2. c. 23. / 24, 25- 

And by the 7 & 8 W. c. 24. Any attorney or ſolicitor, 
ating as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons qualified for 
offices, ſhall incur'a premunire, *» | 
\ And every attorney or ſolicitor-pradtifing in any court Licence, 
holding pleas for 40 8. or upwards, ſhall take out a certifi- 
cate of his admiffion, inrolment, or regiſter, for which he 
ſhall pay a ſtamp duty, if within the bills of mortality of 
51. elſewhere * the ſame to be renewed annually ten 
days at leaſt before the end of the year, on pain of for- 
feiting 501. to be recovered in the courts at Weſtminſter. 
25 6. 3 c. 80. , 1, 7. — 

Tbe faid duties to be under the management of the 
commiſſioners of the ſtamp duties. , 2. 

By 34 C. 3. c. 14. Every perſon who ſhall become bound Stamp duty. 
to ſerve 2s 4 Tlerk in order to his admiſſion as à ſolicitor 
or attorney in any of the courts at Meflminſser, ſhall be 
charged an additional ſtamp duty of 100 l. And in any 
of the conrts "of great ſeſſion in Wales, or in the counties 
palatine of Cheffter, Lancaſfer, or Durham, or in any court 
of record in England holding pleas, where the debt or da- 
mage ſhall'amount to 40 8. and not in. any lof the ſaid 
courts at Min minſſer, a ſtamp duty of 50). + 1. And by the 
ſeveral ſtamp acts, the binding mall be upon a 7 s. ſtamp. 

And no perſon who ſhall be bound to ſerve as a clerk as Indentore to be 
aforeſaid, ſhall be admitted to be a ſolicitor or attorney in —— _ 
any of the ſaid courts, unleſs the indenture or other writ- —— * 
ing containing ſuch contract duly ſtamped according to month. 
the directions of this act, Mall be inrolled or regiſtered 
with the proper officer to be appointed for that purpoſe in 
the court wherein ſuch perſon ſhall propoſe to be aſter- 
wards admitted a ſolicitor or attorney by virtue of his ſer- 
vice under ſuch contract, together with an affidavit of the 
Une of the execution of ſuch contract by ſuch clerk ; and 
if not ſo intoſſed or regiſtered within fix months-next after 
the execution thereof, together with ſuch affidavit” of the 
time of the execution of ſuch contract, then the ſervice of 
ſuch clerk under fuch indenture or writing, ſhall be deemed 
to commence from the time of ſuch iprollment or regiſtry 
only; and not from the execution thereof. .. 2. 

And every ſoch clerk, previous to his being permitted — 
to ptactiſe, all make an affidavit of the due payment of 
the laid duty, and ſhall inſert therein the ſum paid in re- 

thereof, and alſo ſhall ſpecify the name and place of 
L 3 abode 5 
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150 Attorney. 
abode pf the perſon. with, whom ſuch contract was made, 
and the time of the execution thereof, and of inrolling or 
regilterjng the ſame ; and if he have been previouſly ad- 
mitted in ſome other court, thall alſo ſpecify the court in 
which he beg been ſo admitted, and the time; which ſhall 
. be filed with the proper officer, and ſhall be produced and 
openly read in court, before be {hall be intolled and te- 
| giſtered. . 3. * det 8 * As a oF ; 
Perſons baving Provided, that any perſon who ſhall be admitted in any 
— A of of the courts at Weſtminſter, and who ſhall have paid the 
ne faces Nw. duty of 100 l. may be admitted in any other of the before 
mentioncd courts without payment of any further duty. 


New contrafts Provided alſo, that articled clerks having paid the duty 
wk _— by ibis act impoſed, upon the event of ſuch- attorney or 
to further duty. ſolicitor to which he was bound dying, or leaving off prac 
+ tice, or of ſuch articles, being cancelled or;diſcharged, or 

on any Qtaer event before the end of the 5 years, ſhall not 

be ſudject to any further duty, for any ne contracts with 


— r br 4 L 5 — 
N rr 


other maſters. / 8. br 
5 2 No attorney or ſolicitor (ball have more than two clerks 
1 Clerks, at any one time. 2 G. 2. 4. 23. / 15. N 


Except the prothonotaries in the common pleas, and 
1 - the ſecondary in the king's bench, and the ſeveral pro- 
I thonotaries in the counties palatine, and-great ſeſſions in 
— Wales; each of whom may have three, who ſhall be 
to | bound and ſerve for ſuch time as aforeſaid, and examined, 


admitted, and inrolled, as other perſons ho bave ſerved 
"i to a (vorn atrorney. {161 - Bis 
bee a A ſworn: attorney may, on examination. as, aforeſaid, 
1 — be admitted, ſworn, and inrolled a ſolicitor, in any of the 
| Ng courts of equity, without fee or ſtamp. {.20-- 

Tm 71 In like manner, a ſworn ſolicitor may be admitted, 
1 terne. ſworn, and inrolled an attorney, in the king's bench or 
1 common pleas, 23 C. 2. c. 26. .. 18. 


| May ve admitted S0 alſo, a ſworn ſolicitor in any of the courts of equity 
[ in other courts. may, on examination as aforeſaid, be admitted, ſworn, 


x and inrolled, in any other court of equity, without fee or 
Fo : ſtamp. 2G. 2. c. 23. f 214. 
| May aft in the And any attorney or ſolicitor in any of the. courts re- 


| 5 2 ſpectively, may, with the conſent in writing of an attor- 
ney in any other court, in the name of ſuch atiorney, ſus 
| out any procels, and carry on any ſuit, in ſuch court; 
| notwithſtanding he is not ſworn and admitted to be ab 
| auorney of ſuch court. / 10. ant 


fin 


et attorney. 
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Atd an perſon, who hath been admitted an attorney May »Q in in- 
jn any of Nis majeſty's courts of record at Weſtminſter, — pies 
ſhall be capable of being admitted to practiſe as an attor- 
ney in any inferior court of record; provided he be in all 


other reſpeRts qualified according to the cuſtom of ſuch 
inferior: court. 6 G. 2. c. 29% 


No perſon ſhall act as attorney, ſolicitor, or agent, at — a9 


any general ot quarter ſeſſions of the peace, without being ſafions 
duly inrolled ; on pain of 501. to him who-ſhall fue in IN 
twelve months, with treble cofts : and if any attorney or 
ſolicitor ſhall permit him to make uſe of his name in ſuch 
ſeſſions, he fhall- forfeit 50 l. in like manner, 22 C. 2. 
6. 46. , 12. — | . . 
1 no clerk of the peace or his deputy, or any under» 
ſheriff or his deputy, ſhall act as ſolicitor, attorney, or 
agent, at any general or quarter ſeſſions of the peace of 
the county or place where he ſha}l execute his faid office 
reſpeQively, on pain of 501, in like manner. /.1 4. 
A perſon acting as attorney or ſolicitor in the county Nor in thecoun- 
court, without having been legally admitted 3 ſhall forfeit 7 . 
20 |, with cuſta, to him who hall ſue in 12 months in any 
of his majeſty's courts of record. 12G.2.c.13. . 7. 
An attorney, in reſpect of bis attendance at the court, Privilege. 
cannot be preſſed for a ſoldier. Comyns's Dig. Attorney. 
But he is not privileged from ſerving in the militia, or 
kading a ſubſtitute in his ſtead. Black. Rep. 1123. 
An attorney ſhall not be made conſtable, though there 
be a cuſtom that every inhabitant ſhall be choſen in bis 
turn, Comps ib. | 
And, in general, it is ſaid, that he ſhall not be elected 
into any other office, againſt his will; as, to the office of 
overſeer of the poor, or churchwarden, or any office with- 
in a borough, . C. f 
So he ſhall; nat be choſen collector of the lord's rent 
within -& manor; where it is copyhold; though it be part 
of his tenure, 7d. 
So he ſhall-nat be amerced for not doing his ſuit at the 
lord's court, when his attendance at Meſi minſſer is re- 
quired, . J, hy 
lo the caſe of the corporation of Norwich v. Berry, 
7. 7G. 3 it was determined, that an attorney ought to | 
have his privilege allowed from executing the office of „ 1 
ſheriff, It was obſerved, that the conteſt was not between 8 » 
the city of . Norwich. and the attorney, but between the 1 
Fity of Norwich and the court of common pleas; that the {81 
privilege of the court was the matter in queſtion, which i 
L 4 hay 1 
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has exiſled as long as the court; and the crown could not, 
˖ Man. 2109. [23380 


3 «dz * the king 4. H. 4. c. „ | 05:44 


without an original; he was, ſtruck out of the roll, and 


Name to be i- Every writ or proceſs for arceſting the body, and every 
— writs writ of execution, or ſome label annexed to ſuch writ or 
or0.he: Proe. procels, and every wartant to be made out thereupon, 


- 
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by a charter granted to à corporation, take it away, Burr. 


Ik an attorney. be denied his privilege, he may have a 
writ of privilege for his diſcharge. 2 Haw. 63. 

If any attorney be notoriquſſy found in any default, of 
record, ot atherwiſe; he ſhall. forſwear the court, and 
never after be received to make any fuic in any court of 


„And therefore, where an attorney ſued out a eapias, 


(worn, that he be not an attorney in any of the king's 
courts. Compns's Dig. Attorney. rY 

So an attorney, who gave names to the ſheriff to be te- 
turned upon a jury, was caſt over the bar. id. 

if be takes money of his client, and afterwards 
wholly. refuſes to iutetmeddle with his buſineſs; he (hall 
be ſtruck out of the toll. 1d, DI BHT! 

If he refuſe a re- delivery of writings intruſted to his pe- 
ruſal, though ſome of them coacerw himſelf principally ; 
the court, upon motion, will compel him to re-deliver 
them on payment of all due to him in the cauſe for which 
they were delivered; for if the writings were delivered for 
a ſpecial purpoſe, he ſhall not detain them for another de- 
mand. 44. N60 x3 2 

And the court, will award an attachment againſt him, 
For bad and fraudulent practice; and he ſhall pay coſts 
theteupon, ot ſhall be committed: But an attachment 
will not be granted before a day allowed to ſhew cauſe, 


No attorney or (olicitor, being a priſoner, ſhall, in bis 
own name, or in the name of any other attorney, during 
his confinement, ſue out any writ or proceſs, or com- 
mence any action; on pain that ſuch proceedings ſhall 
be void, and he ſhall be incapacitated to act as attorney or 
ſolicitor for the future; and any attorney or ſolicitor per- 
mitting or empowering him to to ſo in his name, ſhall be 
in like manner incepacitated. 12 C. 2. 6. 13. / 9. 

Provided, that ſuch perſon ſo confined may carry on ot 
tranſact any ſuit commenced before his confinement. /. 10. 


{hall be ſubſcribed or indorſed with the name of the attor- 
ney, clerk in court, or ſolicitor; and where ſuch perſon 
ſhall not be immediately employed by the plaintiff, = 

| allo 
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alſo with the name of the attorney or ſolicitor immedi- 
ately employed: And every copy of any writ to be ſerved 
on the defendant ſhall be ſubſcribed or indotſed, with the 
name of the attorney or ſolicitor immediately employed. 

C. 2. c. 21. 22. — * ; . 

g But the eig or indorſing the name of the 
attorney, clerk in court, or ſolicitor, on the warrant made 
out on the- proceſs, ſhall not vitiate the ſame; provided 
the writ be ſubſcribed or ĩindorſed: but the ſheriff making 
out ſuch warrant, and not ſubſcribing or indorſing the 
name of the , Clerk in court, or ſolicitor, who 
ſued out the ſame, ſhall forfeit 51; to be aſſeſſed upon 
him as a fine, by the court out of which the proceſs iſſued, 
half to the king, and half to the party aggrieved by ſuch 
omiſſion, 12 G. 2. c. 13. 4. a 

If any (worn attorney or ſolicitor ſhall knowingly act ARing for « 
as agent for any perion not qualified; he ſhall, ba n 
thereof to the court in a ſummary way, be ſtruck off the * 
roll and incapacitated; and ſuch unqualified perſon ſhall 
be committed to the priſon of the court, for any time not 
exceeding one year. 22G. 2. c. 40. / 11. 

If any ſworn attorney ſhall knowingly ſuffer any perſon, Suffering » per- 
not being a ſworn attorney or ſolicitor, to act in his name; — 2 
he ſhall be incapable to act as an attorney. 2 G. 2. c. 23. name. 

„17. 1 * 6 

f If any attorney or ſolicitor ſhall willingly: delay bis Suferiog wilfu) 
client's ſuit, to work his own gain; the party grieved = 
ſhall have his action for the ſame, and recover and 
treble damages; and the ſaid attorney or ſolicitor ſhall be 
diſcharged from being an attorney or ſolicitor any more. 


27 0. 
In the caſe of Red and Stewart, M. 6 G. 3. The de- | 
fendant being - a priſoner, the plaintiff's attorney bad ne- 1 
glected to charge him in cuſtody within the time limited 8 
for his diſcharge upon common bail; whereupon the plain- 
tiff brought an action againſt the attorney, and recovered | 
againſt him 15001. damages. Burr. Aang 1788. 2 
All attorneys and ſolicitors ſhall give a true bill unto To deliver a bill . 
their clients ſubſcribed with their own hands and games, 52. " mY 
before they ſhall charge cheir clients with their fees or  n_ 
charges. 3 J. c. 7. | | 28 
And if any attorney or ſolicitor ſhall demand by his bill Penalty for «| 
any other ſum of money, or allowance upon his account TE 
of any money, which be hath not laid out; the party 
grieved ſhall have his action for the ſame, and _— 
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154 Attozney. 
coſts and treble damages; and ſuch attorney or ſolicitor 
mall be diſcharged and incapacitated, I]. 
Client to h:ve a No attorney or ſolicitor ſhall ſue for recovery of his 
month to pay in. fees, until after one month from the time of delivering the 
bill ſigned. 2 C. 2. c. 23. f 33. 
Toxniion, And the client, on ſubmiflion to pay the whole ſum 
that on taxation ſhall appear due, may have the bill taxed 
by the proper officer. And if the attorney or ſolicitor, 
or the patty charged, having due notice, ſhall not attend 
| the taxation; the officer may proceed to tax the bill x 
parte : (And no 5 ſhall be commenced for the ſaid 
i fees duriog the taxation.) And on taxation and feitle- 
2 meat of the- bill, the party ſhall forchwith pay to the ſaid 
. attorney or ſolicitor, or to any perſon by him authorized 
i who ſhall be preſent at the taxation, or -atherwiſe as 
; & 3 the court ſhall direct, the whole ſum that ſhall be 


* 
* 
= 

4 

— 
„ 


? eb found due; and in default thereof, the party ſhall be lia- 
4 ble to an attachment, or to ſuch proceedings at the elec 
| tion of the attorney or ſolicitor as the party ſhall be other - 
ö wiſe liable to by law. And if it appear on the taxation, 


that the attorney or ſolicitor hath been overpaid ; he ſhall 

forthwith refund, on pain of attachment, or ſuch other 

proceedings as aforeſaid. If the bill taxed be leſs by a 

fixth part than the bill delivered ;-the attorney or ſolicitor 

| | ſhall pay the coſts of taxation: But if it ſhall not be leſs, 

pH the court ſhall in their diſcretion charge the attorney or 

|} client, according to the reaſonableneſs or unreaſonable» 

neſs of the bill. /. 23. * 

f Provided, that the ſaid act ſhall not extend to any bill 

8 of fees due from any attorney or ſolicitor, to any other 

attorney or ſolicitor or clerk in court; but they may uſe 

| ſuch remedies for the recovery thereof, as they might 

haye = before the making of the ſaid act. 12 G. 2. 

C. 13. %. 0. 5 f f $— » 95 | 

In what cafe the Is ome caſes the attorney himſelf ſhall be liable to pay 

gail be ag, cofts. As in the caſe of the King and Fielding, M. 32 

" Py” G. 2. On ſhewing cauſe why an information ſhould not 

v1 BY o v4 be granted againſt Mr. Ficlding, for a miſdemeanor in his 

1 ' office of @ juſtice of the peace; the complaint appeared to 
\ be frivolous and vexatious : ſa. that the juſtice ought io 

| | have the coſts he had been put to in defending him(clt 

1 | againſt'it. The only queſtion was, who ſhould pay them. 

de complaint was made on a joint affidavit made by 

the proſecutor (one Taylor), and his attorney (Mr, Cal. 

ban). Which attatney (as was proved on aath) * 


— * —_— & => 7 pu 


74 
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declared, that if it ſhould coſt him 00 l. be would 
lay Fielding by the heels. —It was ſtr -ngly urged on the 
behalf of Mr. Collagban, that it would be a very great diſ- 
courag2meat to attornies, in the courſe of their practice, 
if they were to be made perſonally liable to colts, in caſe 
their clients motions ſhould not ſucceed ; which motions 
they had engaged in, at the application of their clients, 
and upon facts repreſented to them by their clients, as 
being true and candidly ſtated ; and which they them- 
ſelves could not know or ſuſpect to be otherwiſe ;.and that 
it would be ſtill more hard upon theq́; to do this without 
hearing what they could urge in their own defence. - But 
the court were clear and unanimous, that in this caſe, 
they might and ought to do it; becauſe Mr, Callaghan not 
only appeared as proſecutor, by joining in the original af- 
fidavit of complaint; but had alſo expreſsly declared, that 
if it ſhould coſt him 1001, he would lay Fielding by the 
| heels. Therefore they diſcharged the rule with coſts, 
to be paid by Mr. Taylor and Mr. Callaghan. Burr. 


Auction, duty on. See Extile. 


” —_ 1 ths 


* * — * 


Award. 


T is judged not foreign to the office of a keeper of the 
peace, to have ſome knowledge of the law contained 
under this title: Concerning which we will ſhew, 


II bat things may be ſubmitted to arbitration. . 
1 The ſeveral kinds of ſubmiſſion to arbitration. ' 
III. The award; and therein what ſhall be deemed 
6 good award, and what not. 


J. What things may be ſubmitted to arbitration. 


Itis held clearly, that all matters of controverſy, either 
of fact, or of a right in things and aQions perſonal and 
uncertain, may be ſubmitted to arbitration. 9 Co. 78. 

Matters of freehold, or any right and title to a freehold, 
cannot be ſubmitted to arbitrament; for a freehold is not 
transferrable from one to another, without livery and ſei- 
lio: Yet if there be a ſubmiſſion concerning the right, 
le, or poſſeſſion of lands aud tenements, and the parties 
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enter into mutual bonds, to ſtand to the award made + 
Jating to them, they forfeit their bonds uoleſs they obey it, 
1 . Abr, 242. 244. Read. Atb. Mood. b. 4. c. 3. 

: So if the condition of an obligation is, to ftand to an 
award touching lands; and the arbitrator awards the land 
to one, and that the other ſhall releaſe to him: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar. 


| 

| 

| þ 

' bitrament. 


But if the arbitrator awards the land to one, it ſeems 
the obligation is not forfeited, tho' the other do not con- 
vey to him to mal him a good title; for the arbitrator 
hath not awarded any act to be done by the party, and 
| the award itſelf cannot tratisfer the right, and fo muſt be 
= void, and then the condition of the obligation cannot be 
| forfeited : for the awarding the land to one, cannot be 
1 expounded, that the other Hall infeoff him,” 7g. 
| And altho' there be no bond, yet if the arbitrator do 

award that the one ſhall infeoff the other; it ſeems that 

an action on the caſe may be maintained for not doing it: 
for the award in itſelf is as good as if there were a bond, 
and then thete is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation ſhould be forfeited ; 
for if ſuch an award were void, then the condition of the 

obligation to perform it could not be broken. 72. 

In like manner, an annuity is not determinable by award; 
for it is reckoned in nature of-a Ffrechold, and therefore 
cannot paſy without the deed of the party. Id. | 

So a partition cannot be made by award; for a freehold 
cannot paſs (as was ſaid) without livery and ſeiſin. Ii. 

It hath been doubted, whether leaſes for” years, being 
chattels real, could be transferred by award; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award; and then, if the arbitrators award, that one ſhall 
affign or transfer the leaſe to the other; if he refuſeth, he 
forteits his obligation. 7d. . | 

Metters of re- Debts on arrearages of accounts before auditors ſhall 

_ not be diſcharged by award; becauſe it appears of record, 
and muſt be diſcharged by matters of as high a nature, 
1 Bac. Abr. Arbitrament. | | 

Debte due by Debts due by ſpecialty cannot be diſcharged by a bare 

y. award; but if the ſubmiſſion was by bond, the award 
would be a good bar; for one ſpecialty may be diſſolved 
by another. 4d. | 

A thing certain. A certain and fixed debt is not diſcharged by an award; 


for the end and deſign of an arbitration is, to reduce un- 
certain 
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certain debts and duties to a certainty : and to award a 
mag a certain debt, is to give him no more, nor do any 
greater thing for him, than was done before ; for now he 
can have but an action, and that be might have before ; 
and to give him leſs than he had before, is to do him a 
manifeſt injuſtice, which the arbitrator cannot do, Id. 

But if 20 l. be due to a man, and he and another ſub- 
mit all perſonal things to arbitration z there, if the arbi- 
trator award 101. it is a good award: becauſe there were 
other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in 
making the award ; ſo as perbaps the debt of 201, was di- 
miniſhed, in conſideration of ſome treſpaſſes done by bim 
to the other party. 1d. 


\ 


Criminal matters, as treaſons, murders, felonies, and Criminal of 


other offences indictable at the ſuit of the king, cannot be fences. 


ſubmitted to arbitrament; for it is for the good of the 
commonwealth, that ſuch offenders be made known and 
puniſhed : and the King in ſuch caſes is a party, for whom 
the other patties cannot undertake, And altho' the ſub- 
miſſion be by bond, yet the obligation is void; and the 
parties may be puniſhed for entering into ſuch bonds. 1g. 
But if the party injured proceeds by way of action, as 
he may in aſſaults and batteries, libels, and the like; the 
damages he ſuſtained or expects to recover may be ſub- 
mitted to arbitration : for in ſuch caſe the action is ſor 
himſelf, and not for the king. Compleat Arbitrator, 28. 


Alſo matrimonial cauſes, or any thing concerning the aatrimonial 


contraQt or diſſolution of marriage, cannot be ſubmitted cauler. 


to arbitrament. 1 Ralls Abr. 252. 

| But the damages a perſon ſuſtained by a promiſe of mar- 
nage, or any thing telating to à marriage portion, may be 
ſubmitted. | i6 Ed. 4. 2. 4 ; g 


11. The. ſeveral kinds of ſubmiſſion to arbitration. 

A ſubmiſſion 
favour the award is made, hath a remedy to enforce a 
perfotmance of it: Vet jt is not expedient that any ſub- 
miſſion ſhould be by parol, becauſe the party may revoke 
it at pleaſure, at any time before the award made, and 
that by word likewiſe ; and the judges will rarely enforce 
the performance of. an award, When either the ſabmiffion 


or the award is by parol, becauſe ir lays ſo great a foun- 
dation for perjury. Compl. Abr. 21. | 


words is good, and the party in whoſe By pro). 


Sudmiſſion may alſo be by covenant ; but this method is By covenant, 


ſeldom uſed ; for tho? it contains the ſame certainty with 
ny ts a bond, 
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I By rule of court. 


Award. 
4 bond, yet the method of ſuing on 8 covehant is differ. 
ent, td mote difficult than in ſuing on a bond, . 


, 46: R 
7 Submiflion by rule of court (A) is made in purſu- 
ince of the ſtatute 9 & 16 l c. 15, which enateth as 
follows : 1 2 

It ſhalt be lawful for all merchants and thiders, and 
others deſiring to end any controverſy, ſuit, or quarrel 
(for which . is no other remedy but by perſona] ac- 
tion, or ſuit jn equity) by arbitration, to agree that their 
ſubmiſſion to the award or umpirage be made a rule of 
any. of his majeſty's courts of record, which the parties 
ſhall chooſe, and to inſert ſuch agreement in their ſubmiſ- 
fion, or the coudition of the bond or promiſe, whereby 
they ſubmit themſelves: Which agreement being ſo made 
and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective bonds, ſhall! or may, on producing an 


affidavit thereof, made by the witneſſes thereunto, or any 


one of them, in the court of which the ſame is agreed to 
be made a rule, and reading and filing the ſaid affidavit 
in court, be entered of record in fuch court: and a rule 
ſhall thereupon be made by the ſaid court, that the parties 
ſhat! ſubmit to, and finally be concluded by ſuch atbi- 
tration or umpirage; and in cafe of diſobedience to ſuch 
arbitration or umpirage, the party negleAing or refulio 
to perform the ſame, or any part thereof, ſhall be ſubj 

to all the penalties of contemning a rule of court; and the 


court on motion ſhall iflue proceſs accordingly z which 


proceſs ſhall not be ſtopped or delayed in its execution, 
by any order of any other court of law or equity, unleſs 
it ſhall be made appear on oath to ſuch court, that the 
arbitrators or umpire miſbehaved themſelves, and that 
ſuch award was procured by corruption, or other undue 
means. 6 | 

And this is allowed to be the moſt expeditious wy; 
and the method is to get a counſel to move in any of the 
courts to have it made a rule, which in ſuch caſe is never 
denied: and then the party is liable to the ſame penalies 
that he would be for diſobeying any other rule of court 
Compl. Arb. 6 47. | 
Or laſtly, the ſubmiſſion may be by bond (B). In 
which caſe each party muſt give to the other 2 bond; 
which bond, and condition, muſt contain exactly the ſame 
words, only changing the names of the parties. And the 
penalty of the bond ſhould at leaſt be the value of the 
thing ſubmit:ed ; ſo that the party may rather abide by the 
award, than forfeit his obligation. 4g. 40. had 
| 10 - 
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And undoubtedly a ſubmiſſion by bond, in ſome reſpeAs, 
exceeds a ſubmiſſion by rule of court: for an award made 
purſuant to bonds of ſubmiſſion, may bind the parties ex- 
ecutors ; but if the party who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the att of par- 
liament direing, that the proſecution ſhall be carried on 
by attachment, the remedy being loſt, the award is loſt 
likewiſe, 14. 34. 

Sometimes the ſubmiſſion is both by bond and rule of Both by bond 
court, by adding the parties conſent at the bottom of the a rule of 
condition of the bond; and this is ſtill the beſt way, for 
then the party may proceed which way he pleaſes: and ic 
is ſaid, that he may proceed both ways; that is to ſay, 


— ar Cl —_ 
1 I p 
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both on the bond, and bave an attachment likewiſe for 
the contempt, 1 Salt. 73. 

It hath been uſual 45 of late years, to inſert in the Reftrifion a- 1 
ſubmiffion a clauſe that no bill in equity ſhall be filed as _ . 1 
againſt the arbitrators: which reſtriction will be a bar OP 1 
againſt ſuch bill being brought, As in the caſe of Lingoed + 
and Croucher, Aug. 6, 1742; One condition of the ſub- „ 
miſhon was, that the parties ſhould be reſtrained from pre- bf 
ferring a bill in equity againſt the arbitrators. And on a” 4 1 

dill being brought, the ſubmiſſion was pleaded in bar. And 1 

by the lord chancellor Hardwicke : the plea muſt be al- A 
lowed. And he mentioned a caſe of one Mr. Robins in lord 85 
chancellor King's time, who, being appointed arbitrator by 75 
the court, accepted of it with a proviſo that the parties i 8 
would entet into a rule not to bring a bill in equity, which . 
was done accordingly : notwithſtanding which, the party 1 
againſt whom the award was made brought a bill againſt 2H 
the arbitrator, and charged corruption and partiality, 1% 
Upon which Mr. Robins moved that he might be ſtruck 1 
out from being a party to the cauſe. His lordſhip granted | 1 
the motion, and ſaid it would be a very great hardſhip +8 
upon arbitrators if they ſhould be haraſſed with fuits, and 1 
the allowing them to be liable to ſuch ſuits would effec- i 
tually diſcourage perſons of worth from accepting the | 0 | 


1 arbitrators; And therefore he ſtruck” him out 
m being a party. 2 fins, 395. 6% x 
But ch _ 1 * is made, the whether the 
ſame nevertheleſs may be revoked, tho' made irrevocable ſubmiſſion may 
by the ſtrongeſt words; for a man cannot by his own dr counter- 
act, make ſuch authority or power not countermandable, : 
which by the law and in Its own nature is countermand- 
able, 8 Ce. 82. 8 * 
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N But if the ſubmiſkon be by bond, if che party revokes; 


he forfeits his obligation, for that he hath broken the 
words of the condition, which are, that he ſhall ſtand to 
and abide the award. And if he revokes, he muſt like. 
wiſe give notice of the revocation; and if the ſubmiſ- 
=y was by bond, the revocation muſt be in writing, 
Co. 82. 1 2 
And if the ſubmiſßon be made a ruf? of court purſuant 
to the act of parliament; if either of the parties revokes, 
- the court will grant an attachment. Compl. Arb. $2. 
But if the ſubmiſſion be by word, the party may revoke 
at pleaſure, and he forfeits gothing ; but he muſt in this 
caſe likewiſe give notice of the revocation, tho? it need 
not be in wiiting : and the notice muſt be to the arbitra- 


tors themſcives. 8 Co. 82. 


3% 
III. The award (C);\ and therein "what ſhall be 
| deemed a good award, and what not. 
Arbiteators can The. arbitrators cannot injoin an oath to the wit- 
neſſes, there being no law which gives them any ſuch 


power, 
It is highly convenient that the award be in wiit- 


Award beft to | 
be in writing ing, and ſo to be mentioned in the ſubmiffion, Compi. 


not adminiſter 
aun oath. 


Arb..34. | 
And vpon By the 23 C. 3. c. 58. Every award in writing ſhall 
* be on a 58. lamp. bias 
— to be ac · One thing eſſential to a good award is, Bu it be made, 
"x to the with leſpect to perſons and thinges according to the ſub- 
fubmiflion. miſlion. . }/ecd, J. 4. c 3. a x 


Upon which ground, as the arbitrators, are, with re- 
ſpe& to the things ſubmitted, circumſcribed and tied down 
to the ſubmiſhon ; ſo in ſeveral caſes it has been diſputed, 
whether their awarding releaſes to the time of the award, 
and not to the time of the ſubmiſſion, was good; it is 
therefore moſt adviſcable to award releaſes to the time of 
the ſubmiſſion ; tho” it is now clearly beld, that general 
releaſes ſhall extend only to the time of the ſubmiſſion, 
and that if there be releaſes awarded to the time of the 
award, they ſhall be good, unleſs it be ſhewn on the other 

ide, that ſome new mater bath ariſen between the parties 
between the ſubmiſſion and award. 1 Roll. Abr. 242. 
6 Mod. 34- 
That is to ſay, an award of releaſes to the time 
making the award, includes all that is within the _ 
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fon, and more; which ſha}l be good for ſo much as is 
within the ſubmiſſion, and void for the reſidue, 1 Bac. 
Abr. Arbitrament, 


If the. ſubmiſſion be of all matters in difference, the ar- 


bitcators, in diſputes between two partners, may &diffolv 
the partnerſhip. As in the caſe of Green and Waring, T. 
46. 3 It was moved to ſet aſide an award between two 
partners, becauſe the arbitrator, amongſt other particulars, 
bad directed the partnerſhip to be diſſolved; which, it was 
argued, was exceeding his power. But by the court; 
when all matters in difference were referred he had clearly 
a power to diſſolve it. If a difference between a maſter 
and apprentice were referred, the arbitrators would have a 
power to order the indentures to be delivered up. And 
although it was ſworh, that at the trial of this cauſe, 
when the rule of reference was drawn up generally in the 
uſual form, referring all matters in difference, the plaintiff 
openly declared, that he would not have it underſtood 
that the arbitrator had-a power to diſſolve the partnerſhip, 
L. Mansfield obſerved, that this is ſufficient evidence, 
from the party's own mouth, that the diſſolution of the 
partnerſhip was then a matter in difference. And the 
rule for ſetting aſide the award was diſcharged. Black. 
Rep. 475. ih 

If the ſubmiſſion be, / as the award be ready to be di- 
livered to the parties, or to ſuch of them as Hall defire the 
ſame, the parties ſo bound are themſelves obliged to take 
notice of the award at their peril; but if the words of the 
ſubmiſſion de, fi that the award be delivered to each party by 
ſuch a day, then it muſt be delivered to each party accutd- 
ingly. Read. Arb. od. b. 4. c. 3. 

But tho the words of the ſubmiſſion may be ſuch, a8 
will oblige the parties to take notice of the awa:d at theit 
peril; yet if the arbitrators award that one of the parties 
ſhall do an act, which depends upon another, firſt to be 
done of the other party, he muſt have notice of it; at leaſt 
the party who would take advantage of it, muſt ſhew that 
3 done what was neceſſary on his part. Compi. 

12. | 

An award that one ſhall pay for the writings of the 
awaid;-or the reckoning in the houſe where the award 
was made, is a void award; for ſuch things are plainly 
out of the ſubmiſſion. 1 Roll. Abr. 254. | 


Alſo, it is required, that the award be beneficial, and Award e be be- 
appoint ſomething advantageous to either party; for an r 
award of one fide only, is not good: fo if an award de 


or. J. that 
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Award to be 
poſſible and 
lawful. 
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Award t-» be 
certain and 


Saal. 


Award. 


that one of the parties ſhall go to Rome, when it appears 
that there is no advantage to the other party by his going, 
it is void, Hood. b. 4. c. 3. 

So if a man and woman ſubmit themſelves to an award, 
it is no good award that they ſhall intermarry, for this 
is not intended any advantage. 1 Rol. Abr. 252, And 
the bodies of the parties are not ſubmitted to arbitration, 
1 Bac. Abr. Arbitrament, 

Where an award war, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral 
relesſes ſhould be given preſently ; it was objected, that 
by giving ſuch releaſes the bond and money would be diſ- 
charged, and therefore the awardidg the releaſe was void 


againſt the plaintiff, and ſo there is nothing of his ſide to 


be dane: And of this opinion was the court, But where 
the award was, that money ſhould be paid at two ſeveral 
days, and releaſes given, ſo that it appears by the very 
method and order of the award, that the general releaſes 
were not to be given till after the money paid; the court 
were clear of opinion, that it was well enough, and ſo 
judgment was given for the plaintiff, 2 Mod. 169. 

Alſo it is required in a good award, that it be poſſible 
and lawful. Wood. b. 4. c 3. 0 

Tbus, if an award be, that one of the parties ſhall kill, 
ſteal, forge a deed, or the like, it is void. 1 fl. 206. 

In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void; for the infant's releaſe is not good in law. 

Alſo it is held, that where a thing is awarded to be done, 
which afterwards becomes imp6ſhble by the act of God, the 
party is excuſed; as if an award be, to deliver a horle before 
ſuch g day, and he dies before that day. 21 Ed. 4. 70. 

Alſo it is required, that the award be certain and final. 
I/ood. b. 4. c. 3. | 

Upon which ground it hath been reſolved, that if the 
arbitrators award, that one of the parties beg the other's 
pardon before ſuch a mayor, or ſuch and ſuch perſons, it 
is good and certain enough; but if the award be, that he 
ſhall beg pardon in ſuch manner and in ſuch place as the 
other party ſhall appoint, it is not good: for the ardi- 
trators are to determine, and not to make ſuch party his 
own judge in his own cauſe. And tho” the time and place 
de but circumſtances, yet in this ſort of ſatisfaction they 
make the moit conſiderable part. 1 Salk. 71. 

Upon which ground alſo, the arbitrators cannot regu- 
larly iEſerve any thing for their future judgment, _ 

Mo , 


„ 5 


Award. 

0 a 
1 allowed them is expired; for then ſuch theit 
award is not certain and final. Cre. Jac. 585. 
> An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void for the 
uncertainty z not ſhewing what ſecurity he ſhould give, 
whether by bond or otherwiſe. Id. 314. 

In the caſe of inter and Garlict, T. 3 An. it was 
awarded, that the defendant ſhould pay to the plaintiff 


10 l. and all the cs of a ſuit then depending in an in- 


ferior court, and afterwards to give mutual releaſes, By 
the court: An award to pay ſuch coſts as the maſter 
ſhall tax is good, becauſe it may be reduced to a cer- 
tainty; but this is uncertain, and carries it farther than 
has hitherto been allowed. And Halt Ch. J. ſaid, that it 
hath been held a good award, to pay ſuch coſts as the 
prothonotary ſhall tax, and that carries it far enough; 
but that ſurely the arbitrators ſhould either aſcertain it 
themſelves, or refer it to a proper officer, 1 Salk. 75, 
6 Md. 195. 4 

But in the caſe of Dudley and Nettleford, H. 13 G. 
where it was awarded, that 'the plaintiff (ſhould pay the 
coſts, and nobody was appointed to tax them, the court 
ſupplied it by ordering the maſter to do it. Str, 737. 

And in the caſe of Hawhkins v. Colclaugb, E. 30 G. 2. 
L. Mansfield ſaid, that awards are now conſidered with 
greater Jatitude and leſs ſtrictneſs, than they were for- 
merly; and it is right that they ſhould be ſo, becauſe they 
are made by judges of the patties own chuſing. And this 
was in the caſe of an award made by a cobler, upon a ſub- 
miſſion of all diſputes; which award was in theſe words, 
„ Whereas there has been a ſuit a law between the pat- 
ties, that has run to a great expence on both ſides, and it 
being leſt to me to make an end of it: I determine that 
they ſhall each of them pay their own charges at law z and 
that the defendant pay the plaimiff 5 8. for his making 
the fiſt breach in the law.” And the award was held to 
be (ufficiently-certain and final. Burr. Manſ. 274. 

And in the caſe of Lucas and Wilſfn, M. 32 G. 2. 
I. Mansfield ſaid, the court will not enter at all into the 
merits of the matter referred to arbitration, but only take 
into conſideration ſuch legal objections as appear upoa the 
face of the award, and ſuch objections as 20 to the miſbe- 
haviour of the arbitrators. Barr. Manſ. 701. 

And in the caſe of Titen/on and Peat, in the chancery, 
Juh 1, 1747, L. Harduwicke ſaid, the only ground to im- 
peach an award is colluſion; or groſs miſbehaviour in the 
Who M 2 arbitrators ; 
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arbitrators; for otherwiſe it is final and binding upon all 
parties, or elſe no perſons would ever undertake to be 
arbitrators. And a plea of an award is good, not only to 
the merits of the caſe but alſo to a diſcovery ; for a de- 
fendant to the bill is not obliged to ſet out the whole ac- 
count between him and the plaintiff after an award in his 
favour, for that it is concluſive to all the parties, till an 
error is ſhewn in taking the account, or partiality and im- 
proper behaviour in the arbitrators. And in another 
caſe, Fuly 30, 1748, a bill was brought to ſet aſide an 
award, and the arbitrator was made a party, and the bill 
fought a diſcovery from him of the grounds on which he 
made his award, and to ſet it forth minutely in his an- 
ſwer. But by L. Hardwicke, unleſs there is corruption 
or pattiality in an arbitrator, the party cannot fet aſide 
his award; and if it ſhould be allowed to make arbitrators 
defendants, aud give them all this trouble to ſet forth the 
particular reaſons upon which they founded theif award, 
it would introduce very great inconvenience, and be a dil- 
couragement to any perſon to undertake a reference: If 
there was a palpable miſtake made by an arbitrator, or 
miſcalculation in an account that had been Jaid before 
bim, the party aggrieved might bring his bill againſt the 
party in whoſe tavour the award was made, to have it 
rectified, and not againſt the arbitrator, And his Jord- 


ſhip ſaid, he did not know whether there was any eſta- 


Arbitrators cane 
not proceed 
after appointing 
an Umpire, 


At what time 
an umpire may 


de appointed, 


blifhed rule of the court with regard to arbitrators ſetting 
forth the reaſons of their award, and how far they were 
obliged to diſcover, and how far not; but if there was 
none, he ſhould not ſcruple to make one, becauſe it 
would be unreaſonable to put an arbitrator to ſo much 
trouble and expence, as ſuch an anſwer muft neceſſarily 
give him. 3 Att. 529, 644. * 

It is ſettled that arbitrators cannot proceed on a refe- 
rence, aſter they have once named an umpire; for then 
their authority ceaſeth, tho” the time for makin 
is not expired. Rep. of Pratt. in C. B. 116. Danes and 
Menſay. E. 8 G. 2. 

But the appointment of an umpire before their own 
time for making an award is expired, may be good; As 
in the caſe of Doyley and Pitſoe, T. 28 G. 2, An action 
of debt was brought upon a bond, conditioned that the 
parties ſhould ſubmit to the award of two arbitrators, 

ravided they made their award on or before the 13: of 
Bach next; and if they made no award, then that they 
ſhould appoint an. umpire before the 17th of the {aid 


Marche 


-» 


ng the award 
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March. The defendant pleaded, that no award was made 
on or before the ſaid 13th day of March; but that they 
did, before the ſaid 19th of March, to wit, upon the 13th, 
chuſe and appoint an umpire, who had made an award, 
By the court: There are no words, which by any con- 
ſtruction can be intended to limit or circumſcribe the 
election of an umpire till after the x3th of March. The 
plain ſenſe of the ſubmiſhon is, that they ſhould make 
their award by a certain day; or in cafe they did not 


make it, or could not agree, that then they-ſhould no- 


minate an umpire, And they ſaid, the court has not 
been nice in conftruing the time of the umpire's appoint- 


ment, provided it was ſoon enough for him to make his 


award, M. S. 

E. 4 6. 3. Seulſiy and Hodgſon. An action of debt 
was brought upon an arbitration bond. The arbitrators 
were to chuſe an umpire, in cafe they themſelyes ſhould 
not agree within a limited time. They did not agree 
within the limited time, but ehoſe an umpire. The um- 
pire accordingly made an umpirage: and tfiey joined in 
it. The only queſtion was, whether the umpirage was 
duly made according to the power given to the umpire: 
Or whether it was vitiated and rendered void, by the at- 
bitrators joining in it. The court were unanimous and 
clear, That this was the umpirage of the umpire only. 
He was at liberty to take what advice, or opinion, or 
aſſiſtants he pleaſed ; and the joining of the arbitrators was 
only ſurpluſage. Burr. Mansf. 1474. Black. Rep. 463. 

E. 32G. 3. Hall v. Lawrence. The parties having 
referred all matters in difference to the award of two arbi- 
trators, or in caſe of their diſagreeing, of an umpire, the 
arbitrators regularly heard all the evidence, but diſagree- 
ing, ſtated this evidence to the umpire, on which he made 
his award without re-examining the witneſſes. After he 
had made the award, the party againſt whom it was made 
applied to him to hear the evidence himſelf, and on his 
refuſing, moved the court to ſet aſide the award: But the 
court thought that, as no application was made to the 
umpire to examine the witneſſes before he had made his 
award, the rule ſhould be diſcharged with coſts, Durnf. 
and Eaſt, 4 V. 589. 

Generally (as is aforeſaid) the award ſhal! be expounded 
according to the intent of the arbitrators, and not lite- 
rally, and ſhall not be unravelled in a court of equity, un- 

there was corruption in the arbitrators. 
* M 3 But 
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But in the caſe of corruption, or other unfair practiee, 
it is enacted by the aforeſaid ſtatute of 9 & 10 . . 15, 
that any arbitration or umpirage procured. by corruption 
or undue means, ſhall be deemed void, and accordingly 


be ſet aſide by any court of law or equity, ſo as complaint 


thereof be made in the court where the rule is made, be- 
fore the laſt day of the next term after publiſhing the arbj- 
tration. /. 2. x 

But otherwiſe, as the arbitrators are perſons of the par- 
ties own chuſing, and as the law preſumes that every man 
will be ſo wiſe as to pitch upon a perſon whoſe under- 
ſtanding and honeſty he can rely on; it hath ſeldom hap- 
pened, that an award was held void when there appeared 
nothing elſe to vitiate it: yet awards have been, and ate 
often ſet aſide in a court of equity, for corruption and 
want of underſtanding in the arbitrators. Compl. Arb. 93. 

Therefore it is the intereſt of both parties, to chuſe men 
of honeſty and underſtanding to be their arbitrators, and 
to acquaint them truly with the ſacts they are to go upon: 
for if they appear to be miſtaken in 4 matter of fact, a 
court of equity will ſet aſide the award. 2 Vern. 705. 

So if the arbitrators, or any of them, appear to, have 
been deceived: As where certain articles were ſRewn 
only to one of the arbitrators, and he to whom they 
were not ſhewn ſwore that if he had ſeen them, he be- 
lieved he ſhould not have made ſuch an award. For in 
ſuch caſe, the award (according to the expreſſion in the 
ſtatute) is procured by undue means, 1 Atkyns, 64. 

If a ſubmiſſion is to three arbitrators, or any two of 
them, and two of them by fraud or force will exclude 
the other ;-that alone is ſufficient to vitiate the award : 
or if they have private meetings, and admit one of the 
parties, but give no notice to the other, but ſuffer the 
attorney of the party whom they admitted, to draw up 
the award; ſuch award ſhall be ſet aſide for partiality and 
unfairneſs. 2 Yern. 514. 

It is a general rule in equity, that when it appears that 
any one of the arbitrators was any way intereſled in the 
matters in controverſy, the award is to be (ct aſide. Compi. 
Arb. 75. . 

And it is the ſtrongeſt argument of partiality, to ſhew 


that the arbitrators received from either of the parties any 


conſiderable ſum of money, or any other pteſent which 


may be a temptation to act corruptly ; but the ſum or 


preſent muſt be proved to be ſo exorbitant, as to * 
4 | | the 


a We 


Award. 


the court to believe that it biaſſed their judgments; other - 
wiſe it will be of no effect. Compl. Arb. 76. f 

In the caſe of Shepherd and brand, T. 7 G. 2. On a 
rule to ſhew cauſe why an award ſhould not be ſet aſide, 
one exception was, that before making the award, the 
arbitrators inſiſted upon three guineas apiece to be paid to 
them by each of the parties for their trouble and ex- 
pences ; that the defendant refuſed doing it on his part, 
upon which the plaintiff paid the whole money: By the 
court; Where arbitrators, let their characters be other- 
wiſe never ſo unexceptionable, take money of one of the 
parties ſingly, whether for charges or any thing elſe, be- 
fore making their award, as this is a matter of ſo tender a 
nature that even the appearance of evil is to be avoided, 
and this practice may be of dangerous example, it is ſuffi- 
cient cauſe to ſet aſide the award; for if this ſhould be 
ſuffered, it will be hard to diſtinguiſh what is corruption, 
2 Barnardiſi. 463. Caſes in the time of L. Hardwicke, 54. 

In the caſe of Lingood and Croucher abovementioned, L. 
Hardwicke ſaid he remembered an inſtance in a famous 
caſe of Jobn Ward, who being a party in a cauſe where 
one Foabn Mar ner was an arbitrator, upon Mard's coming 
into the room he ſaid, I John JYarner will make you J 
Ward pay coſts, Hard complained to the court of this 
partial behaviour in the arbitrator; and the court inverted 
IVarner's threats, for they made Hara pay coſts to Job 
Ward. 2 Atk. 396. 

If the arbitrators award a thing to be done, it may 
be proper for them to appoint a time and place for the 
doing «f it; and the party who would take advantage of 
it, muſt ſhew that he has done what was requiſite on his 
part: but if a thing is to be done generally, without 
mentioning time and place, it ſhall be done immediately. 
2 Brown, 311. : 5 

If the ſubmiſſion is by rule of court, it is neceſſary 
that there be a perſonal demand of the thing awarded; 
and the party muſt make affidavit of ſuch demand, before 
he can have an attachment. 1 Salk, 8 3. £ 

If a ſum of money be awarded to one of the parties, 
and that upon the payment thereof they both, ſhall give 
mutual releaſes; if he who is to receive the money, re- 
futes it, yet upon a tender and refuſal, he is as much 


obliged 10 ſign a releaſe as if he actually received it. 
1 Salk, 75. 1 
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" Award. | 


A. Form of a ſubmiſſion by rule of court. 


WW E RE AS&S divers diſputes and controverſies have 

ariſen, and are now depending, between A. B, of —— 

in the county of yeoman, of the one part, and C. D. 7 

— in the ſaid county, yeoman, of the other part; Now for 

the ending and deciding thereof, it is. hereby mutually agreed 

by and between the ſaid parties, that all matters in difference 

between them ſhall be referred and ſubmitted ta the arbitra- 

ment, final end, and determination of A. A. of in the 

faid county, gentleman, B. A. of in the ſaid county, 
yeoman, and C. A. of in the ſaid county, yeoman, or 
any two of them, arbitrators indifferently elected by the ſaid 

parties, fo as the ſaid arbitrators, or any two of them, do make 

and publiſh their award in writing ready 10 be delivered te 

the ſaid parties, or ſuch of them as ſhall defire the ſame, on or 
before the day of next enſuing the date beruf : 

nd it is hereby mutually agreed by and between the ſaid par- 


ties, that this ſubmiſſion ſball be made à rule of his majefly's 


court of king's bench at Weſtminſter. Jn witneſs wheref 


the ſaid parties to theſe preſents have hereunto ſet thetr hands 
this day of in the =— —— year, &c. 


B. Arbitration bond. 


NOW all men by theſe preſents, that I A. B. of — 

in the county of gentleman, am held and firm 
bound to C. D. of in the ſaid county of yeoman, 
ii — pounds, of good and lawful money of Great Britain, 
#0 be paid to the ſaid C. D. or to his certain attorney, his ext- 
eutort, adminiſtrators, or affigns : To which payment well and 
truly to be made, I bind myſelf, my heirs, executors, and ad- 
miniftrators, firmly by theſe pr: ſents, ſealed with my ſeal, and 
dated the 0 in the year of the 
reign of our ſovereign lord George the third, of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth, 
and in the year of our Lord 


Condition to ſtand to the award of two arbitra- 
i tors, in common form. 


T HE. condition of the above obligation is ſuch, that if the 
above bound A. B. bis heirs, executors, and adminiſtra 
tors, and every of them, for and on his and their parts and 
J. balfi, do and fbail well and truly fland to, «by, ** pere 
rms 


3 


. As. C7. Ed... 


Award, 
obſerve and keep the award, order, arbitrament, final 
ind and detormination of A, A. of eſquire, and B. A. 


— gentleman, arbitraters indifferently named, elected, 
and choſen, as well for and on the part and behalf of the abque- 


' bound A. B. as of the above named C. D. to arbitrate, award, 


arder, adjudge and determine of and qancerning all and all 
manner of action and actions, cauſe and cauſts of attion and 
actions, ſuits, bills, bonds, ſpecialties, judgments, executions, 


extents, accounts, debts, dues, ſum and ſums of money, quar= 


reli, controver fies, treſpaſſes, damages and demands whatſo- 
ever, both in law and equity, or otherwiſe howſoever, which 
at ay time or times heretofore have been had, made, moved, 
brought, commenced, ſued, proſecuted, committed, omitted, done 
or ſuffered by or between the ſaid parties, ſo as the ſaid award 
be made in writing, and ready te be delivered to the ſaid par- 
ties, on or before the day of now next enſuing ; 
[and if the ſaid A. B. his heirs, executors, or adminiftratars, 
ar any of them, ſball not prefer or cauſe to be preferred, any 
bill in equity ag uinſt the ſaid A. A. and B. A. or either of 
them, for or concerning their award in the premiſes ;) Then 
this obligation to be void, otherwiſe of force. 


If the parties have a mind to make 5 ſubmiſſion a 


rule of court, then this may be added: 


And the abovebound A. B. doth agree and defire, that this 
his ſubmifſim be made a rule of his majefly's court of king's 
bench at Weſtminſter, pwr fuant to the af? of parliament in 
ſuch caſe made and provided. = 


Condition to ſtand to the award of three arbi- 
trators, or any two of them, and an umpire 
appointed, 


TH E condition of this obligation is ſuch, that if the above- 

bound A. B. his heirs, executors, and adminiſtrators, far 
and on his and their parts and behatfs, ſhall and do well and 
truly fland to, obey, abide, obſerve, perform, fulfil, and keep 
the award, order, arbitrament, final end and determination 


of ——— or any two of them, arbitrators indifferently elected | 


and named, as well by and on the part and behalf of the ſaid 
A. B. as by and on the part and behalf of the abvve named 
C. D. 10 arbitrate, award, order, judge, and determine, of 

concerning all and all manner of action and actions, cauſe 
end cauſes of attion and atlions, ſuits, bills, bonds, ſpecial» 
tuen, covenants, contratts, promiſes, accounts, rechonings, ſums 
of money, judgments, executions, extents, quarrels, controvere 
fees, Irepaſſes, damages and demands whatſoever, at any time 
beratefere 
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heretefore had, made, moved, brought, commenced, ſued, proſe. 

cuted, done, ſuffered, committed, or depending by or between 
the ſaid parties; ſo as the award of the ſaid arbitrators, or 
any two of them, be made and jet down in writing, under 
their or any two of their hands and ſeals, ready to be delivered 
to the ſaid parties in difference, on or before the —— gay 


of — now next enſuing ; then this obligation 10 be void, 
otherwiſe of force. y 

And if the ſaid arbitrators ſhall not make ſuch their award 
of and concerning the premiſſes, within the time limited as 
aforeſaid, then if the ſaid A. B. his heirs, executors, and ad. 
miniſtrators, for and on his and their part and behaif, de and 
Hall well and truly fland to, obſerve, perform, fulfil, and 
keep the award, determination, and umpirage (if the umpire 
be named] of ——— being a perſon indifferently named and 
chojen between the ſaid parties for umpire ; [if not named] 
of ſuch perſon as the ſaid arbitrators ſhall indifferently chuſe 

for umpire in and concerning the premiſſes; jo as the ſaid um- 
pire do make and ſet down bis award and umpirage in writ- 
ing, under his hand and ſeal, ready to be delivered to the ſaid 
pariies in difference, on or before the ——— day of ——— 
now next enſuing; and if the ſaid A. B. his heirs, executors, 
or adminifirators, or any of them, ſball not prefer, or cauſ+ ta 
be preferred, any bill in equity, againſt them the ſaid arbitra- 
tors and umpire, or any of them, for or concerning the award 
of them the ſaid arbitrators or umpire on the premiſſes : Then 
ibis abligatian to be waid, otherwiſe of force. 

[ And the abovebound A. B. deth*gree and deſire, that this 
his ſubmiſſion be made a rule of his majeſiy's court of king's 
bench at Weſtmifiſter, purſuant ta the ati of parliament in 
ſuch caſe made.] 8 


Cy F orm of an award. 


TO all ts whom theſe preſents ſhall come, we A, B. if 
— and C. D. 7 — 4 ſend greeting. 
Whereas there are ſeveral accounts depending, and diver 
controuerſies have ariſen, between — of — — yeema", 
of the one part, and — yeoman, of the othtr 
part : and whereas, for the putting an end to the ſaid diff 
rences, thry the ſaid — and — by their ſeveral bonds 
| -— laſt paſt, are reciprocally 
becongy bound each to the other, in the penal ſum of —— 1 
. abide, perform, and keep the award, order and final 
determination of us the ſaid fo as the ſuid award be 
made in writing and ready to be delivered to the parties ia dif p 


ference n or before —— next enſuing, 44 by th ſaid — 
gation 


Award. 


 gations and conditions thereof may appear: Now know ye, that 


we the ſaid arbitrators, whoſe names are hereunto ſubſcribed, 
and ſeals affixed, taking upon us the burden of the ſaid award, 
and having fully examined and duly confidered the proofs and 
allegations of both the ſaid parties, do make and publiſh this 
our award betwcen the ſaid parties in manner following ; that 
is to ſay, Firfl, we do award and order, that all act ons, ſuits, 
quarrels and controver fies whatſoever, had, moved, arijen, and 
depending between the ſaid parties in law or equity, for any 
manner of cauſe whatſoever touching the ſaid premiſſes, to the 
day of the date hereef, ſhall ceaſe and be no further proſecuted; 
and that each of the ſaid parties ſhall pay and bear his own 
cofts and charges in anywiſe relating to, or concerning the 
premiſſes, And we do alſo award and order, that the ſaid 
—— ſhall deliver or cauſe to be delivered to the ſaid —— 
at — within the ſpace of &c. And further, we 
di hereby award and order, that the ſaid Hall on or 


” before pay or cauſe to be paid unto the ſaid the 


ſum of Me do alſo award and order, &c. And laſtly, 
Il: ds award and order, that the ſaid and on 
payment of the ſaid ſum of ſhall in due form of law, 
execute each to the other of them, or to the ather's uſe, general 
releaſes, ſufficient in the law for the releaſing by each to the other 
of them, his heirs, executors and adminiſtrators, of all ac- 
tions, ſuits, arreſts, quarrels, controverſies, and demands what- 
ſeecver, touching or» concerning the premiſſts aforeſaid, or any 
matter or thing thereunto relating, fram the beginning of the 
world, until the ———— day of — 4 paſt (viz. the 
day of the date of the arbitration bonds). In witneſs 
whereof we have hereunto ſet our hands and ſeals the — 


day of ——, A. B. 
IWitneſſes hereof, C. D. 
. F. 
G. H. 


Form of an umpirage. 


* 
(RECITE the arbitration bonds, as before) Naw 
know ye, that — — umpire indifferently choſen by 
—— having deliberately heard and underſtood the griefs, 
allegations, and pres of both the ſaid parties, and willing (as 
much as in me lieth ) to ſet the ſaid parties at unity and good 
accord, do by theje preſents arbitrate, award, order, decree, 

and judge as fellyweth ; That is 10 ſay, &c. 


Backing a Warrant, See Warrant, 
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Bail. 


J. What it is. 
II. Difference between bail and mainpriſe. 
TIT. When a perſon may be diſcharged without bail, 
TV. Who may or may not be bailed. 
V. Who may bail, and the manner of it, 
VI. Requiring exceſſroe bail. | 
VII. Denying bail where it ought to be granted. 
| VIII. Granting bail where it ought to be denied. 
| 1X. Of bail by writ of habeas corpus, 
A. Acknowleaging bail in another man's name, 


; 
— — — 


1 Won: I What it is, 
| | | BAIL (from the French bailler, to deliver) ſignifies 


the delivery of a man out of cuſtody, upon the un- 
dertaking of one or more perſons for him, that he ſhall 
appear at a day limited, to anſwer and be juſtified by the 
| law. Halit Pl. 96. 


II. Differeſee between bail and mainpriſe, 


The difference between bail and mainpriſe is, that 
mainpernors are only ſurety, but bail is a cuſtody ; and 
therefore the bail may retake the priſoner, if they doudt 
he will fly, and detaia him, and bring him before a ju'- 
tice, and the juſtice ought to commit the priſoner in dif 
\ BY charge of the bail, or put him to find new ſuteiies. 

1 | Hale's Pl. 96. | 


| II. Where a perſon may be diſcharged without bail, 


\ If a perſon be brought before a juſtice, if it appears tit 
F no felony is committed, he may diſcharge him; but if a 
=. felony be committed, tho” it appears not that the party 
1 accuſed is guilty, yet he cannot diſcharge him; but mul 
commit or bail him. Hale Pl. 98. 


> * * * 
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8 L. Who may or may not be bailed. 


At the common law bail was allowed in all caſes but 

homicide ; but now the ſtatute of the 3 Ed. 1. 4. 15. dl. 

\ 87 recteth what offenders ſhall be bailed, and what ne 
1 Hale's Pl, 97. , 


Bail. 


fe is true the ſaid ſtatute only preſcribeth who ſhall ot 
ſhall not be let to bail by the beriff; but by the 1 & 2 P. 
& M. c. 12. it is enacted that no juſtice or juſtices of the 

ace ſhall let to bail or mainprife any perion not reple- 
viſable by the ſaid ſtatute of 3 Ed. 1. c. 15. 

Which ſtatute is as follows: Foraſmuch as fheriffs and 
others, which have talen and kept in priſon perſons detected of 
felony, and incontinent have let out by replevin ſuch as were 
not repleviſable, and have kept in priſon ſuch as were reple- 
viſable, becauſe they would gain of the one party and grieve the 
ather ; and foraſmuch as before this time it was not determined 
which perſons were repleviſable, and which not, but only thoſe 
that were taken for the death of a man, or by commandment of 
the king, or his juflices, or for the foreſt : It is pravided, that 
fuch priſoners as before were outlawed, and they which have 
abjured the realm, provors, and ſuch as be taken with the 
manner, and thoſe which have broken the king's priſon, thieves 
openly defamed and known, and ſuch as be appealed by provers, 
fo ling as the provers be living (if they be not gend name), 
and ſuch as be taken for heuſeburning felontoufly done, or for 
falſe money, or for counterfeiting the king's ſeal, or perſons 
excammunicate taken at the requeſt of the biſhop, or for mani- 
feſt offences, or for treaſon touching the king himſelf, ſhall be 
in no wiſe repleviſable by the common writ, nor without writ. 
But ſuch as be indicted of larceny by inquefts taken before ſbe- 
riffs or bailiffs by their office, or of light ſuſpicion, or for petit 
larceny that amounteth not above the value of 12 d. if they 
were not guilty of ſome «ther larceny aforetime, or guilty of 
receipt of felons, or of commandment or force or of aid in felony 
done, or guilty of ſome other treſpaſs for which one ought nat 
to loſe life nor member, and a man appealed by a provor after 
the death of the provor (if he be no common thief nor defamed), 
ſhall from henceforth be let out by ſufficient ſurety, wwhereef 


the ſheriff will be anſwirable, and that witbout giving ought - 


their goods, | 

Sheriffs and others] That is to ſay, ſheriffs and gaolers 
that have cuſtody of gaols ; ſo that this act extends not to 
any of the king's juſtices or judges of any ſuperior courts 
of juſtice, 2 Jul. 185. But by a ſubſequent ſtatute (as 
bath been ſaid it is extended to juſtices of the peace. 

But only thoſe, &c.] Here are firſt ſet down four ſorts 
of perſons which before this act were not bailable by the 
common writ de homine replegiando. 

1. Thoſe that were taken for the death of a man] By the 
ancient law of the land, in all caſes of felony, if the party 
Keuſed could find ſufficient ſureties, he was not to be 

committed 


Perſons not 
bailable at come 
Mon law. 


Homicide. 
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Commitments 


by the king. 


Or by his juſ- 
tices. 


Or for the 
fore ſt. 


Perſons not re- 
pleviſable. 


* Outlaws. 


Bail, 


committed to priſon ; but afterwards it was provided by 
parliament, that in caſe of homicide the offender was not 
bailable. 2 Inf. 186. 

And even if a perſon have dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt; for if the party die, and 
the offender appear not, he is in danger of being ſeverely 
fined. 1 Haw. 138. 

And this ſtatute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which happens by miſad- 
venture or in felf-defence ; and it ſeems agreed, that jul- 
tices of the peace, who have power at this day to bail a 
man arreſted for a light: ſuſpicion of homicide, cannot bai! 
any ſuch perſon for manſlaughter, or even excuſable ho- 
micide, if it manifeſtly appear that he was guilty of the 
fact, let it be ever ſo plain that it cannot amount to mur- 
der. 2 Haw. 95. 105. 

2. Or by command ment of the king] That is, by matter 
of record in one of his courts, according to law ; 2nd not 
an extrajudicial commandment. 2 /nft. 186, 187. So 
alſo it is provided in the petition of rights 3 Car. that no 
perſon ſhall be detained in priſon by the king's ſpecial 
command, without cauſe certified. | 

And becaule ſome courts, as the king's bench, are be- 
fore the king, and ſome before his juſtices, therefore the 
act ſaith, by commandment - of the king, and the next words 
be, or of his juſtices. 2 laſt, 186, 

3. Or of bis jujtices] That is, of any of the courts of 
Meſiminſter, or juſtices of aflize, 2 Haw. 96. 

4. Or fer the forel] But as to impriſonment for oſ- 
fences in forcits, the law hath been much mitigated by 
later ſtatutes. 2 Haw. 98. 

All theſe four are excepted out of the common writ d- 
homine replegiands, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 


. theſe four that are committed, although it ſhould be by 


an unlawful commitment; but the ſuperior courts at 
W:ftmin/ler, upon an habeas corpus, ſhall do juſtice to the 
party in all theſe four caſes. 2 nfl. 187. 

Next the act doth further provide, that theſe kinds of 
priſoners hereafter following (being 13 in number) ſhall 
not be repleviſable: ö 

1. Such priſoners as before were outlawed] Perſons out- 
lawed are attainted in law, and therefore ate not bailable ; 


for the intendment of the law is, that the perſon ſtandeth 


indifferent Fhether he be guilty or no; and not if he be 
convicted or attainted. 2 /n/t, 188. 10 
2, All 


— 
— 


yy 


2. And they which have abjured the realm] For theſe alſo Thoſe who »b- 
are attainted upon their own confeſſion, and therefore not ire the realm, 
bailable at all by law. 1d. 

. Pravors] A provor, or approver, is a perſon that Proves. 
conſeſſeth the felony with which he is charged, and un- 
dertakes to prove another guilty of the ſame crime; which 
if he does, he ſaves his own lite, otherwiſe he ſhall be im- 
mediately executed, And the reaſon why they are not 
bailable is, becauſe they are guilty by their own confeſſion, 
and therefore they do not ſtand indiffetent. Id. 

But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, for that they 
cannot aſſign a coroner. Hales Pl. 102, 

4. And ſuch as be taken with the manner] For in this Thoſe taken 
caſe likewiſe he ſtandeth not indifferent whether he be ich te mainer. 
guilty or no, being taken with the marner, that is, with 
the thing ſtolen as it were in his hand, anciently called 
hand habbend, and the like was anciently called backberend, 
as a bundle or fardle at his back; which was uſed to fig- 
nify manifeſt theft. 2 In. 188. 

5. And thoſe which have broken the king's priſon] Here P.iſon breakers, 
are two offences ; firſt, his breaking of the priſon, for it 
is preſumed that he who is innocent will never break pri- 
ſon: and ſecondly, his flying, becauſe he confeſſeth the 
fat who flies from judgment. 2 1. 188. 

b. Thirves openly defamed and known) Who, as it ſeems, Thieves openly 
ought not to be bailed for any freſh felony, whereof there fame, 
is probable evidence againſt them, Bur this ſeems in a 
great meaſure to be left at the diſcretion of the perſon 
who has power to bail them, who on conſideration of the 
circumſtances of the whole matter, and the probabilities 
on both ſides, if he finds it reaſonable ſtrongly to preſume 
them to be guilty, ought not to bail but commit them. 

2 Haw. 99. g 

7. Such as be appealed by preuors fo long as the provers be Perſons appealed 
living (if they be not of good name) ] The appeal of the Þ ee. 
approver is forcible againſt the appellee, becauſe the ap-- 

prover conſeſſeth himſelf guilty of the ſame telony, and 

therefore it ſerveth in nature of an indiAment againft 

the appellee, ſo long as the approver liveth, unleis ihe ap- 

pelle be of good fame. 2 [n/t. 188. 


8. And ſuch as be taken for houſeburning frelonio iy done] Hovuſeburners, 
This was felony by the common law. Id. 


9. Or for falſe monty] This was treaſon by the com- Coiners. 
mon law. Id. ' 


10. Or for counter feiting the king's ſeal] This was alſo Conrrerfeiri 
tealon by the common law. 14. 1 * king's teal 


11. Or 
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176 | Bail. 
Perſons ecm - ff. Or perſons excommunicate talen at the regueſ of the 

- Municate, biſhop] Tua, he that is certified into the — 

the biſhop to be excommunicated, and after is taken 
force of the king's writ of excommunicato capiendo, is not 
bailable : For in ancient times men were excommunicated 
but for hereſies, or other heinous cauſes of eccleſiaſtical 
| cognizance, and not for ſmall or petty cauſes; and there- 
=_ = fore in thoſe caſes the party was not bailable by the ſheriff 
_ - or gaoler without the king's writ: but if the party offered 
ſufficient caution de parendo mandatis eccleſie in far mæyuris, 
then ſhould the party have the king's writ to the biſhop 
to accept his caution, and to cauſe him to be delivered; 
And if the biſhop will nor ſend to the ſheriff to deliver 
him, then ſhall he have a writ out of the chancery to the 
ſheriff for his delivery: Or if he be excommunicated for 
a temporal cauſe, or for a matter whereof the eccleſiaſtical 
court hath no cognizance, he ſhall be delivered by the 

; king's writ without any ſatisfaction. 2 nfl. 189. 
Enormons of- 12. For manifeſt offences} Which ſeems to be under- 
fFencess ſtood of inferior crimes of an enormous nature under the 
degree of felony ; as dangerous riots, exorbitant reſcouſes, 
miſpriſion of treaſon, premunire, and ſuch like heinous 
offences. Yet it ſeems to be in a great meaſure leſt to 
diſcretion, to judge in what caſes their crime is ſo flagrant 
and enormous, that they ought not to have the benefit of 
it. 2 Haw. 99. 

Treafont. * 13. Or for treaſon touching the king himſelf] By the com- 
mon law, a man accuſed or indicted of high treaſon, ot 
14 of any felony whatſoever, was bailable upon good ſurety, 
14 until he were convicted; for at common law, the gaol 
was his pledge or ſurety, that could find none. 2 J. 


| 
| 
| 
| 


| | 189. i 
| iy Shall be in no wiſe repleviſable*by the common writ, aur 
| | without writ] That is, the ſheriff ſhall not ceplevy them 
| by the common writ de homine replegiando ; nor without 
| writ, that is, ex officio: But all or any of theſe may be 
| bailed in the king's bench. 7d. 
14 Perſons bailable» Next the act ſetteth down ſeven kinds of offenders that 
| may be bailed: 
' Lareeny by in- 1. Such as be indifted of larceny by inquefls taken bet 
wi queſt taken. Heriffi or bailiffſs] That is before ſheriffs in their torms, 
| =”. or lords in their leets, or thoſe that have infangthief and 
| BY outfangthief; that is, who have the privilege to judge 
| thieves taken within their fee, or thieves dwelling will- 
in their manor and taken for felony out of their 
| | Yer this is expounded that they be of good fame. 2 1%. 
UN 4 190, | 05 
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2. Or of light ſuſpicion] But if the preſumption be gaſpielos. 
ſiroog, or the defamation great, the juſtices may refuſe 
to bail them. Hal“ Pl. 102. And this is expounded 
alſo that they be of good fame. Id. | 
3. Or for petit larceny that amounteth not above the valut petit larceny: 
of 129. if they were not guilty of ſome other larceny aforetime] 
This act divideth larceny into two kinds; grand larceny, 
when the thing ſtolen is above the value of 12d. and 
petit Jarceny when it is of the value of 12 d. or under, 
2 Infl. 189. 0 
And it ſeems to be agreed, that there is no neceſſity 
that ſuch perſons be of good fame; yet upon the conſtrue- 
tion of the whole ſtatute, if ſuch perſons be taken with 
the manner, or confeſs the fact, or their crime be other- 
wiſe open and manifeſt, it ſeems that they ought not to be 
bailed; but if there be any colour of probability for their 
innocence, it ſeems moſt agreeable to the intention of the 
ſtatute to bail them. 2 Haw, 101. wo 
4. Or guilty of receipt of felons] Theſe are acceſſaries Receiving 
after the fact. 2 H. H. 100. — 
5. Or of 'commndment or force er of aid in felmy done] Ailing felons. 
Theſe are acceflaries before the fact. 2 H. H. 100. 
But acceſſaries to felonies are not to be bailed, unleſs 
they be of good reputation: And it ſeems at this day to 
be ſettled, that where there are flrong preſumptions of 
guilt, ſuch acceſſaries are not bailable by this ſtatute. 
2 Haw, 102. | 
6. Or guilty of ſome other treſpaſi for which one ought not Treſpaſſes, 
to loſe life nor member] But it ſeems reaſonable to qualify 
the generality of this expreſſion, with this limitation, that 
ſuch accuſation ought to be either on a light ſuſpicion, or 
elſe that the offence be inconſiderable, or that it be not 
excluded from, bail by ſome ſpecial act of patliament. 
2 Haw. 99. 2 H. H. 135. | 
7. And a man appealed ty a prover after the death of the Perſons appealed 
peer if he be no common thief nor defamed] And by parity by # provor after 
of reaſon, he may be bailed, if the approver waive his ap- _ 
peal, or be vanquiſhed, 2 Haw: 98. N 
_ Be let out by ſufficient ſurety] If a juſtice take inſufficient Taking infef- 
ſurety, and the party appear not, be is finable by the judge ficient bail. 
of aſfge. H. P. 97. But if the priſoner appear there- 
upon, the juſtice is ſafe. 2 Haw. 89. 
And if 2 perſon who has power to take bail, be ſo fat 
impoſed upon, as to ſuffer a priſoner to be bailed by inſuf- 
cient perſons, it is ſaid that either be, or any other per- 
who bath power to ball him, may require the party to 
v * y req 
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Bail. 


25e juflices, 


By ane juſtice, 


with them, and may commit him on his refuſal, for that 
inſufficient ſureties are no ſureties. Id. 

And the perſon who is to take the hail, may examine 
them on their oaths concerning their ſufficiency, 1, 


2 H. H. 125. 
It is to be obſerved, that the above ſtatute extends only 


to bail in criminal offences, and therefore gives no power 


at all to juſtices of the peace to bail any pe. ſons on pro- 


ceſs in civil actions, or for contempts. to ſuperior courts, 
2 Haw. 106. 

There are furthermore many ſtatutes, which prohibit 
bail and mainpriſe in very many caſes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 
titles which treat of thoſe matters, | 

And where a ſtatute o:daineth, that an offender ſhall 
be impriſoned at the king's will or pleaſure, there the pri- 
foner cannot be bailed, till he hath redeemed his liberty 
by ſuch fine or ranſom as ſha}l be aſſeſſed by the king's 
Juſtices in his courts, Dalt. c. 167. 

And thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their mititmus with the felony ſo confeſſed, ſeem to 
be excluded from bail; for bail is only proper where it 
ſtands indifferent whether the party be guilty or innocent, 
2 Haw. 97- | | 
Altho' a perſon be committed to be detained without 
bail or mainpriſe, yet if the offence be by law bailable, he 
that bath power of bailing may bail him. 2 H. H. 135 


. Who may bail, and the manner of it. 


By the common law, the ſheriff and every conftable, 
being conſervators of the peace, might have bailed one 
ſuſpectod of felony ; but this authority is tran: ferred from 
them to the juſtices of the peace by. ſeveral ſtatutes. 
Lamb. 15. 

And it ſeems to be a good general rule, that fo far a 
any perſons are judges of any crime, fo far they have 
power of bailing a perſon indifted before them of ſuch 
crime: And upon this ground it ſeems clear that any 


two juſtices (1 ©.) may of common right bail perſons in- 
dicted at the ſeſhons, for that any two ſuch juſtices may 


hear aud determine the indictment. Alſo it hath been 


holden, that any one {juſtice hath the like power; and 
this ſeems to be implied by the ſtatute of 1 K. 3. Fo + 
* . © whic 

” , 4 ” 
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which giving ons juſtice power of bailing perſons arreſted 
for felony, in life form as if ſuch perſon had been indifled at 
the ons, cleatly ſuppoſes, that if ſucK perſons had been 
indicted at the ſeſſions, they might have been bailed by 
any one juſtice. And if any one juſtice had ſuch power, 
bele the ſtatute ſpecially relating to the power of juſtices 
in granting bail, it ſeems that he hath ſtill the ſame power 
in relatioh to perſons ſo indifted of any bailable crime 
under the degree of felony, becauſe the ſaid ſtatutes ſeem 
not to reſtrain him in any ſuch caſe, under the degree of 
felony, from any power which he lawfully might claim 
before, 2 Haw. 103. | | 

Bur it ſeems difficult to maintain the power of one juſtice 
to bail à perſon, for any crime 4-fore indictment, unleſs 
dy ſome ſtatute it be limited to the conuſance of one 
juſtice, or unleſs it be an offence directly tending to the 
breach of the peace, the bailing of perſons far which ſeems 
properly to come under their conuſance as conſervators of 
the peace. 2 Haw, 1035. 

And Mr. Dalton ſays, if it is not in caſe of felony, it 
ſeemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordered in particular inſtances by 
ſome ſpecial ſtatute, Dalt. c. 12. 

And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one who 
has given anther a dangerous wound, according as it 
ſhall appear from the whole circumſtances that the party 
is moſt likely to live or die; for that every ſuch juſtice 
deing a principal conſervator of the peace, the offence: at 
preſent being only an enormous breach thereof,, and no 
felony, ſeems properly. to come under his conuſance. 
2 Haiv. 103. | 

But by 1 & 2 P. & M. c. 13. If a perſon be arreſlad for 
manſlaughter or felony, or ſuſpicion thereof, being bail. 
able by law, be ha! not be let to bail or mainpriſe by any ju 
tices, but in open ſeſſions, except it be by two juſtices at the 
4% (14 ), and the ſame to be preſent together at the time of 
the Jaid bailment ; Mich bail they Hall certify in writing 
ſebſeribed or ſigned with their own hands, at the next general 
ao! delivery to be holden within the county where the perſon 
Fall le arreſſed or ſuſpected. | 

And the ſaid Juflices, or one of them, being of the quorum, 
when any ſuch priſoner is brought before them, ſor dny man- 
faughter or felony before any ball ment, ſhall take the examina- 
fron of the ſaid priſoner, and information of them that bring 
lim, of the fait and circumſtances thereof, and the ſame, or as 
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much thereof as ſhall be material to prove ih felmy, ſhall put 


in writing before they make the bailment : Which examination, 


fogether with the A the ſaid juſlices ſhall certify at the 
next general guol deltvery to be holden within the Jimits of their 


commiſſion. 


And the ſaid juſlices ſhall have power to bind all ſuch by re- 
cogn'zance a3 do declare any thing material to prove the offence, 
to apprar at the next general gaol delivery to give evidence 
gan the pariy on his trial: And hall certify the ſame in lite 
manner. SED 

And ary juſtice offending contrary to this aft, ſhall on due 
proof by examination, be fined by the judges 4 aſſize. 
But in London, Middleſex, and in other cities and towns 
cor pora'e, juſtices may let priſoners to bail, as they might before 
this aft ; but when they ds bail, they are to take and 50 oh 
Bail and examination as is here diretted, | 


ul at's 4 I. Requiring exceſſive bail. 

By the declaration of rights 1 l. e. 2. c. 2, exceſſive 
bail ought not to be required. Wore” 

VIE. Denying bail where it ought to be granted. 


To refuſe bail where the party ought to..be. bailed (the 
party offering. the ſame) is a miſdemeanor. puniſhable not 


only by the ſuit of the party, but alſo. by. indiQtment, 


2 Haw, 90. H. P. 97. "ap 


VII. Granting bail where it ought to be denied. 


Admitting bail where it ought not, is puniſhable by the 
judges of aſſize by fine; or puniſhable as a negligent eſcape 


at common law. H. P. 97. 


E the keeper of a priſon bail any not bailable, he ſhall 
lofe hid fee and office; if another 'officer, he ſhall have 
three years impriſonment, and make fine at the king's 
pleaſure, 3 Ed. 1. c. 15. e | 
AM. 18 G. 2. X. and William Clarke, eſquite. He as + 
Juſtice of Surry committed a man on ſuſpicion of ſtealing 
2 mare, and bound over the owner to proſecute, After- 
wards upon examining two other perſons he admitted the 
party to bail, The profecutor appeared at the affizes, and 
found a bill, but the party accuſed did not appear. And 
the court granted an information againſt the juſtice, de- 
claring they ſhould not have bailed the man themſelves 


Str. 1216. 
ee IX. Of 
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Bail. 
IX. Of bail by writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath pro- 
vided a remedy in moſt caſes by the habeas corpus aR 31 
C. 2. c. 2. The ſubſtance of which is briefly thus: 

If the commitment is for treaſon or felony plainly and ſpeci- 

ally expreſſed in the warrant of commitment; alſ1 if any per- 
ſm is committed and charged as acceſſary before the fact to 
any petty treaſon or felony, or upon ſuſpicion thereof, or with 
ſuſpicion of putty treaſon or felony, which petty treaſon or felony 
ſhall be plainly and ſpecially expreſſed in the warrant of com- 
mitment e in ſuch caſes the perſon ſhall not be bailed on a writ 
of habeas corpus; otherwiſe he may be bailed, 
' Alſo if a perſon is committed for treaſon or felony ſpecially 
expreſſed, yet if be ſhall in open court the firſt week of the 
term, or ffrſ day of aſſize, petition to be tried, and ſhall not 
be indilled ſome time in the next term or aſſize after the com- 
mitment, he ſhall upon motion the laſt day of the term or aſſixe, 
be bailed, unleſs it ſhall appear to the judge upon cath that the 
king's wins could not be produced within that time, and 
then if he ts not tried in the ſecond term or aſſixe, he Hall be 
diſcharged. 

Previous to the aforeſaid bailment, the priſoner, or ſome per- 
ſon on his behalf, Hall demand of the 72 or keeper, a trie 
copy of the warrant of commitment, which he ſhall deliver in 
fix hours, on pain of 1001. to the party grieved for = va 
offence, and 2001. and for feiture of his office for the ſecond. 

Then application is to be made in writing, by the prijoner 
or any perſon for bim, atteſted and ſubſcribed by two witneſſes 
who were preſent at the delivery thereef, to the court of chan- 
cery, king's bench, common pleas, or exchequer, or if out of term 
time, to the lard chancellor or one of the judges ; and a copy of 
the warrant of commitment ſhall be produced before them; or 
oath made that ſuch copy was denied. 

But if any perſon hath wilfully neglected by the ſpace of two 

terms to apply for his enlargement, he ſhall not havs @ habeas 
corpus granted in the vacation. , 
' This being done, the lord chancellor, or judges reſpelbiveh, 
Hall award an habeas corpus under the ſeal of the court, on 
pam of 5001. to be marked in this mannry, Per ſtatutum 
tricehmo primo Caroli-ſecundi regis, and ſigned by the per- 
ſm that awards the ſame ; and ball be directed to the officer or 
teeper, returnable immediate. | 

And the charges of bringing the priſoner ſhall be aſcertained 
by the judge or court that awarded the writ, and indorſed there= 
n, not exceeding 12 d. a mile. 
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Bail. 


Then the writ ſhall be ſerved on the keeper, or left at tha 
gael with any of + the under officers ; and the charges fo indurſe. 
ed, ſhall be paid or tendred to bim, and the priſoner ſhall give 
bond to pay the charges of carrying him back if he ſhall bg re. 
manded, and that he till not make any «f;ape by the way. 

Thiz done the cer ſhall within threg days after ſervice (if 
it is within twenty miles) return the writ, and bing the bay, 
and ſhall then likewiſe rf the true cauſe of the impriſen 
ment; if above twenty miles and lit than an hundred, then 
within ten days ; if above an hund ed, then within twenty 
days z on lite pain az before. 

But after the aſſizes are prociaimed for the county where the 
priſoner is detained, he ſhall nit be removed. 

Then if it Mall appear ta the ſaid lord chancellor or judges, 
that the priſoner is detained cn a legal proceſs, order or wars 
rant, ent of ſome court that hath juriſdictian of criminal mat- 
ters, or by warrant of a judge er juſſice of the peace for mat- 
ters, for which by law he i n.t butlable ; in fuch caſe the pris 
ſener ſhall not be diſcharged. 

If he fall be diſcharged, he ſhall thereupen enter into recegs 
nizance to appear on hi« trial ; and the writ, and return there. 
of, and recognizance ſhall be certifi.d into the court where the 
trial muſi be. | 

But perſons charged in debt, or other ation, or with pra- 
eſs in any civil cauſe, after tbeir diſcharge for @ criminal 
effence, Pall be kept in cuflody for ſuch ather ſuit. 

And perſons fo ſet at large, ſpall not be recommitted for thy 
ſame effence, unleſs by order of court; on pain of 5001. 1 
the party grieved, | | 

Two things I ſhall obſerye upon this ſtatute: 

1. That altho' the conſtable by bis own authority, 
without any warrant of commitment, may carry offen» 
ders to gaol, and this was the method of ſecuring pris 
ſoners before there were any juſtices of the peace; 
yet ſince the inſtitution of the cflice of juſtices of the 
peace, it is better that they be carried before a juſtice, to 
be ſent by him to gaol by warrant of commitment; other» 
wiſe they have a right to be bailed upon this act, whatever 
the offence may be. 

2. That the w-rrant of commitment ought to ſet forth 
the cauſe ſpecially ; that is to ſay, not for treaſon, or fee 
lony in general, but treaſon ſer counterfeiting the ling 

coin, or felony for fl:aling the goods of ſuch a one tg ſuch 
value, and the like; that fo the couft may judge there- 
upon, whether or no the offence is ſuch, for which 2 pri 
ſoner ought to be admitted to bail, 
| J. Actnour 


Batl,” 


X. Acknowledging bail in another man's name. 


By the 21 J. c. 26. am perſon ſhall acknowledge, or 

pure to be acknowledged, any bail in the name of any other 
mt privy to the ſame 3 be fhall be guilty of felony without be- 
nefit of clergy. | 

ln the name of any other] T. 6 G, Two people put in 
bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating bail 
on this ſtatute. So the court ordered them and the at- 
torney to be ſet in the pillory, which was done according- 
ly. Str. 384. 

Bail taken before a judge is not within this ſtatute, till. 
it be nled of record, 1 H. H. 6g6. But it is withia the 
following ſtature of 4 W. c. 4. by which it is enacted, 
that any who hall per ſonate ans her before thoſe who have au- 


thirity to take bail, ſo as to make him liable to the payment of 


amy ſum of money in that juit or action, ſhall be guilty of fe- 
im (but within clergy.) 


Form of bail. 


Weftmorland, B E it remembred, that on the. — day 

| 0 in the —— year of the reign 
of A. O. of yeoman, A. B. of yeoman, 
and B. B. of =—— yeoman, came before us John Moore, 
eſquire, and Richard Burn, doctor of laws, two of his may 
wfty's juſtices f the peace in and for the jaid caunty, one 
whereof is of the quorum, and ſeverally acknowledged them- 
ſeives to owe 19 our jaid lord the king, that is to ſay, the ſaid 
A. O. 20 l. and the ſaid A. B. and B. B. 10 l. each, to 
be reſpeclively levied of their lands and tenements, goods anid 
chantels, if the ſaid A. O. ſhall make defauit in the perſarm- 
once of the condition indorſed, [or underwritten. } 

| —. Moore, | 
ichard Burn. 


De condition of th f recognizance is ſuch, that if the withyn 
[above] boynd A. O. /pall perjanaily appear before the Juſtices 
of cur ſovereign lord the ling aſſigned to keep the peace within 
the jaid county, and likewiſe Io hear and determine divers fe- 
nies, treſpaſſes, and other miſdemeaners in the ſaid county 
commutted, at the next general quarter ſeſſums of the peace Cor, 
before his majeſly's juſtices of gas delivery at the next general 
gool delivery} to be holden in and fer the_jaid county, thin and 


bers ta anſwer to our ſaid 7 lord the king, for and 


4 concerning 
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184 Bail. 


concerning the felinious taking and flealing of —— the pr 

of A. M. of ——— yeoman, with the ſuſpicion whereof the 

ſaid A. O. flands charged before us the ſaid juſtices, and to ds 
and receive what ſhall by the court be then and there enjoined 

him, and ſhall not depart the court without licence, then the 

above ¶ within] written recognizance ſhall be void. 


Or, if the party is in priſon, and fo abſent, Lord 
Hale ſays, this is the true form from Lambard. 


Weſtmorland. B E it remembred, that on the 
0 in the year of the reign 

of befere us John Moore, eſquire, and Richard Burn, 
Autor of laws, two of thi juflices of our ſaid lord the king, 
aſſig nel to keep the peace within the ſaid county, and one of us 

of the quirum, at Grimeſhill in the ſaid county, did come A. B. 
and. B. B. of in the ſaid county, yeomen, and tool in 
bail until the next gaol delivery to be holden in the ſaid county, 

one A. O. of labourer, taken and-detained in prijon 
for ſuſpicion of a certain felony in flealing the property 
and tcok upon thengfelves each of the ſaid A. B. 
and B. B. under the penalty of 20 l. of good and lawful mo- 
ney of Great Britain, of the goods and chatitels, lands and 
tenemients, of them and each of them, to the uſe of our ſaid 
lord the king, bis heirs and ſucceſſors, to be levied, if the ſcid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 
* the juflices of our ſaid lord the king,* aſſigned to deliver 
8 ſaid gaol, to land to right concerning the any” aforeſaid, 
Given under 


according t» the law and cuflom of England. 
our ſeals, &c. 


But the ſeal need not be, for they are. judges of record; 
only it may be barely ſubſcribed by them: or thus, 
Taken and acknowledged the day and 
year abovewritten, brfore us the 
aboveſaid 
— John Moore, 
| Ri. Burn. 


And hereupon a warrant iſſues for his deliverance, 


4 = thus: | 
| 3 Weſtmorland. JOHN Moore, eſquire, and Richard 
| Burn, dicter of laws, tro of the juſtices 
| of and one of us of the quorum, To the keeper of his majefty't 
1:1 gaol at in the ſaid count, greeting. Foraſmuch as A. O. 
of labourer, hath before us found ſufficient ſuretics ie 


1. oppear 


Batl. 


appear before the juſtices of gavl delivery at the next general 
900 delivery to be holden in the ſaid county, to anſwer to fuch 
things as ſhall be then on the behalf of our ſaid ſovereign lord 
ebjefied againſi him, and namely, to the felonious taking of 
— (for the ſuſpicion whereof he was taken, and commit- 
ied to your ſaid gaol) : We command you on the behalf of our 
aid ſovereign lord, that if the ſaid A. O. do remain in your 

ſaid gaol for the ſaid cauſe, and for none other, then you fer- 
bear to detain him any longer, but that you deliver him thence, 
and ſuffer him ts go at large, and that upon the pain that will 
thereon en ue. Given under our ſeals at Orton in the ſaid 
county, the day of in the year 
L. Hale ſays, the advantage of this latter kind of bail 

is this, that it is not only a recognizance in a ſum certain, 

but alſo a real bail, and they are his keepers, and may be 

puniſhed by fine beyond the ſum mentioned in the recog- 

nizance, if there be cauſe; and may reſeize him if they 

doubt his eſcape, and have him committed, and fo be 

diſcharged of the recognizance. 


Banks deſtroying. 


185 


EV ERY perverſe and malicious perſon, cutting down Powdike. 


and breaking up of any part of the dike called New 
Pnwdike in Marſhland in the county of N:xfolk, and the 
broken dike called Old field dide by Marſhland in the iſle 
of Eh, or any other bank being parcel of the rind and up- 
permoſt part of the ſaid county of Mar/hland, made for the 
defence and ſalvation of the ſaid county of Mar bn, ſhall 
be adjudged felony, And the ſeſſions may determine the 
lame, 22 H. 8. c. 11. 
By the 6 G. 2. c. 37. 
and maliciouſly break down or cut down the bank of any 
river or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged; he ſhall be guilty of felony without 
benefit of clergy. . 5. 


If any perſon. ſhall unlawfully Sars“ Wer 


And moreover, by the ſtatute of 10 G. 2. c. 32, If Piles forfeeur- 


any perſon ſhall unlawfully cut off, draw up, or remove 
and carry away any piles, chalk or other materials, driven 
into the ground, and uſed for the ſecuring any marſh or 
ſea walls, or banks, in order to prevent the lands lying 
within the ſame from being overflowed and damaged; on 

| complaint 


ing banks, 
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De cr iption of a 
dank rupt. 


Banks deſtroying. 


complaint or information thereof made upon oath to any 
juſtice teſiding near the place, ſuch juſtice ſhall ſum- 
mon the party .complained of, or ſhall iſſue his warrant to 
apprehend and bring ſuch perſon before him, and upon 
his appearance, ot negle(} to appear, he ſhall proceed to 
examine the fact; and upon dee proof thereof made either 
by conſeſſion, or oath of one witneſs, ſhall convict the 
offender ; 'wno mall thereupen forteit 201. balf to the 
informer, and half to the overſeer for the uſe of the poor, 
to be levied by diltreſs and ſale: for want of ſufficient 
diftrefs, to be committed to the houſe of correion, to be 
kept to hard labour for lix months. . 5. 


„ * * Nn 28 
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Bankrupt, 


LeIU Cike ſays, that banque in French ſignifies the 

ſame as menſa in Latin; and that reute is a ſign or 
mark, as we ay a.catt rout is the ſign or mark where the 
cart hath gone; and that metaphorically a bankrupt, or 
bangqueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque fo ay there is left hut a mention 
thereof, 4 /n/t. 277. 

But ss the firſt bankets came to us from Jah, it ſeemeth 
more probable that they brought their name along with 
them j and conſequently that the word bankrupt or bangue- 
route cometh trom the Italian banco ratio, the bench being 
boten. Ihe banker himſelf was ſo called from the bench 
or table which he uſed, with his name inſcribed, aud 
when he failed, his bench was broken. Which word 7 
is what remaineth in that country of the Latina rap; 


VS 


all which, both word and metaphor, we preſerve iu our 


language, when we ſay that a perſon is 6ar4rupt, of that 
fuch a one is broken, 

The deſcription of a bankrupt, withia the fever 
ſtatutes brought together into one view, ſcemeth to be 3s 
follows: Every per fon uſing the irade of mer chandize, by way 
of bargeining, exchange, bertry, cheuiſance, or olle wiſe, in 
groſs, or by retail, or ſeeking his trade of living by buying ard 
felang, er that ſhall uje the trade or profeſſion of a ſer ivintr 
receiving other mens monies or eflates inte lis 5 4 or cuflody, 
who ſhull (1) derart the realm; or (2) begin to keep his bouſty 
r otherwiſe to abſent himſelf; or (3) take ſanituary ; 7 2 

uſer 


Bankrupt. 


faſſer himſelf willingly to be arrefted for any debt or other thing 
not grown or due for money delivered, wares ſold, or any then 
juſt or lawful cauſe or good conſideration or purpoſes ; or (5) 
ſhall ſuffer himſelf to be outlawed ;, er (6) yield hbim{(cIf ro pr i- 
fon; or (7) willingly or fraudulently fhall- procure himelf to 
br arreftrd, or his good? to be attached or ſequefired ; or (8) de- 
port from his dwelling houſe ; er (9) mate any fraudulent grant 
or conveyance of his lands or gods, 'to the intent or whereby his 
creditors ſhall and may be d-feated or delayed for the recovery 
of their ju/! debts; or (10) ſhall obtain any protettion, other 
than ſuch perſin as ſhail be lawfully protefied by privilege of 
parliament ; or (11) ſhall prefer to any court any petition or 
bill againſt any of his crediters, thereby endeavouring to enforce 
them to accept lejs than their juſ d bis, or to procure time, or 
lnger days of payment than was given at the time of their ori- 
ginal contract; or (12) being arre/led for debt, ſhall lie in 
priſon two_months ; or (13) being arrefled for 100 |. or more, 
ſhall eſcops out of priſon, ball be adjudged a bankrupt ; (and 
in the ſaid caſes of arreſt, or lying in priſon, from the time of 
his firft arreft.") I J. C, 15. 2. : 29 J. c. 19. . 2. 15. 
10 An. c. 15. f. 1. 


187 


Every perſon] An Iriſhman, who trades and hath con- liikmen 


tracted debts in England, and comes over here, may have 
a commiſſion iſſued againſt him, at the petition of the 
creditors here; and the Iriſh creditors alſo upon the com- 
miſkon may come in and prove their debts. And gene- 
rally, if a perſon carties on a trade in any place belonging 
to the crown of Great Britain, and comes into Eng/and; a 
commiſſion may be taken out by the creditors in England, 
And there have been ſeveral inſtances, where perſons be- 
longing to the plantations abroad, and which is their ſole 
place of reſidence, yet happening to be in England; have 
had commiſſions of bankruptcy taken out againſt them 
dere. 1 Atkins 82. 


A clergman, it he trades, may be a bankrupt ; for though Clergymen, 


by the 21 H. g. c. 12, he is prohibited to trade, and his 
contracts in that kind ate declared to be void, yet they 
are void with reſpe& to himſelf only, and he ſhall not take 
advantage of the breach of one law, in order to avoid his 
being ſubject to another, 1 tb. 199. 
An infant, though a trader, cannot be a bankrupt ; for 
an infant can owe nothing but for neceſſ«ries ; and the ſta- 
tutes of bankruptcy create no new debts, but only give 2 
ſpeedier and more effectual remedy for recovering ſuch as 
were before due. And no perſon can be made a _— 
or 
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188 Bankrupt. 
ſor debts, which he is not liable at law to pay. 2 Blacks, 


— 


477+ © 
Married women, ve daughter of a freeman of London, being a married 
woman, if the trades ſeparately from her huſband, may be a 
bankrupt. 1 At. 206. 
Uſing the trade ing the trade of merchandize] As by exerciſing te cal- 
of merchandiat, Jing of a merchant, a frocer, mercer, or in one general 
word a chapman, who is one that buys and ſells any thing, 
2 Blackfl, 477. 
But one fiogle act of buying and ſelling will not make 
a man a trader; but there muſt be a repeated practice, 
and profit by it. 2 Blackfl, 476. 
. Of merchandize] But no perſon who ſhall adventure any 
money in the Ea India company, and ſhall receive his 
dividend in merchandize, and ſhall fell or exchange the 
ſame, ſhall be judged thereby a merchant or trader within 
any ſtatute for bankrupts. 13 14 C. 2. c. 24. J 3, 4. 
And generally, buying and felling ſtock in the public 
funds, or government ſecurities, will not make a man a 
bankiupt; the ſame not being goods, wares or merchan- 
dize, within the intent of the ftatute, by which a profit 
may be fairly made. 2 Blackt. 476. 
So alſo the members of the corporation of the Engliſh 
linen company (for making cambricks and lawns), ſhall not 
upon that account only be liable to bankruptcy. 4G. 3. c. 3). 
or deplecientd - © Seeking his trade of (rving by buying and ſelling ] He that 
felling buys only, or ſells only, is not within this deſcription ; but 
it muſt be both buying and ſelling, and alſo getting a live- 
lihood by it. 2 Black. 476. 
Farmers, got» Alſo, by ſpecial ſtatute, 5 G. 2. c. 30. No farmer, 
ziert, or drovert. grazier, Or drover of catile, ſhall be deemed a bankrupt, 
. 40.—— But if ſuch farmer or other ſhallSdeal in woo, 
hops, or the like, he ſhall be deemed a bankrupt ; other- 
wiſe any perſon by taking a farm, might avoid the ſta- 
- tutes. And in the caſe of Mayo and Archer, E. 8 G. 
farmer .who planted potatoes, but withal bought divers 
| K large quantities of potatoes, and fold the ſame again, was 
i #1 adjudged a bankrupt, Str. 513. 
| And if a perſon rent a brick ground, and makes bricks 
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| thereon, for publick ſale, he is ſubje to the bankrupt 
| : laws. Durnf, and E, 1 V. 34. | 5 
| But if a perſon exerciſe a manufacture from the prod: 

. of his own land, as a necefſ.ry or uſeful mode of enjoying 


ibat produce, he ſhall not be conſidered as a trader, though 


he buy neceſſary ingredients to fit it for the market. — 
| "'Wnel 


²˙aaä Ä Apes 


Bankrupt. 


where the produce of the land is merely the raw material 
of a manufacture, and the manufacture not the neceſſaty 
mode of enjoying the land ; there he is a trader. 1d. 

Ad in the caſe of Bartbolometiu and another, aſſignees 
of Davis, a bankrupt, v. Sherwo:d. - M. 27 G. 3. , This ' 
was a caſe tried before Eyre, B. at Oxford aſſizes, 1786. 
The only queſtion was; whether Davis was a trader Within 
the meaning of the bankrupt laws. It was contended that 
he was a dealer in horſes; 2s to which it appeared in evi- 
dence, that Davis, at this time, and for a few years paſt, 
had rented a conſiderable farm at Vhiteburch ; and that he 
kept two, and occaſionally three teams of horſes for; the 
farming buſineſs. That previous to his taking this, farm, 
be had lived with an uncle, during which time he attended 
different fairs, and occaſionally bought and ſold horſes: that 
after he took this farm, there were ſeveral inſtances of his 


- attending fairs, and of every now and then buying a horſe, 


which was not. calculated for the farming buſineſs and 
which be conſtantly ſold again. It appeared, that duting 
the courſe of two years he had bought and fold five or fix 
ho ſes in this manner; two of which had been ſold direQly 
after he had bought them for-the ſake of a-guinea profit, 
and another was fold again within «three days. No-evi- 
dence being offered to contradict this, the judge leſt it to 
the jury on this evidence, who found a verdict for the 


plaintiff. A motion was made for a new trial, which, after 


argument, was reſuſed.— And Aſbbhur, J. ſaid, it is ad- 


mitted on the part of the defendant; that this was à matter 


of evidence, and proper for the conſideration of the jury; 
then if it were proper to be left to them, and there was no 
evidence to contradict it, they were bound to find as they 
did. The general principle is right, that a farmer, as ſuch, 
1s not an object of the bankrupt laws; and if a farmer, in 
the courſe of his buſineſs, buy a horſe, and after uſing him 
for ſome time, ſell him again, that will not ſubject bim to 
the bankrupt laws.” But in this caſe, the evidence is, that 
be bought horſes for the expreſs purpoſe of gaining by it. 
— Buller, J. It appears upon the evidence, that there 
were many inſtances of the bankrupt's buying horſes which 
be could not uſe in his farming buſineſs, and others for the 
expreſs purpoſe of ſelling again. Whether there were more 
P inſtances, was proper to be leſt to the conſidera- 
n of the jury. It is like the eaſe of a vintner, who, if 
be ſell only a few dozen of liquor to particular friends, 
cannot be made a bankrupt; but if he is deſirous to ſell 


to every. perſon es * will ſubject him to the 


bankrupt 


Handierafti. 


Tuakeepers or 
victuallers. 


$hoemakers, 
fmith-s »nd 
dakers, & c- 


Butchert. 


Sceiveners. 


Bankrupt. 
bankrupt laws, But in all theſe caſes, the queſtion it; 
whether the perſon buys and (ts with a view to male 
a preſit by it; and that is p pet to be left to the conſidera 
tion of the jury. Here it was left to them; and they have 
found, that Davis was a trader. Durnfi and Ea, x V. 

73. 
- Ai, no handicraft occupation, where nothing is bought 
and fold, will make a man a bankrupt; as that of a huſ- 
bandman, a gardier, and the like, who are paid for theit 
work and labour. 2 lac. 476. 
Klſo, an innheptr ot viflualler cannot, as, ſuch, be 4 
bankrupt ; for his gain or livelihood dorh —— from 
buying and ſelling in the way of merchandize, but greatly 
from the uſe of his bouſe, furniture, attendance, and the 
like: and though he may buy corn and victuals, to (ell again 
at a profit, yet that no more makes him a trader, than 2 
ſchoolmaſter or other perſon is, that keeps a boarding houſe 
and makes conſiderable gains by buying and felling what 
de ſpends in the houſe, and ſuch an one is clearly not 
within the ſtature. 2 Blackf, 476. Burr. Mansf. 2064. 

In the caſe of Patmas v. Vaughan, H. 25 G. 3. it was 
determined, that an innkeeper who (ells liquor out of his 
houſe to all cuſtomers that aoply for it, is ſubject to the 
bankrupt laws, howevet inconſiderable the extent of ſuch 
dealings and rhe profits arifing from it may be. Darn, 
and EAI, 1 V. 372. (a) 0 0 

But where perſons buy goods and make them up into 
ſaleable commodities, as alert, ſmithu, bakers, and the 
like ; here, though part of the gain is by bodily labour, and 
not by buying and ſelling, yet they are within the ſtatutes 
of -bankrupts: for the labour is only in melioration of 
the commodity, and rendering it more fit for ſale. 2 
Blackft. 476. | | 

Sd alſo, for the like reaſon, a butcher is within the ſta- 
tutes of bankruptcy, Burr. Mansf. 2148, | 

But where a perſon bought a co mine, and worked the 
mine, and ſold the coals, he was adjudged not to be within 
the ſtatutes for bankrupts: But otherwiſe it would have 
been, if he had bought the coals and fold the ſame again. 
2 Wilſ. 169. | | 
Or that ſhall uſe the trade or pro Nen of à ſerivener, re- 
ceiving other mens monies or e into his tre or cuflouy 
Bankers, brokers, and factors are within this deſcriptiolſ. 


5 C. 2. c. 30. / 39. 


— 


— * 


(a) See allo the above caſe of Bartholomew v. Sherwetd. 
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So alſo pawnbrokers, as it ſ-emeth ;' being comprehenge® PatAbrokers, 
under the general word reer, which includes the ſeveral 
ſpecies of brokerage. ! Ah. 206. ' 


But no recerver- general of any taxes granted by aft of R. felder gre, 
parliament, ſhall be deemed a bankrupt. 5 C. 2. c. 30. rl. 


40. . 

4 — to lep his houſe, or otherwiſe 10 abſent himſelf] Perlen keeging 
If a man keeps his houſe for 4 long time, this doth bie bovis. 
not immediately, make him a bankrupt ; but if he con- 

ceals himſelf within his houſe for a day or hour, to 

delay of defraud his creditors, he is a bankrupt. 1 Bac, 

Abr. 250. 

— any protection. other than ſuch perſon as ſhall be lato- Ohtr'ning pro- 
fully protefied by - privilege of par liament] By the. 4 C. 3 weten 2 
0. 33. in teſpecꝭ to perſons having privilege of parliament, 22 
it is enacted, that the petitioners, on affidavit in any of his 
majefty's courts of record at We/lminfter, that the debt is 
juſtly due, and that they verily believe that the debtor is a 

« merchant, banker, broker, factor, ſcrivener, or trader, 
within the ſtatutes of bankruptcy, may fue out a ſum- 
mons, or an original bill and ſummons, againſt ſuch per- p 
ſon, and ſerve him with a copy thereof; and if he ſhal} 
not, within two months after perſonal ſervice of ſuch 
ſummons, pay, ſecure, or compound for ſuch debt, or 
enter into a bond in ſuch ſum and with two ſuch ſureties as 
any of the judges of that court out of which the ſummons | 
Iſſued (hall approve of, to pay ſuch ſum as ſhall be reco-, | 
\ vered in ſuch action, together with ſuch coſts as ſhall be 
given in the ſame; he (hall be adjudged a bankrupt from 
the time of the ſervice of ſuch ſummons; and the credi- 
tors may proceed againſt him as againſt other bankrupts. 
Provided, that this ſhall not extend to any debt contracted 
before March the 8th, 1764. And provided alſo, that no- 
thing hecein ſhall ſubject any perſon intitled to privilege 
of parliament to be arreſted or impriſoned during the time 
of ſuch privilege, except in caſes made felony by any of 
the ſtatutes of bankruptcy. WAY 

But notwichſtanding that a perſon may have commit- For what g bte 
ted any of the aboveſaid acts of bankruptey, yet neverthes ll b. on. 
leſs no commiſſion of bankrupt ſhall be iſſued on the petition of and what is ro 
one or more creditors, unleſi the ſingle debt of ſuch credit:r, or de done previ- 
of two or more, being partners, amounts to 100k. ; er of tube * 
ſuch ereditors petitien ing amounts to 1501. ; er of three or more 
10 2col, 56G, 2. c. 30. / 23. 

And the creditor or creditors petitioning, ſhall, before 
the commiſfion ſhall be granted, make affidavit: before a 

| | maſter 
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192 Bankrupt. 


maſter in chaneery (to be filed with the proper officer) of 
the truth of the debt, and ſhall alſo give 2001. bond to 
the lord chancellor for proving the debt as well before * 
the commiſſioners, as upon a trial at law, if the due if- 
ſuing of the commiſſion ſhall be conteſted, and alſo for 
proving the party a bankrupt, and farther to proceed on 
ſuch commiſſion as hereafter is mentioned: and if it ſhall 
appear, that the commiſſion was taken out fraudulently, 
the lord chancellor may order ſatisfaction, and may aſſign 
ſuch bond to the party injured. Id. 
IToing the com- But theſe circumſtances abovementioned being ob- 
miſftion. ſerved, then the lord chancellor may on ſuch complaint 
in writing as aforeſaid, by commiſſon under the great 
ſeal, appoint ſuch wiſe and honeft diſcreet perſons as to 
him ſhall ſeem good, to be commiſſioners. 13 El. c. , 


: 7. 2. 5 
Commiſioners* ., Which: commiſſioners, before they act, ſhall admini- 
oaih, ſter to each other the following oath: I A. B. do /wer, 


that I will faithfully, impartially, and honeſtly, according t1 
the bit of my ſkill end knowledge, execute the ſeveral powers 
and truſts repoſed in me as a commiſfioner in a commiſſimn of 
bankrupt againſt and that without favour or affection, 
prejudice or malice, So help me God. 5 G. 2. c. 30. / 43. 

And they ſhall keep a memorial thereof ſigned by them, 
amongſt the proceedings. Id. ſ. 44. 


| Notice in the Then the commiſſioners ſhall cauſe notice of the com- 


gazecte -_ a miſſion being iſſued to be given in the gazette, and like» 

jos Ine. Wiſe notice in writing to be left at the bankrupt's uſual 
place of abode, or perſonal notice to be given if he is in 

| priſon. 4. . 1. | 

Bankrupt to In which notice alſo ſhall be appointed a time and place 

. of meeting of the commiſſioners ; which meeting ſhall 
be at three ſeveral times within forty-two days, the laſt of 
which ſhall be on the forty-ſecond day; within which 
time the bankrupt ſhall ſurrender himſelf, and diſcover his 
eſtate and effects. Id. /. 1, 2. = 

But the lord chancellor may enlarge the time for ſuch 

ſurrender and diſcovery, not exceeding fifty days from 
the end of the ſaid forty*two days; ſo as ſuch order be 
made by him, fix days before the expiration of the forty* 
two. 1d. ſ. 3. 

Creditors to A creditor may chuſe whether he will come in un- 

RD der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the fame debt. 
Therefore if a creditor has the bankrupt in execution, be 


muſt diſcharge him from the execution, before be _ be 
d admit 


\ 


Bankrupt, . 


admitted as a creditor under the commiſſion. And a peti- 
tioning creditor, by the very petition, hath made his elec- 
tion, 1 Ath. 83. 152. 

The firſt meeting ſhall be for chuſing an aſſignee or aſ- 
ſignees of the bankrupr's eſtate and effects (which in Len- 
don ſhall be at Guildhall). 5 G. 2: c. 3o. / 26. 

But before aſſignees are choſen, the major part in value 
of the creditors may direct how and with whom the money 
to be received ſhall remain till divided: to which the aſ- 
fignees ſhall conform, as often as 10ol. ſhall be got in. 
Id. ſ. 32. 

ko the creditor or creditors, who ſhall ſue out the 
commiſſion, ſhall proſecute the ſame at their own expence 
till aſſignees be choſen; and the commiſſioners ſhall at the 
meeting for chuſing affignees aſcertain ſuch coſts, and by 
writing under their hands order the aſſignees to reimburſe the 
ſame, out of the firſt effects that ſhall be got in. Id. /. 25. 

At the ſaid meeting for chuſing aſſignees, the commiſ- 
ſioners ſhall admit the proof of any creditor's debt, that 
lives remote from the place of meeting, by affidavit; and 
alſo permit any perſon duly authorized by letter of attor- 
ney from ſuch creditors (oath being firſt made of the due 
execution thereof, either by affidavit ſworn before a maſter 
in chancery, or before the commiſſioners viva voce; and 
in caſe of creditors reſiding in foreign parts, ſuch affidavits 
to be made before a magiftrate where the party ſhall be 
reſiding, and together with ſuch creditors letters of at- 
torney, to be atteſted by a notary publick) to vote in the 
choice of an aſſignee or aſſignees in the place of ſuch cre- 
ditor: And every creditor ſhall be admitted to prove his 
debt, without paying- any thing for the ſame. And the 
commiſſioners ſhall afſign the eſtate and effects unto ſuch 
perſon or perſons as the major part in value of the credi- 
725 according to the debts then proved, ſhall chuſe. Id. 

« 25, 26, 

But no creditor ſhall ſo vote, whoſe debt ſhall not 
amount to 10], Id. ſ. 27. 

And the commiſſioners may from time to time ap- 
point new aſſignees, if the major part of the creditors, 
whoſe debts amount to 101, ſhalluhink fit; and the for- 
mer aſſignees ſhall aſſign to them in ten days after notice 
of ſuch choice, and of the new aſſignees acceptance thereof, 
hgnified under their hands; on pain of 2001. to the cre- 
ditors, with full coſts. Id. J. 30. 

And the lord chancellor, on petition of any creditors, 
may order former aſſignments to be vacated, and new af- 

Vor. J. ſignments 
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Bankrupt. 


fignments to be made of the effects not received ; and the 
commiſhoners ſhall cauſe notice thereof to.be given in the 
two next gazeites, and that the debtors do not pay to the 
aſſignees removed. Id. /. 31. 

And the new aſſignees, on filing a ſupplemental bill, 
ſha]! be entitled to the benefit of the proceedings in a ſuit 
begun in the time of the firſt aſſignees; for there is no 
privity between the bankrupt and the aſſignees, or at moſt 
but an artificial one; and it would be hard, where there 
have been pleadings, examinations, and the like, in 3 
former ſuit, that the new affiguees ſhould not have the + 
benefit thereof, but ſhould be obliged to begia again, 
1 Ait. 88. ; 
Bankropt not On certificate under the hands and ſeals of the com- 
ſurrendring, to miſſionets, that ſuch commiſſion is iſſued, and ſuch per- 
ow ſon proved before them to become bankrupt, any judge 
or juſtice of the peace ſhall, on application to them for 
that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perſon, and commit (B) him to 
the common gaol, there to remain until he be removed by 
order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the 
commiſſioners, of ſuch perſon being in his cuſtody; 
whereupon they ſhall ſend their warrant to him to deliver 
him to the perſon who fhall be named in the warrant, 
who ſhall convey him to the commiſſioners to be exa- 
mined, And the commiſſioners by fuch or any other their 
warrant, may ſeize the goods and papers of ſuch bankrupt 
which ſhall be in any priſon (neceſſary wearing apparel df 
himſelf and wiſe and children excepted). 5 G. 2. 6. 30. 


14. 

5 But if the perſon ſo apprehended ſhall, within the time 
allowed, ſubmit to be examined, and in all things con- 
form, be ſhall have the ſeme benefit as if he had furren- 
dred. Id. ſ. 15. 

By which laſt clauſe it ſeemeth, that the bankrupt ſhall 
not be apprehended and committed, until he (hall bare 
made default, in not ſurtendering and making diſcove!), 
after due notice as aforeſaid, 

Bankrupt to de- Tbe bankrupt, after aſſignees ſhall be appointed, 
liver op. ſhall deliver up to them on oath (to be adminiſtered bj 
a maſter in chancery, or juſtice of the peace) all his 
of account, papers, /and writings not ſeized by the mel 
ſenger of the commiſſion, and not before delivered up 
and then in his power, and diſcover ſuch as are in the 
power of others; and delng not in cuſtody, ſhall * 


Bankrupt. 195 
times attend the aſſig nees, on reaſonable notice given to 
him in writing, or left for him at his place of abode, in 
order to aſſiſt in making out the account of his eſtate. 
5 G. 2. c. 30. J. 4+ 3 
And ſuch. bankrupt having ſurrendred, ſhall at all ſea- gankropt to be 
ſonable times, before the expiration of forty-two days, at liberty to ia- 
or further term, be at liberty to inſpect his papers, in ee his paper. 
preſence of the aſſignees, or ſome perſon appointed by 
them, and to bring with him for this aſſiſtance any perſons 
not exceeding two at a time, and to make extracts from 
thence, the better to enable him to diſcover his effects. 
Id. ſ. 5. 6 
bin order thereto, he ſhall be free from arreſt or $hall be freed 
impriſonment of his creditors, in coming to . ſurrender, from arreſt, 
and from his ſurrender, for the ſaid forty-two days or fur- 
ther term; provided he was not in cuſtody at the time of 
ſurrender. And if he be arreſted for debt, or on an eſcape 
warrant, coming to ſurrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of the commiſſioners or affignees, to the officer who 
ſhall arreſt bim, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy 
thereof, he ſhall be immediately diſcharged: And if any 
officer ſhall in ſuch caſe detain him, he ſhall forfeit to bim 
for his own uſe 51. a day, by adlion of debt, with full 
coſts, 14, f 
And if the bankrupt be in priſon or cuſtody at the Bankrupt in pri- 
time of iſſuing the commiſſion, and is willing to ſurrender — —— 
and be examined, and can be brought before the commiſ- iqued. 
ſioners and creditors, the expence thereof ſhall be paid out 
of his eſtate: But if he is in execution, or cannot be 
brought before the commiſſioners, then they ſhall attend 
him in priſon, and the aſſignees may appoint a perſon to 
attend him in priſon, and to produce him his books and 
papers, in order to prepare his laſt diſcovery and examina- 
tion; a copy whereof the aſſignees ſhall apply for, and 
the bankrupt ſhall deliver to them, ten days before ſuch 
laſt examination. Id. ſ. 6. 
And the commiſſioners may examine him (on oath, Bankrupt to be 
21 J. c. 19. J. 9.) as well by word of mouth, as on interrg- <xamineds 
kalar iet in writing, touching his trade, dealings, eſtate, aud 


| 

effects; and take down in writing his anſwer to verbal 
examinations; which he ſhall ſign: And if he ſhall refuſe 
„ to anſwer, or not anſwer fully all lawful queſtions, or 
- refuſe to ſign the ſame; the commiſſioners may by war- 
e rant commit him to priſon without bail, fl be ſhall 
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ſubmit to them, and full anſwer make, and ſign the 
ſame; which warrant ſhall ſpecify ſuch queſtions, 7g, 
16, 17. | 

/ As 40 by word of mouth, as on interregatories in writ. 
ing] M. 4 G. 2» X. and Solomon Nathan, The de. 
fendant was committed by the commiſſioners, who in 
their warrant recite, that he had been examined before 
them upon his oath, upon which examination he had no- 
toriouſly prevaricated ; they therefore commit him with. 
out bail or mainprize, until he ſhall make a full and true 
diſcloſure and diſcovery of his eſtate and effects, or be 
otherwiſe delivered by due courſe of Jaw. Upon a 
habeas corpus it was moved, that the deſendant might be 
diſcharged. One reaſon whereof was becauſe the 4 
requires, that there ſhall be interrogatories exhibited for 
his examination, that ſo he may have time to conſider of 
his anſwer, and it can then appear to the court, whe- 
ther he is bound to anſwer : perhaps this prevarication 
might be in a matter they had no power to inquire into, 
And by the court; Interrogatories are a term known in 
law, and import that the queſtions are put in writing, 
And they ſaid that Holt Ch. I: held, that the bankrupt 
ought to have a copy and time to conſider of his anſwer, 
Str. 880. 

Or not anſwer fully) In the aforeſaid caſe of X. and 
Sslomon Nathan, another objection againſt the commit- 
ment was, that they commit him, becauſe” upon his exz- 
mination he had notorion fly prevaricated ; this being too loole 
an expreſſion, for he might prevaricate, and yet give a full 
anſwer at laſt, And by the court; Where theſe ſpecial 
authorities are given, the words of the act ought to be 
purſued. 72. 5% 

The cemmiſfloners may by warrant commit him] H. 1 6.3. 
X. and Perret. The defendant being brought up by 
habeas corpus, appeared upon the return to have been 
committed, until ſuch time as he (hall ſubmit himſelf 
„ to the ſaid commiſſioners or the major part of them, 
c and full anſwer make to their ſatisfaction, to the que» 
ee ftion ſo put by them to him as aforeſaid,” Which 
queſtion was ſpecified in the warrant- to have been, that 
unce he did admit there was a deficiency of 13,513. be 
ſhould give a true and particular account what was become 
of it, and how he had diſpoſed thereof. His anſwer was 
that on goods ſold the laſt year he had loſt upwards d 
2, 00 l.; that by mournings he had loſt upwards of 1000|.3 


and thai for 9 of 10 years (he was ſorry to ſay it) be — 


Bankrupt. 


been extremely extravagant, and ſpent large ſums of money. 
Which anſwer not being ſatisfactory to the commiſſion- 
ers, they committed him as aforeſaid, And now the 


court, judging the anſwer to be very inſufficient and — 


ſatisfactory, ordered him to be remanded. Afterwards 
he was brought up again, and it appeared that he had 
given 2 further anſwer, and particularized a woman 
vpon whom he had ſpent 5,000]. from Dec, 1758 to 
Dec. 1759, and. particularized the times of ſending and 
giving it to her; but that no other perſon was privy to 
this, and that the woman (whoſe name was Sarah Powell, 
otherwiſe Taylor) is dead, as he has heard: with ſeveral 
other improbable circumſtances, It was urged, that now 
having given a full anſwer, he ought to be diſcharged ; 
that it is not material, in the preſent reſpect, whether his 
anſwer be true or falſe, or whether bis conduct was pru- 
dent or imprudent; and if he be not now diſcharged, be 
muſt be impriſoned for life. But the court ſtill held the 
anſwer to be incompleat and unſatisſadtory, and again or- 
dered him to be remanded. [And this man was after- 
wards convicted and executed, for concealing his effects. ] 
Burr. Mansf. 1122, 1215. 

Till he Pall ſubmit to them, and full anſwer make] In 
the aforeſaid caſe of Solomon Nathan, the commitment 
was, until he ſhall make a full and true diſcloſure and diſco» 
very of his eflate and effetts, or be otherwiſe delivered by due 
courſe of law, And by the court; This commitment not 
purſuing the words of the ſtatute, the priſoner muſt be diſ- 
charged. Str. 880. 

M. 8 V. Bracy's caſe. A commitment until he fbould 
conform himſelf to their authority, was adjudged ill, becauſe 
too general; ſince they have authority in other matters 
belides that: and it is beſt, in the like caſes, ſtrictly to 
purſue the ſtatute. L. Raym. 100. 

Another commitment till diſcharged by due courſe of law, 
adjudged ill for the ſame reaſon. « 1d. 851. 

But if on an habeas corpus there appear inſufficiency in 
the warrant of commitment, the judge nevertheleſs ſhall 
commit him to the ſame priſon, to remain as aforeſaid, 
unleſs it be made appear that he bath fully anſwered all 
lawful queſtions, or unleſs it appear that he had fufficient 
realon for not ſigning. 5 G. 2. c. 30. / 18. 

And if the gaoler ſhall ſuffer him to eſcape, or to go 
without the walls or doors of the priſon 3 he ſhall, on 

O 3 conviction 
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B. nkrupt not 
ſurrendring and 
conforming, ſe- 
lony. 


Other perſons 
concealing he 
bank:upt's ef- 
fets. 


Bankropt's wife 
may be ezamin- 
ed. 


And evety other 


perſon. 


Bankrupt, 


conviction by indictment or inform aud, forfeit 5001. to 


the creditors. 1d. 


Alſo, the gaoler ſhall, on requeſt of any creditor who 
ſhall have proved his debt, znd producing a certificate 
thereof under the hands of the commiſſioners, produce and 
ſhew him to ſuch creditor; on pain of 1001. to the credi- 
tors, by action of debt, Id. /. 19. 

And by the ſaid ſtatute it is enacted, that if he ſhall 
not within the ſaid time ſurrender himſelf to the commil- 
ſioners, and ſign ſuch ſurrender, and alſo ſubmit to be 
examined from time do time on oath, and in all things 
conform to the ſtatutes concerning bankrupts, and alſo on 
his examination fully diſcover all his eſtate, and how 
diſpoſed of, except what hath been bone fide diſpoſed of 
in the way of his trade and dealings, and except what 
hath been laid out in the ordinary expence of his family, 
and alſo deliver up to them all his effects (except the 
neceſſary wearing apparel of himſelf, and wife aud 
children): then in cate of any default and wilful omiſſion 
in not ſurrendering and ſubmitting to be examined, or in 
caſe he ſhall remove, conceal, or embezzle any part of 
his eſtate to the value of 20 l. or any books of account, 
or writings rela'ing thereto, with intent to defraud bis 
creditors, and be thereof convicted by judgment or infor- 
mation, he ſhall be guilty of felony without ben: fit of 
clergy, and his eſtate ſhall be divided among his creditors, 
Id. J. 1. 

And every perſon who ſhall accept any truſt, or con- 
ceal any eſtate of the bankrupt, and ſhall not in forty- 
two days after iſſuing the commiſſion, and notice thereof 
in the gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 
examined; ſhall forfeit to the credi:ors 1co l. and double 
value of the eſtate concealed, by action of debt with full 
colts, Id. ſ. 21. 

Alſo the commiſſioners may examine on oath the bank- 
rupt's wife, like as other perſons. 21 J. c. 19. 5 6. 
As alſo they may examine in like manner every other 
perſon duly ſummoned before, or preſent at their meet- 
ing, touching the perſon, trade, dealings, eſtate, and 
effects of the bankrupt, and any as of bankruptcy by 
him committed; and may take down in writing the an- 
ſwers to verbal examinations, which the party ſhall fign: 
And if any of them ſhall reſuſe to anſwer, or not anſwer 
fully all Jawful queſtions, or refuſe to ſign the ſame, the 

commiſhoners 
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commiſſioners may by warrant commit him to priſon 
without bail, till he ſhall ſubmit to them, and full anſwer 
make, and-fign the ſame; in like manner as is ſaid before 
in ſection the 19th concerning the bankrupt himſclf. 
56. 2. c. 30. J 16, 17, 18, 19. 

The ſaid commiſſioners ſhall have power by their Matrufe. 2 
diſcretions to take ſuch order with the lands of ſuch bank- — of by ale 
rupt ; as well copy or cuſtomary hold as freehold, which or otherwiſe 
he had in his own right before he became a bankrupt; or 
which he purchaſed jointly with his wife or child to the 
only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as 
he may lawfully part with; or with any perſon of truſt to 
any ſecret uſe of ſuch bankrupt; and alſo with all his 
money, goods, chattels, wares, merchandizes, and debts ; 
and cauſe all the ſame to be ſearched and appraiſed to the 
beſt value they may; and the ſame to be fold by deed in- 
dented, and inrolled in a court of record; or otherwiſe 
ordered for payment of the creditors. 13 El. c. 7. J. 2. 

And if any lands or goods ſhall deſcend or come to the Bankrop t'sfu- 
bankrupt afterwards, before the debts be fully paid; the te fate. 
ſame ſhall be diſpoſed of in like manner. Id. /. 11. 

But this all not extend to lands aſſured by ſuch per- Lands fold bona 
ſon before he becomes bankrupt, provided the aſſurance 54. 
be made bona fide, and not to his own uſe only, or of his 
heirs; and that the party to whoſe uſe they are aſſured, be 
not privy to the fraudulent purpoſe of the-bankrupt to de- 
ceive his creditors. Id. ſ. 12. 

Alſo the commiſſioners may by deed indented, and in- Eſtate tail. 
rolled at Weſminſter in fix months, fell the bankrupt's 
eſtate in tail, whereof no reverſion or remainder is in the 
king or of the king's gift ; which ſale ſhall be good againſt 
all perſons, whom the bankrupt by common recovery, or 
otherwiſe, might cut off. 217. c. 19. / 12. 

Alſo, if the bankrupt hath conveyed any eſtate, on Eſtate mort- 
condition, or power of redemption, at a day to come, by 8 
payment of money, or otherwiſe ;z the commiſſioners be- 
fore the time of the performance of ſuch condition may 
appoint under their hands and ſeals any perſon to make 
tender or payment of money, or other performance, as 
fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as fully 
\ as any other eſtate of the bankrupt. Id. ,. 13. 

Perſons purchaſing copyhold or cuſtomary lands ſhall Cuſt-mary 
Pay a fine to the lord of the manor, who ſhall hereupon * 
admit them. 13 El. c 7. , 4. 
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he hath as cxe- 


cutor. 


Commiſſioners 
may break open 


Bankrupt frau- 
dulently con- 
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Bankrupt com- 

nding with - 
the perion ſuing 
out the com · 


miſſion. 


Debtor prying 
to a banktupt. 


Money received 
ot 4 bankrupt. 
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In order to ſave the expence of two fines, it was re- 
commended by the lord chancellor Ha#dwicke in ſuch 
caſe, to leave out the copyhold eſtate in the aſſignment; 
and then the commiſſioners, when they can meet with 
a purchaſer, may convey to him in the firſt inſtance, 
1 Atk. 96. 

Effects which a bankrupt hath as executor only ſhall 
not be applied to the uſe of the creditors z but ſhall go ac- 
cording to the direction of the teſtator. 1 Ath. 101. 

Commiſſioners and others by warrant under their hands 
and ſeals, may break open the bankrupt's houſes, doors, 
trunks, and cheſts, where he or any of his goods ſhall be 
reputed to be, and ſeize upon and order his body and 
goods as before is ſaid, 21 J. c. 19. / 8. 

If the bankrupt ſhall convey to any of his children, or 
other perſon, any lands or goods, or transfer his debts in 
other men's names, except the ſame be conveyed or tranſ- 
ferred on marriage of any of his children, or for ſome 
valuable conſideration; the ſame may be diſpoſed. of in 
like manner. 1 J. . 15. / 5. 

And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands, goods, or eflate, 
to the value of 201. to defraud his creditors, and ſhall not 
diſcover the ſame, and (if it lie in his power) deliver the 
ſame to the commiſſioners : or if he cannot make it appear 
to the commiſſioners, that he hath ſuſtained ſome caſual 
loſs whereby he is diſabled to pay what he oweth ; he ſhall, 
on conviction upon indictment at the aſſizes or ſeſſions, be 
ſet in the pillory in ſome public place for two hours, and 
have one of his ears nailed to the pillory, and cut off, 21 

. 19. / 5. 

And if = bankrupt, after iſſuing the commiſſion, 
ſhall compound with the perſon ſuing out the ſame, for 
more than his proportion with the reſt of the creditors; 
ſuch commiſſion may be ſuperſeded, and the lord chan- 
cellor may award to any creditor petitioning another com- 
miſſion, and the perſon ſo compounding ſhall loſe his 
whole debt, and deliver up to the new. commiſſioners all 
he ſhall have fo received for the uſe of the other creditors, 
5 G. 2. c. 30. / 24. | 

If a debtor to a bankrupt pays him voluntarily, he muſt 
pay it over again, but it is otherwiſe if he pays bim by 
compulſion of law. Read. Bankr. 

But no real creditor of the bankrupt ſhall be liable 


to refund to the aſſignees, any money which before the 


ſuing forth' the commiſſion was in courſe of trade received 


by 


_ 


Bankrupt. 


by him of the bankrupt before he had knowledge of the 


perſon's becoming a bankrupt, or being inſolvent. 19 G. 2. 
(+ 19. J. 1. . 


And no purchaſer for valuable conſideration ſhall be Perchafer age ts 
after five years, 


impeached, unleſs the commiſſion be ſued out in five 
years after the perſon ſhall become a bankrupt. 21 J. 


c. 19+ /. 14. 


ſeſſion and diſpoſition any goods whereof he ſhall be re- 
puted owner, and take upon him the ſale or diſpoſition 
thereof as owner; the commiſſioners may diſpoſe of the 
ſame, as fully as any other part of the bankrupt's eſtate. 
Id. J. 11. 


extent, Id. ſ. 10. 

Otherwiſe, an extent of the crown is available againſt 
a commiſſion of bankruptcy ; the crown not being within 
the ſtatutes of bankrupts. 1 Ah, 262. 


paid on either fide, 5 G. 2. c. 30. /. 28. 


compound for debts owing to the bankrupt. 1d. ſ. 34, 
35. 


creditors, may exhauſt both the joint and ſeparate eſtate; 
but where there are both joint-and ſeparate creditors, the 
Joint creditors (as they give credit to the joint eſtate) ſhall 
have firſt their demand on the joint eſtate, and the ſeparate 
creditors (as they give credit to the ſeparate eſtate). ſhall 
have firſt their demand on the ſeparate eſtate : But if there 
de a ſurplus of the ſeparate eſſate, the joint creditors are 
intitled to it; for a bankrupt has no right to any thing, till 


201 


If the bankrupt, at the time he ſhall become bank- g. akropte con- 


rupt, ſhall, by conſent of the true owner, have in his poſ- veyiog ol 


keepig poſſeſ- 
ſion, 


If any eſtate of the bankrupt be extended after he is pebt due to the 
become a bankrupt, by any perſon under pretence of his king. 
being an accountant or indebted to the king; the com- 
miſſioners may examine upon oath, whether the ſaid debt 
were due to ſuch debtor or accountant, upon any contract 
originally made between ſuch accountant and the bank- 
rupt; and if it was made with any other perſon than the 
ſaid accountant, or for the uſe of any other perſon, the 
commiſſioners proceedings ſhall be available againſt the ſaid 


The commiſſioners or aſſignees may ſtate accounts be- Commiſſioners 
tween the bankrupt and his debtors or creditors, and ſet may ſtate ac- 
one debt againſt another, and the balance only ſhall be ©2*** 


Allo the aſſignees, with conſent of the major part in May refer to ar- 
value of the creditors preſent at a meeting purſuant to bitration and 
notice to be given in the gazette, may ſubmit diſputes re- *® 
lating to the bankrupt's eſtate to arbitration ; and may 


Creditors of a joint eſtate, where there are no ſeparate Joint trader. 
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they are fully ſatisfied. But for the ſaving of expences, 
where there is a joint commiſſion depending, it ſeemeth 
beſt for the ſeparate creditors not to take out a ſeparate com. 
miſſion, but to apply to the court for an order to be ad- 
mitted to come in and prove their debts under the joint 
commiſſion, 1 Att. 67, 138, 227. 
Reward for dif. Every perſon who ſhall, after the time of ſurrender, 
voluntarily make diſcovery to the commiſſioners or al- 
ſignees, of any part of the bankrupt's eftate, not before 
come to the knowledge of the aſſignees, ſhall have. /. per 
cent. and ſuch farther reward as the aſſignees and the major 
part of the creditors in value, preſent at any meeting, hall 
think fit, 5 E. 2. c. 30. /. 20. 
ales bang Creditors having ſecurity by judgment, ſtatute, recog- 
ſecurity, to have NiZance, ſpecialty with penalty or without, or other ſe- 
only their ſhare. curity, or having no ſecurity, or having made attachments 
in Londen or elſcwhere by any cuſtom of the goods of ſuch 
bankrupt, whereof there is no execution or extent ſerved 
and executed upon the lands, goods, or eſtate of ſuch 
bankrupt before he ſhall become bankrupt, ſhall not be 
relieved for more than a rateable part with the other credi- 
tors, notwithſtanding any penalty or greater ſum contained 
in ſuch ſecurity. 21 F. c. 19. /. 9. 
Seenrhties far Perſons taking ſecurities, payable at- a future day, for 
money not goods delivered to perſons who ſhall become bankrupt be- 
decome due. fore the time of payment, ſhall be admitted to prove their 
ſecurities, and receive their proportion, deducting intereſt 
from the time of payment to the time it would have be- 
come due. 7 G. c. 31. , 1, 2. 

But where the payment depends upon a future contin- 
gency, as if a ſecurity be made to pay to the wife ſo much 
in caſe ſhe ſurvives her huſband, here ſhe cannot come 
in amongſt the creditors, becauſe it is entirely uncertain 
whether ſhe ſhall ever have any demand or not, Andin 
caſs of the event happening afterwards, ſhe can only come 
upon the bankrupt's future eſtate. 1 Barnard. 59. 

The obligee in any bottom-ree, or reſpondentia bond, 


2 


covering. 


\ 


Bottom-ree 
- anſurance, and the aſſured in a policy of inſuranct, ſhall be admitted 
to claim ; and after the loſs or contingency, to prove the 

debt thereon, in like manner as if the ſame had happe 

before iſſuing the commiſſion. 19 C. 2. c. 32. / 2. 
nn The mortgagee may chuſe whether he will come in 

a creditor, Read. Bankr. 

Landlord for A landlord may diſtrain for his rent upon a bankrupt' 
s, either before or after the aſſignment ; but if be 


bis rant. 


neglects to do it, and ſuffers them to be removed, "= 


Bankrupt, 


only come in upon an average with the reſt of the credi- 
—Fors. But if the goods remain on the premiſſes, he may 


diſtrain them, even after the meſſenger is in poſſeſſion, or 
after ſale by the aſſignees. And he is not reſtricted to one 
year only, as in the caſe of executions, but may diftrain 
for his whole arrear. 1 Att. 102, 3. 

An apprentice, for money to be refunded given with 
him on his binding, ſhall come in only amongſt the reſt of 
the creditors pro ra'a. 1 A1. 149. | 

Where debts carry intereſt, the ſame ſhall be -ontinued 
down to the date of the commiſſion : but note creditors 
have no right to prove intereſt upon them, unleſs it is ex- 
preſſed in the body of the notes, Even at law, where 


notes are for value received, and intereſt is not expteſſed, 


the jury do not give the plaintiff, in an action upon the 
notes, intereſt for them, but by way of damages only : and 
commiſſionets of bankrupts cannot award damages. 1 Ait. 
ISI, 259. 

— ſhall not be anſwerable for loſſes occafioned 
by their own neceſſary acts; but if an aſſignee truſts a 
perſon with the payment of money, who fails, and the mo- 
ney is loſt, ſuch aſſignee ſhall be anſwerable over to the 
creditors, unleſs he conſulted the body of the creditors in 
the appointment of ſuch agent. 1 th. 87. 

An aſſignee, who is an officer of the court, and an of- 
ficer of the commiſſion, ſhall not be allowed to ſtop a 
perſon's ſhare in the dividend, on account of his own 
private debt, which is owing to him from that perſon: he 
hath his remedy. at law, and ought not to intermix his 
own private affairs with the commiſſion, to which he is 
only a truſtee. 1 Ath. go. 

f any perſon ſball ſwear that any ſum is due to him 
from the bankrupt, which is not due, or more than is due; 
he ſhall ſuffer as in caſes of perjury, and moreover forfeit 
double to the creditors. 5 G. 2. c. 30. /. 29. 

The aſſignees ſhall keep books of account of all ſums 
and effects received; which every creditor who hath proved 
his debt may inſpect at all ſeaſonable times. Id. ſ. 26. 

The aſſignees ſhall, after four months, and within 
twelve months after iſſuing the commiſſion, cauſe at leaſt 
twenty-one days notice to be given in the gazette, of the 
time and place the commiffioners and affignees intend to 
meet to make a dividend ; at which time, the creditors who 
have not before proved their debts may prove them: and 
the aſſignees ſhall produce fair accounts, and be ſworn to 
them before the commiſſioners, if required by the creditors ; 

and 
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Apprentice. 


Intereſt how to 
de computed. 


A ſſignees how 
far anſwerable 
for loſs, 


Aſſignee cannot 


retain for money 
due to himſelf, 


Iwearing to 3 
falſe debt. 
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Allowance to 
the banktupt. 


Certificate and 
allowance there- 


>diſcharge, to be alſo certifi-d by the commiſſioners ; but 


Bankrupt. 


and they ſhall be allowed therein all reaſonable expence:. 
And the commiſſioners may then order, under their hands, 
a diſtribution (to every creditor a portion ratelike, accord. 
ing to the quantity of his debts, 13 El. c. 7. .. 2.) ; which 
order ſhall contain the time and place of making it, and 
the total of the debts proved, and of the money in the 
hands of the aſſignees, and how much in the pound ſhall 
be then diſtributed ; one part of which order ſhall be filed 
among the proceedings under the commiſſion, and each of 
the allignees ſhall have a duplicate thereof. And the af- 
fignees ſhall take receipts for the ſame, in a book to be 
kept for that purpoſe. 5 G. 2. c. 30. / 33+ | 
The bankrupt ſurrendring and conforming, ſhall be 
allowed 5 J. per cent. if after ſuch allowance the neat pro- 
duce of his eſtate will pay 10s. in the pound; ſo as the 
ſaid 51. per cent. amount not to above 2001, 
And if the neatproduce will pay 128. 6d. in the pound, 
he ſhall be allowed 71. 10s. per cent. fo as it amount not to 


above 2501, 
And if it will pay 15 8. in the pound, he be allowed 
101. per cent. ſo ag it exceed not above 30ol, 


If the neat produce will not pay 10s. in the pound, the 
bankrupt ſhall be allowed ſo much as the affjences and 
commiſſioners ſhall think fit, riot exceeding 
5 E. 2. c. 30. f. 7, 8. | 

But the ſame ſhall not be paid to the bankr 
dividend ſhall be made; becauſe until that 
may ſtill come in to prove their debts. 1 

But no diſcovery on oath ſhall intitle the bankrupt to 
the ſaid allowance, unleſs the commiſſioners ſhall, under 
their hands and ſeals, certify to the lord chancellor, that 
he hath made a full diſcovery of his eſtate, and in all things 
conformed himſelf; and that there doth not appear to 
them any reaſon to doubt of the truth of ſuch diſcovery, 
or that the ſame is not a full diſcovery; and unleſs four 
parts in five in number and value of the creditors, who 
ſhall be creditors for not leſs than 201. and who hate 
proved their debts, or ſome perſon by them authoriſed 
thereto, ſhall ſign ſuch certificate, and teſtify their conlent 
to ſuch allowance and certificate, and to the baokrupt's 


the commiſſioners ſhall not certify the ſame, till they have 
proof by affidavit of ſuch creditors, or of the perfon by 
them reſpeCtively authoriſed, ſigning the ſaid certificate, 
and of the power by which any perſon is fo authoriſed 


(and the letter of attorney of a creditor teſiding in _ 
| VN bats” 2 par 


Bankrupt. 
parts, atteſted by a notary public, ſhall be ſufficient evidence 
in ſuch caſe of ſuch power, 24 C. 2. c. 57. /. 10.) which 
ſaid affidavit, together with ſuch power to ſign, ſhall be 
laid before the lord chancellor with the certificate in order 
for allowing the fame ;—and *unleſs the bankrupt make 
oath, that the certificate and conſent of the creditors were 
obtained fairly and without fraud; and unleſs the certifi- 
cate ſhall, after ſuch oath, be allowed and confirmed by the 
lord chancellor, or two of the judges to whom he ſhall re- 
fer it: and any of the creditors ſhall be allowed to be heard 
againſt making the certificate, and againſt the confirmation 
of it: nor ſhall any commiſſioner ſign the certificate, till 
after four parts in five in number and value of the credi- 
tors ſhall have ſigned it. 5 G. 2. c. 30. . 10. 

And every ſecurity given to the uſe of any creditor, to 
induce him to ſign ſuch allowance or certificate, ſhall be 
void. Id. .. 11. 

Moreover, no bankrupt ſhall be intitled to ſuch allow- 
once, who hath upon marriage of any child given above 
1001., unleſs he prove by his books, or upon his oath, that 
he had remaining at the time ſufficient to pay his debts; 
or who hath loſt in one day the value of 51. ot in the 
whole the value of 1001. in twelve months next before 
his "becoming bankrupt, at cards, dice, tables, tennis, 
bowls, "billiards, ſhovelboard, cockfighting, horſe-races, 
'dog-matches, foot-races, or other paſtime or game, or in 
bearing a part in the ſtakes, or by betting ; or hath within 
one year before he became a bankrupt lolt 100 l. by con- 
tracts for the ſtock of any company, or publick funds, 
where the contract was not to be performed within a 
week, or where the Rock was not actually transferred, 
1. J. 12. 

And moreover, by 24 C. 2. c. 57. When any perſon 
ſhall fraudulently ſwear, before the major part of the com- 
miſſioners, or by affidavit exhibited to them, that a ſum 
of money is due to him from the bankrupt, which ſhall 
in fact not be really owing; and ſhall in reſpect of ſuch 
fiQitious debt, ſigu the certificate for ſuch bankrupt's diſ- 
charge; in ſuch caſe, unleſs the bankrupt ſhall, before the 
major part of the commiſſioners have ſigned the certificate, 
by writing ſigned by him and delivered to one or more of 
the commiſſioners or aſſignęes, diſcloſe the fraud, and ob- 
ject to the reality of ſuch debt, the certificate ſhall be void, 
and the bankrupt ſhall not be intitled to his diſcharge or 
allowance. Id. ſ. g. 

By 14 G. 3. c. 77. , 59. and 16 G. 3. 4. 38. f 69. 
ankrupts who have conformed to all the laws relatiag to 
| 10 them, 
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| Bankrupt's duty 
| after allowance, 


| Commiſſioners 
N pay. 


Half fees on re- 
« newing the com- 
miſſion· 


Attorney's bill, 


Bankrupt dying. 


. 


Bankrupt. ; 
them, but who cannot obtain their diſcharge, may peii- 
tion the court of chancery. 

By 18 G. 3. c. 52. , 76. The lord chancellor is im. 
powered to allow certificates to bankrupts who have con- 
formed, though not ſigned by four fiſths of their credi- 
tors, by, 

The bankrupt, after allowance of the certificate, ſhall 
attend on notice in writing from the aſſignees, to ſettle 
accounts, and (hall have 2s. 6d. a day allowed for at- 
tendance ; and if he ſhall negle& or refuſe, he ſhall, on 
oath made by the aſſignees before the commiſſioners, be 
apprehended and committed to cloſe gaol, by warrant of 
the ſaid commiſſioners, till he conform. 5 G. 2. c. 30. 
36. 
4 To prevent expences, no money ſhall be paid out of 
the effects for eating or drinking of the commiſſioners, or 
of any other perſon; nor ſhall the commiſſioners have 
above 208. each for each meeting; not any ſchedule be 
annexed to the deed of aſſignment: Commiſſioners acting 
contrary hereto, ſhall be diſabled for ever to act as ſuch, 
14. , 42. | 

f by the death of commiſſioners, or otherwiſe, it be 

neceſlary to renew the commillion, half fees only ſhall be 
paid. Id. /. 45. | 

All bills bf fees or diſburſements demanded by any ſo- 
licitor, clerk, or attorney, ſhall be ſettled and certified by 
a maſter in. chancery, who ſhall have for the ſame 204, 


Id. .. 46. 


Bankrupt dying before diſtribution, ſhall not hinder the 
diſtribution. 1 J. c. 15. / 17. 

And if the certificate be allowed in the lifetime of the 
bankrupt, it is good, though it be not confirmed by the lord 
chancellor till after his death: for the operative ſorce of 
it ariſes from the conſent of the creditors ; and when con- 
firmed, it hath its effect from the beginning. 1 41. 77. 

And the allowance to the bankrupt, being a veſted in- 
tereſt, ſhall go to his executor, 1 Ath, 2c8. 

In 18 months after iſſuing the commiſſion, the aſ- 
ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 
tice to be inſerted in the gazette of the time and place the 
commiſſioners intend to meet to make a ſecond diſtribu- 
tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 


the affignees ſhall produce their account on oath, and 


what is in their hands ſhall by order of the commiſhoners 
be forthwith divided, Which ſecond dividend ſhall be 
final, unleſs a ſuit in law or equity be depending, or pi 


Bankrupt. 
of the eſlate ſtanding out that cannot have been diſpoſed 
of, or that the major part of the editors ſhall not have 
agreed to be ſold, or unleſs ſomꝰ other or future eſtate of 
the bankrupt ſhall come to the aſſignees; which they 
ſhall, as ſoon as may be, convert into money, and in two 
months diſtribute the ſame in like manner, 5 G. 2. c. 30. 


* Bot no ſuit in equity ſhall be commenced by the aſ- 

fignees, without conſent of the major part in value of the 

creditors, who ſhall be preſent at a meeting of the creditors 
[ſuant to notice in the gazette, Id. /. 38. | 


If the bankrupt ſhall be taken in execution, or detained Bankrupr's dif- 
in priſon, for debt owing before his bankruptcy, by reaſon charge. 


that judgment was obtained before the certificate was al- 
lowed and confirmed; any judge of the court, on pro- 
ducing the certificate, may order him to be diſcharged 
without fee, 1d. . 13. 

And if the bankrupt's eſtate will pay 158. in the pound, 
he ſhall be diſcharged from all the debts by him owing at 
he time he became bankrupt: And if he ſhall be arreſted 
or proſecuted for any debt due before that time, he ſhall 
be diſcharged on common bail, and may plead in general, 
that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his conforming, and al- 
lowance thereof, ſhall be ſufficient evidence of the trad- 
ing, bankruptcy, commiſſion, and other proceedings pre- 
cedent to the obtaining the certificate z and a verdict ſhall 


paſs for the defendant, unleſs the plaintiff can prove that 


the certificate was obtained fraudulently, or can make 
appear a concealment by the bankrupt to the value of 10l. 
And if the plaintiff is caſt, the defendant ſhall have full 
colts, Id. ſ. 7. 

But if any commiſſion of bankruptcy ſhall iſſue againſt 
any perſon who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 
charged by an act of inſolvency, then the body only of 
ſuch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate- ſhall remain liable to 
his creditors (his tools of trade, neceſſary houſehold goods 
and. furniture, and neceſſary wearing apparel of himſelf 
and wife and children, only excepted), unleſs the eſtate of 


ſuch perſon ſhall produce clear of all charges 158. in the 
pound, 14. 7. 9. N 


But 


207 


ꝶ6ũ = 2 
282 


— 2 
2 


r 2 
e © reno oor 
mY 4 yo WT” 
9 


w 1 * a 
— L 


by 
DS . 4 > © 
— 22. . 


+4 Pn 3 
— * * * 
244. . 3 


= 
F138 
1 
a 
* 
W 
7 
£ 
* 
1. 
vb" 
* 
8 4 
a 
$4 
* 4 
4 | 
. 
4 
1s 
o 
ved 
* 
* 
482 
7 
9 
1 
1 
HM 
EIN 
$7-; > 
—— 1 
2. 
45 
5 
„ 


= +> # 2 A424 . — - P * - 
* a mu 
= 4 at PTY F < 1 = . CE» * = 
— * W 
- >” 41-2 Ip — * — - 
- oo > wv. —— 
7 * x y 8 — — 
tow abi SCALE 22 2 WV 
_ 22 — * a « * =, $2 
. = 26.663 1 = — " _ 


— — EST 4 
»' >-Z>Y n 3 * "oY 22 


2 
3 


208 


Soreties not 


Commiſſioners 
to account and 
pay the over - 


Proceedings to 


Bankrupt. 


But the bankrupt's diſcharge, and allowance of his cer- 
tificate, will not preclude the creditors from proceeding 
againſt his ſureties. 1 At. 83. 

The commiſſioners ſhall, on lawful requeſt of the bank. 
rupt, declare how they have beſtowed his lands and goods, 
and pay to him the overplus, if any there be. 1 3 E. 


c. 2. . 4. 
On petition to the lord chancellor, he may order 


be entred of re- the proceedings to be entred of record, to be at any 


cord. 


| Remedy on 
commiſffioner 
being ſued, 


King's death 


timg ſearched and produced as evidence. 5 G. 2. c. 30. 
41. ö 
f ä — ſued for any thing done on the ſtatute 
ef 13 El. and 1 J. may plead the general iſſue; and if he 
recovers, ſhall have his coſts. 1 F. c. 13. /, 16. But 
there is no proviſion for any thing done by them, or by 
the aſſignees, on any of the ſubſequent ſtatutes, 

The commiſſion ſhall not abate by the death of the king, 


mot to abate the & G. 2. c. 30. / 45» 


commiſſion. 


Note; the act of 5 G. 2. c. 30. fo often mentioned 
above, is but temporary, and by the 34 C. 3. c. 57. is 
further continued till the 1ſt Fune 1796; and from thence 
till the end of the then next ſeſſion of parliament, ] 


A. Warrant to apprehend a bankrupt. 


Weſtmorland. ] To 


N EREAS a certificate under the hands and ſeals of 

hath this day been produced before me 
ſetting forth that a commiſſien of bankruptcy is iſſued againſ 
m—— end that the ſaid is proved before them the 
faid — being the major part of the commiſſicners autht- 
rized in the ſaid commiſſion, to le a bankrupt : And whereas 
application hath been made to me by - by order of tht 
faid commiſſimers, for the apprebending the ſaid Theſe 
are therefore to require you, on fight hereof, to take and ap- 
prebend the ſaid and bring him before me or ſome other 
of bis maje/ty's juſtices of the peace for the ſaid county, to bt 
procceded againſt a cording to law, Given under my hand 
and ſeal 1h day of, &c, 


/. | | B. Coms 


Bankrupt. 
B. Commitment RIGS 


To the keeper of the common gaol 
at — ia the ſaid county, J. P. 

Weſtmorland. J eſquire one of his majeſty's juſtices 
of the peace for the ſaid county 
ſendeth greeting: 


7 Send to you hertwithb' — being duly certified to be a 
bankrupt, requiring you'to keep him in the ſaid gaol until he 
Hall be diſcharged acccording to law. Given 


Yn 


Baron Court, 


HE court baron is a court which every lord of a manor 
(anciently called a baren) hath within the precinct 
of that manor, The buſineſs thereof is, to.inquire of mat- 


ters concerning the lord and tenant in their civil capacity 


only, as of the death of tenants ſince the laſt court, of alien - 
ations, ſurrenders, incroachments, treſpaſſes, eſcheats, 
forfeitures, and ſuch like. But with this court is fre- 
quently held, by grant or preſcription, a court leet ; the 
juriſdiction whereof extendeth to all criminal matters 


within the precinct, for the preſervation of the king's - 


peace: For which ſee the title Leet. 


— 


Barratry. | , 


I. What it is. 
IT. How puniſhed. - 


I. What it is. 


T Hs word barratry we have received either from 

the Danes or Normans, or both: for barratta in 
the Daniſh, and baret in the Norman, do equally ſignify a 
quarrel or contention. 

And a barrator, in legal acceptation, doth ſignify. a 
common mover, exciter, or maintainer of ſuits or quar- 
re's, either in cours, or in the country, 1 Inſt. 368. 
1 Haw, 243. 
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Barratry. 


A. common mover] It ſeems clear that no one can be x 


barrator in reſpeR of one act only; for every indictment 
for ſuch crime muſt charge the defendant with being a 
. common barrator. 1 Haw. 243, 4. , 


Mover, exciter, or maintainer] Yet it ſeemeth, that an 


attorney is in no danger of being judged guilty of an act 
of barratry, in reſpe& of his maintaining another in a 

groundleſs action, to the commencing whereof he was no 
way privy. 1 Haw. 243. 


Alſo it hath been holden, that a man ſhall not be ad- 


judged a barrator, in reſpect of any number of falſe actions 


brought by him in his own right; for in ſuch caſes he i 
liable to coſts. / 17. 

In courts] Either courts of record ; or not of record, as 
in - county, hundred, or other inferior courts, 1 /. 

6 . 
. Or in the country] In three manners : 1. In diſturbance 
of the peace. 2. In taking or keeping of poſſeſſion of 
lands in controverſy, not only by force, but alſo by ſub- 
tilty and deceit, and moſt commonly in ſuppreſſion of 


Au and right. 3. By falſe inventions, and ſowing of 


alumniations, rumours, and reports, whereby diſcord and 
diſquiet may grow between neighbours. 1d. 


IT. How puniſhed. 
By the ſtatute of 34 Ed. 3. c. 1. The juſtices of the peace 


ſhall have power to reſtrain ail barrators, and to purſue, ar- 
reſt, take and chaſliſe them, accerding to their treſpaſi ir 
offence, h 
1 although this ſtatute doth not create the offence, 
but ſuppoſes it at common law, and only appoints the 
puniſhment, yet an inditment of barratry, concluding 
againſt the form of the jlatute, is holden to be good, and 
agreeable to many precedents, Cre. Eiiz, 148. 1 Hau. 
244. | 
But it hath been reſolved, that ſuch indictment is not 
good, without alſo concluding again the peace; for this 
is an eſſential part of it, as being an offence by the com- 
mon law. 1 Haw. 244. ; 
And it hath been holden, that an inditment of this 
kind may be good, without alledging the offence at any 
certain place; becauſe, from the nature of the thing, con- 
ſiting of the repetition of ſeveral acts, it muſt be intende 
to have happened in ſeveral places; for which cauſe it 's 
ſaid, that a trial ought to be by a jury from the body of the 
county. 1d. 95 8 
N > Which 


Barratry, 


Which caſe, and that of a common ſcold, ſeem to be 


the only offences for which a general indictment will lie, 
without ſhewing any of the particular ſacts in the indict- 
ment; for barratry is an offence of a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
the peace, and it would be too prolix to enumerate them 
in the indictment; and therefore experience hath ſetiled 
it to be ſufficient to charge a man generally as a common 
barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be impoſſible to prepare 
a defence againſt ſo general and uncertain a charge, which 
may be proved by ſuch a multiplicity of different inſtances ; 
and therefore the court generally will not ſuffer the pro- 
ſecution to go on in the trial of the inditment, without 
ſuch note being given to the defendant. 1 Haw. 244. 
2 Haw. 226, 7. 5 

As to the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned, and bound to his good behaviour; and if 
he be of any profeſſion relating to the law, he ought alſo 


to be further puniſhed, by being diſabled to practiſe for the 


future. 1 Haw, 244. 


And by the 12 G. c. 29, If any perſon, who hath been 


eor victed of forgery, perjury,. ſubornation of perjury, or 
common barratry, ſhall practiſe as an attorney or ſolicitor z 


he ſhall be tranſported for ſeven years. .. 4. 


Baſtards. 


Concerning the ſettlement of baſtard children, ſee 
title Poor. 


J. Who ſball be deemed a baſtard. 
IT. Securing the reputed father. 
III. Bond to indemnify the pariſh. 
IW. Order of filiation and maintenance by the 
Juſtices, ; 
V. Appeal againſt the order. 


VI. Puniſhment of the mother and reputed father. 


VII. Mother or reputed father running away. 
VIII. Murdering a baſtard child. 
IX. Capacity of a baſtard as to inheritance. 
P 2 J. Who 
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Meanine of the 
word Baſtard, 


Baſtard born in 
lawful mar- 


riage. 


8 Baſtards. 


I. Who ſhall be deemed a baſtard. 


THe word Board ſeemeth to have been brought 
1 onto us by the Saxons; and to be compotinded of 
baſe, vile or ignoble, and fart, or fleort, ſignifying a riſe 
or originzl. By the common people in the north (amongtft 
whom is preſerved much of the ancient Saxon) it is fil! 
pronounced bart, denoting a perſon ſprung from a vile 
or ſpurious origin; even as an «part is a perſon ſuddenly 
riſen from a mean extraction in general, 

Lord C:ke ſays, We term all by the name of baſtards that 
are born out of lawful marriage. By the common law, 
if the huſband be within the four ſeas, that is, within the 
juriſdiction of the king of England, if the wife hath iſſur, 
no proof is to be admitted to prove the child a baſtard, 
unleſs the huſband hath an apparent 1mpoſſibi/ity of pro- 
creation, as if the huſband be but eight years old, or 
under the age of procreation, ſuch iſſue is baſtard, albeit 
he be born within marriage, But if the iſſue be born 
within 2 month, or a day, after marriage, between par- 
ties of full lawful age, the child is legitimate, 1 /f. 244. 

M. 6 G. 2. Lomax and Holmden. In ejeQment the 
queſtion on a trial at bar was, whether the leſſor was ſon 
and heir of-Calcb Lomax, eſquire, deceaſed ; which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
dand's being frequently at London, where the mother Jived, 
ſo that acceſs muſt be preſumed ; the defendants were ad- 
mitted to give-evidence of his inability from a bad habit of 
body. But their evidence not going to an #mpeſſibr/rty, but 
an improbability only; that was not thought ſufficient, 
and there was a verdict for the plaintiff. Str. 940. 

And it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non acceſi to his wife was ad- 
mitted, but the child was deemed to be his; but as this 
notion was built on no rational foundation, it is now en- 

tirely departed from ; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 
had no acceſs to her, the child will be a baſtard. And 
this was determined in the caſe of Pendrell and Pendrtll 
AT. 5 G. 2. which was an iſſue out of chancery, to tf 
whether the plaintiff was the heir at law of one Themas 
Pendrell. It was agreed, that the plaintiff's father and mo- 
ther were married, and cchabited for ſome months; that 


they paited, ſhe ſlaying in London, and he going into 
| Staffar 
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$:affordſbire; that at the end of three yeats the plaintiff was 
born, And there being ſome doubt upon the evidence, 
whether the huſband had not been in London within the 
Jaſt year, it was ſent to be tried. And the plaintiff reſted 
at firſt upon the preſumption of law in favour of legiti- 
macy, which was encountered by ſtrong evidence of no 
acceſs, And it was agreed by court and counſel, on the 
trial at Gui/dball, before L. Ch. J. Raymind, that the old 
doctrine of being within the four ſeas was not to take 
place, but the jury were at liberty to conſider of the point 
of acceſs, which they did, and found againſt the plaintiff, 
And the court of chancery acquieſced in the determination. 
Str. 925. Andr. . 

T. 10 G. 2. K. and the Inhabitants of Bedall in York- 
Hire. An order was made upon one Mior, as the putative 
father of two baſtards, born of the body of Elizabeth the 
wife of Richard Sharpleſs : in which it was ſtated, that for 
ſeven years before, the huſband had had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead; which the 
juſtices adjudge to be true, and that Maor is the fathtr of 
them, and order him to provide accordingly. 
peal to the ſeſſions, the caſe is ſtated with ſome variations 
that in 1728, ſhe was married to Sharpleſi, then a ſoldiet 
in Mullin's troop, in a barn, by a perſon not in the habit 
of a clergymay ; that there had been no accels for ſeven 
years; but 1 by a certificate from the commiſ- 
ſary general's office, and from the evidence of Simon 
Clarkſon, that one Richard Sharpleſt, who he was told was 
formerly in Mullin's troop, was muſtered as a private 
gentleman in the third troop of horſe guards, from June 
25, 1733» to Fb. 23, 1736, though Clarkſon (aid he could 
not take upon him to ſwear that it was the ſame Richard 
Sharpleſs pretended to be married as aforeſaid ; upon this 
ſuppoſition of the huſband's being alive, the ſeffions were 
of opinion, the children were not baſtards, and reverſed 
the order of the two juſtices. And now upon debate, the 
order of ſeſſions was quathed, and the order of two jul- 
tices confirmed: for it being ſtated in both orders, that 
there was no acceſs according to the cafe of P-ndr-l{{ and 
Pendrell (above), it was immaterial whether the huſband was 
alive or not. Str. 1076, 

And, M. 10 I. KX. and Abberton, The caſe was, a 
feme covert, during the abſence of her huſband at Caaiz, 
was brought to bed of a baſtard ; and her huſband was ot 
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Baſtards. 


in England from the time of her conception, till ſhe was 
brought to bed. The queſtion was, whether this child was 
u baſtard, eſpecially within the words of the ſtatute of the 
18 Kliz. (hereafter following) which ſaith, children begotten 
and born cut of lawful matrimany ; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth 
of the child; and if ſuch a mother ſhould kill ſuch child, 
ſhe could not be guilty of murder within the ſtatute of the 
21 J. c. 27. But by the court; He is a baſtard who is 
begotten and born of a femg covert, whilſt the huſband is 
beyond the four ſeas. And in à real action if general 
baſtardy was pleaded, the biſhop ought to certify ſuch a 
one a baſtard, And where a man is a baſtard, he is ſuch 
to all purpoſes, and why not within the 18 El. For though 
the ſtatute of 21 FJ. is a penal law, yet the act of 18 El, 
is a remedial law. L. Raym. 395, 396- 

But this non-acceſs of the huſband eught to, be proved 
otherwiſe than upon the wife's oath ; as in the follow- 
ing caſe; M. 8 G. 2. K. and Reading. The defendant 
Reading was adjuged, by an order of baſtardy, to be the 
putative father of a baſtard child, begotten of the wife of 
one Almont of Sherborn. The ſaid woman, on the appeal, 
gave evidence, that the ſaid Reading had carnal knowledge 
of her body in or about Auguſt 1732, and ſeveral times 
fince ; and that her huſband had no acceſs to her from 
May 1731, to the time of her examination in that court, 
being the 3d of Odlober 1733. and that the ſaid Reading was 
the father of the ſaid child. And the queſtion on removal 
of the ſame into the king's bench was, whether the wife in 
this caſe ſhould be admitted as an evidence for vr againſt her 
huſband, and to baſtardize her own child. And the whole 
court were of opinion, that the wife could be a witneſs to 
no other fact but that of incontinence, and that this ſhe 
puſt be admitted to be witneſs to from the neceſſity of 
the thing; but not to the abſence of her huſband, which 
might properly be proved by other witneſſes ; and likened 
jt to the caſe of hue and cry, where the perſon robbed 
ſhall be admitted a witneſs of the fact of robbery, but not 
to prove any other matter relating thereto, as in what 
- hundred the place was, and the like, becauſe that may be 
proved by others. 2 Szff. Ca. 175. 

And in the caſe of K. and Rooke, M. 26 G. 2. The. 
order of the two juſtices ſtates; it appears to us by exa* 
mination of Deruthy the wife of the reverend Mr. Ha 
Bird, that ſhe lived ſeparate from her huſband hon _ 

| } chaelma: 
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ehaelmas 1750, to e that ſhe has not in 
all that time ſeen or ith him, he being a priioner 
in Yorke caſtle : That Fohn Reooke had carnal knowledge of 


her body, on the goth of Fanuary 1750, and got her 

with child of the baſtard. Exception was taken, that the 

wife in this caſe was an incompetent witnels. By Lee 

Ch. J. and the court: How far the evidence of the wife 

is to be admitted upon orders of baſtardy, is now ſettled in 

the above caſe of K. and Reading; where the wife ap- 

peared upon the order to be the only witneſs to charge the 
putative father: upon this, the order was quaſhed; and 

the reaſon given by the court was, that the wife might be 

admitted to prove the act of alultery ex necefirate, for of 
that there could be no other evidence ; but not to prove 

other fads, of which there may be witneſſes, The caſe 
being ſimilar, muſt be determined upon the authority of 
that caſe. The wife's examination alone does not make- 
the order bad, but the fas to which ſhe is examined. 
The neceſſity of the thing excepts her, as to the fact of 
adultery, out of the general rule ; but not as to the fact 
of no acceſs, for that may be proved by particular circum- 
ſtances examinable by the juſtices below. But upon this 
order ſhe appears to be the only evidence; and her decla- 
rations are not admiſſible to baſtardize her iſſue, And the 
order was quaſhed. 1 Wilſen, 340. 

But in the caſe of X. and Bedall abovementioned, The 
order reciting, that on the examination of the mother, and 
on other proof, it appeared that her huſband had no acceſs 
to her, was held to be good; for there the woman's oath 
is not ſet forth as the only evidence, but ether prof, which 
muſt be intended legal proof. And. 8. 

And in the caſe of X. v. Bramley, T. 35 E. 3. which 
was upon an order of removal of Sarah the widow of F. 
Ward, deceaſed, and her three children, from Leeds to 
Bramley, On appeal, the reſpondents, in order to prove 
the marriage of J. ard with the ſaid Sarah, produced 
witneſſes, who proved that they had cohabited together as 
man and wife, and were reputed fo to be until the death of 
J. Ward. The appellants produced Sarah Hard as a wit- 
neſs to prove that ſhe never was married; or that if ſhe 
was, it was in Ireland, under ſuch circumſtances as by the 
laws of ireland rendered it wholly void; and alſo offered 
witneſſes to prove declarations made by both J. and 6. 
Ward, at different times, that they never were married. 
Bt the ſeſſions rejected the ſame, and confirmed the order 
of the juſtices, ſubject to the opinion of this court, 
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— this evidence was admiſſible or not.— L. Key, 
the juſtices at the ſeſſions were to judge of the effect of it. 
In the caſe of X v. St. Peter's, it was exprefsly held, that 
the ſuppuſed huſband was a competent witneſs to diſprove 
the marriage. There are alhb many other caſes in which 
it has been decided, that the parents may be called as wit. 
nefles with reſpect to the legitimacy of their iſſue; and 
if they may be called to prove that they are legitimate 
children, there is no reaſon why they ſhould be conſidered 
as incompe:ent, when called upon to prove that the children 
are illegitimate, But in all theſe caſes, ſuch teſtimony 1s 
open to great obſervation. Durnf, and Eft, 6 V. 330, 

M. 5 An. St. George's and St. Margaret's W:/tminfler. 
Where a woman is ſeparated from her huſband by a divorce 
a menſa tber, the children ſhe has during the ſeparation 
are baſtards; for a due obedience to the ſentence ſhall be 
intended, unleſs the conttary be ſhewed : but if a huſband 
and wife, without ſentence, do part and live ſeparate, the 
children ſhall be taken to be legitimate, and fo deemed till 
the contrary be proved, for acceſs ſhall be intended. But 
if a ſpecial verdit find the man had no acceſs, it is a bal- 
tard; and ſo was the opinion of lord Hale in the caſe of 
Dickins and Celiins, 1 Salk. 123. 

But if a man and his wite agree voluntarily to ſeparate, 
the law will preſume acceſs, unleſs the negative be {hewn, 
1 Black. Com. 457. 

If a woman prafsly enſient marry, it is the child of the 
huſband ; for when they teltify their conſent by a public 
marriage before the birth of the child, it is a public 2c- 
knowledgment that the child is his, for at that time the 
child is one with the mother, and therefore in taking the 
mother, he takes the child with her. 1 Rull. Ar. 35%. 

The law hath app-inted no exact certain time, for the 
birth of legitimate iſſue, by the widow after the death of 
her huſband. 1 Dav. 726. | 

M. 7 J. Alſap and Botuirell. The queſtion was, whe- 
ther, the woman being delivered of a child forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be dec med a baſtard. And it was proved, that her 
deceaſed huſbana's father did much abuſe her, and cauſed 
her to lie in the ſtreets; and three phyſicians (two of 
them being doctors of phylick) made oath, that the child 
came in time convenient to be the child of the party who 
died; and that the uſual time for a woman to go with 
child, is nine months and ten days, to wit, ſolar months, 
e al 


This evidence was certainly admiſlible, though 
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at thirty days to the month, and not lunar months; and 
that by reaſon of the want of ſtrength in the woman or 
the child, or by reaſon of ill uſage, ſhe might be a longer 
time, viz. to the end of ten months or more. And the 
phyſicians farther affirmed, that a perfect birth may be at 
ſeven months, according to the ſtrength of the mother or 
child, which is as long before the time of the proper 
birth. And by the ſame reaſon it may be as long defer- 
red by gegident, which is commonly occaſioned by infir- 
mities e body, or paſſions of the mind. And the 
child was adjudged to be legitimate, Cro. Fac. 541. 


Tl. Securing the reputed father. 


By the 6 G. 2. c. 31. Whereas the laws now in being 


are not ſufficient to provide for the ſecuring and indemni- 
fying pariſhes and other places, from the great charges 
frequently ariſing from children begotten and born out of 
lawful matrimony z it is enacted, That if any ſingle woman 
Hall be delivered of a baflard child, which ſhall be chargeable, 
or likely to become chargeable to any pariſh or extraparechial 
place; or ſhall declare berſelf to be with child, and that ſuch 
chiid is likely to be born a baſtard, and to be chargeable to any 
pariſh or extraparechial place; and ſhall in either of ſuch caſes, 
in an examination (A) 1d be taken in writing, upon oath, be- 
fore one juſtice of the county, city, or: town corporate, where 
ſuch pariſh or place ſhall lie, charge any perſon with having 
gotten ber with child ; it ſball be latuſul for ſuch juſtice, upon 
application made to him by the overſeers of the poor of ſuch pa- 
r1ſh, or one of them, or by any ſubflantzal houſholder of ſuch 


extraparochial place, to ſur out his warrant (B) for the in- 


mediate apprehending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, or before any other of his 
majeſly's juſtices of the peace for ſuch county, city, or town cor- 
porate : And the juſtice before whom ſuch perſon ſhall be brought 
ſhall commit (C) him to the common gael or houſe of correctian, 
unieſs he ſhall give ſecurity (D) to indemnify ſuch pariſh or place, 
or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſiſſiont, or gene- 


> ral ſeſſions, of the peace, to be holden for ſuch county or liberty, 
ang 19 abide and perform ſuch order or orders as ſhall be made, © 


in purſuance of an aft paſſed in the 18th year of the reign of 
ber late majeſty queen Eliſabeth, concerning baftards begotten 
and born out of lawful matriminy, |. 1. 

Iſſue cut bas warrant for immediate apprebending] If the 
conſtable, having a watrant to appichend the reputed 
4 father, 
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father, ſhall willingly or negligently ſuffer him. to 
eſcape ; he may be bound overito the ſeſſions, and there 
indicted, fined, and impriſoned ; and under the influence 
thereof be campelled to make ſatisfaction to the pro. 
ſecutors. | ”" 

To appear at the next general quarter ſeſſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 
ſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, left, if 
the child ſhould not be born, or the mother not be able 
to go before the jullices in order to filiate the child, be- 
fore the next ſeſſions, the reputed father ſhould be gone, 
and the deſign of the act be fruſtrated. But the words of 
the act mult be purſued ; and therefore he muſt be bound 
to appear at the next general quarter ſe/ſions [or, general ſeſ- 
ions] of the peace to be hoden for ſuch county or liberty, 
and to abide and perform ſuch order or orders as ſhall be made 
in purſuance of an att paſſed in the 18th year of the reigu of 
her late majeſiy queen Eliſabeth, concerning baflards begutten 
and born out of lawful matrimony. 

Elifabeth] 'T bis ſtatute recites the name of queen Eli- 
ſabeth with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z, 
Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting acts 
of parliament in caſes penal. 

And if ſuch woman ſhall die, or be married, before /be ſhall 
be delivered, or miſcart y of ſuch, child, er ſhall appear nat t1 
have been with child at the time of her examination, ſuch per- 
fon ſhall be diſcharged from bis recognizance at the next ſeſun!, 
or immediately releaſed out of cuflody by warrant of one juſtice 
reſiding in or near the limits where ſuch pariſh or place ſhall 
lie. ſ. 2. 

And on application made by any ſuch perſen, who ſhall be 
committed to any gaol or houſe correction, or by any perſon of 
his behalf, ts any. juſlice reſiding in or near the limits where 
ſuch pariſh or place hall lie; ſuch juſtice ſhall ſummon (F) the 
overſeers of the poor of ſuch pariſh, or one or more ſubſtantia! 
houſholders of ſuch extraparochial place, to appear before him at 
a time and place to be mentiencd in ſuch ſummons, 10 ſhew couſe 
| why ſuch perſon ſhould not be diſcharged : And if no ord! 
all appear to have been made, in purſuance of the 18th f 
Eliſ. within fix weeks after ſuch woman ſhall have been dt. 
livered, ſuch juflice may diſcharge (G) him from his inpriſu- 
ment, ſ. 3. 


But 
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- But it Hall not be ul for any juſſ ice to fend for any 
XK: = ſhe — delivered, and one month after, in 
order to her being examined concerning her pregnancy; or 18 
compel any woman, _ ſhe ſhall u FIG Bo to anſwer any 

lions relating to her nancy, 1. 4. 

_ compel — Ann 11 G. X. and Chandler. In- 
diament for ſecreting a woman big with an illegitimate 
child, ſo that ſhe could not be had to give evidence about 
the father, The defendant demurred. And by the court, 
Judgment muſt be given for the defendant, for the child 
cannot be illegitimate before it is born, there being always 
a poſſibility that it may be born in lawful wedlock. And 
by this act che woman is not to be compelled, Str. 632. 
bis Raym. 1368. f 
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III. Bond to indemnify the pariſh, 


By the aforeſaid ſtatute of 6 G. 2. c. 31. The juſtice be · 
fore whom the party ſhall be brought ſhall commit him, 
unleſs he ſhall give ſecurity to indemniſy the pariſh, or enter DN 
into recognizance to appear at the ſeſſions. 

In this caſe, whether a bond or other ſecurity ought to To whom the 

be made to the churchwardens and overſeers and their bond ought te be 
ſucceſſors, or to their executors or adminiſtrators, hath *. 
been queſtioned : concerning which the author of the 
Readings upon the Statutes ſaith thus: Thoſe gentlemen 
who have taken upon them to dire the officers, to have * 
ſuch bonds or other ſecurities made to them and theic 
fucceſſors, would do well to conſider, whether the church- 
wardens and overſeers are ſuch a corporation as can pur- 
chaſe, ſue and be ſucd: And whether bonds, being things 
in action, it may not be gifficult for the ſucceſſors of the 
churchwardens and overſeers, to whom they were made, 
to maintain an adtion on à bond made to their predeceſ- 
ſors, It is true, churchwardens may maintain an action 
for the goods of their church: but they are not ſuch a 
corporation, as can t«ke or purchaſe lands, or take ſecu- 
rities for the uſe of their church, except in London. 
And it was never pretended, that the churchwardens and 
overſeers of the poor are a corporation in any teſpect in re- 
ation to the poor, and conſequently can neither ſue nor be 
ſued as ſuch, Read. Baſt. 

And indeed, upon the whole, the taking of a bond in 
py kind ſeemeth not ſo convenient for the pariſh, as an 
det made by the juſtices ; becauſe the ſuing upon a bond 
both tedious and expenſive, whereas the courſe of car- . 
Hag an order into execution is very ſhort and eaſy, 1 
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Adios on a bond 
to maintein 2 
baſtard child, no 
more can be re- 
covered than the 
woney actually 


expeaced. 


Nor more than 
the whole pen- 


alty of the bond, 


Officers need 
nut an oder of 
maineoance, to 
recover upon a 
dad given to 
iademaif a pa- 


.rilh, 
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But then, on the other hand, a bond will bind a man's 
executors; but the order of the juſtices being obligatory only 
upon the man himſelf, when he dies, the order dieth with 
him. 

M. 21 G. 3. Kirk and Strickland,” It was moved for 2 
rule to ſhew cauſe, why the defendant ſhould not be dic. 
charged upon filing common bail. It was an action of 
debt upon a bond, conditioned for the indemnification of a 
pariſh againſt a baſtard child, The penalty in the bond was 

ol,; and the plaintiff, in his affidavit for holding the de- 
endant to bail, bad ſworn that he was juſtly indebted to 


him in that ſum. But the defendant, in the affidavit on 


which this motion was grounded, fwore that only 31, and 
ſome odd (ſhillings were really due. The court ſaid the 
conduct of the plaintiff was altogether unjuſtifiable, and 
that he was liable to an action: That in the caſe of a bond 
conditioned for the performance of a. promiſe of marriage, 
and in ſome other inſtances, the penalty is the real debt; 
but, in other caſes, the bail could ,only be taken for the 
ſum to which the plaintiff would be entitled in damazes for 
the breach of the condition, At firit, however, they ſeemed 
to think they could not relieve the defendant upon this ſum- 
mary application, it having been a uniform rule not to go 
into the merits, upon ſuch a motion, but to take the mat- 
ter as it ſtood upon e affidavit to hold to bail; but at laſt 
they granted the rule, declaring that they were perſuaded - 
the plaintiff would not venture to ſhew cauſe againſt it, 
Douglas, 432. 

E. 18 G. 3. Brangwin and Perrot. It was moved for 
leave to pay 40l. (being the whole penalty of a bond to in- 
demniſy a pariſh againſt a baſtard child) into court, with 
colls, It was- objected, that this was an action for a ſingle 


breach of the bond, on which the pariſh was entitled to 


recover; after which, the penalty ſhall Rill remain in full 
force, to anſwer ſubſequent breaches, as they may arile, 
in infinitum. But not allowed by the court: And the 
L. Ch. J. De Grey ſaid, This is ſo plain a caſe, that 
nothing that one can ſay can make it plainer. The bond 
aſcertains the damage by conſent of parties. If therefore 
the defendant pays the plaintiff the whole ſtated damages, 
what can he delice more? Black, Rep. 1190. 

3. 29 G. 3» Hays and Another v. Bryant, In the 
common pleas. Debt on a bond in the penalty of 501. 
brought by the pariſh officers of Ridgwell in Eſſex, con- 
ditioned, to indemnify the pariſh of Ridgwell againſt the 


charges ef ſuch baſtard child or children as one eat 
TL abt 
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febeth Much then went with, and ſhould be delivered 


f (a). 

I U 2 proved at the trial, that the defendant had agreed 
to pay 28. 6d. per week, which he in fact paid for ſome 
time, and then refuſed, alledging that the fum was too 
great. T he counſel for the defendant objeRed, that the 
plaintiffs or pariſhioners were not obliged to maintain the 
children without a juſtice's order for that purpoſe, But 
Mr. 7. Wilſon, who tried the cauſe, over-ruled the 
objection; and a verdict was found for. the plaintiffs, A 
rule having been granted, to ſhew cauſe why the verdict 
ſhould"not be fet aſide, and a nonfuit entered; Bond, ſer- 
jeant, repeated the objection which he had made at the 
trial, and cited the caſe of Simpſon v. Fohnſon (above). 
—Cackell, ſerjeant, was going to thew cauſe, but was 
ſtopped by the court, who held clearly that an order of 
juſtices was not neceſſary to make the officers of the pariſh 
tiable to do what they were otherwiſe under a legal obli- 
gation of doing, namely, to provide neceſſaries for the 
children, and therefore diſcharged the rule. Caf. by H. 
Black. 253. 
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It ſometimes happens, by the mother's removing into Mother remov- 


another parifh, that the child is not born in the pariſh in- 


demnified ; but this doth not abſolutely quit the bond: 


mg from the 
pariſh indemni- 
fied, before the 


becauſe there is a conſequential damage to the pariſh in- child is bora. 


demnified, which may affect the reputed father, For 
where the child goes with the mother for nurture,” the 
pariſh where the child was born, and not the pariſh 
where it rekdes with the mother, is bound to maintain it. 
As in the caſe of Simpſon and Fobnſon, MH. 19 G. 3. which 
was a caſe reſerved from the aſſizes for the opinion of the 
court, on an action of debt upon a bond. The defendant 
Febnſon, being apprehended by virtue of a warrant under 
the ſtatute of 6 C. 2. gave bond in the uſual form to in- 
demnify the pariſh of H#/ictham St. Paul, againſt all coſts, 
charges, and other demands, touching and concerning a 
child of which Femima Haaſs was then pregnant, and likely 
to be born a baſtard, It happened, that before the birth 
of the child ſhe removed herſelf voluntarily from Mietbam 
St. Pan to the pariſh of Gueftingtherpe, and was there de- 
livered of the ſame baſtard child. After ber delivery, 


the returned to the pariſh of HFicihham St. Paul, where her 


legal ſettlement was, carrying her child with her, and 
received 18. 6d, weekly from the plaintiff Simpſon, who 


(5) N. B. She was afterwards delivered of two children. 
$3 was 
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was one of the overſeers of the poor there, for the main. 
| tenance of herſelf and her child. No order was made b 
| 5 4 any juſtice, directing the allowance of the ſaid 18. 6 d. or 
_ F308 ; nàny other ſum to be made by the pariſh officers of Wick. 
1 | ham St Paul. And no demand was made at any time on 
1 the defendant Jobnſin, who lived in the adjoining pariſh 
of Gue/lingthorpe 5 but a demand was made on one of his 
ſureties, who refuſed to pay.— The court were ſo clcarly 
1 of opinion with the defendant, that they would not hear 
5 his counſel, L. Manyfield ſaid, that the payment by the 
| pariſh officers of J/ictham was doubly voluntary; firlt, be- 
cauſe there had been no order upon them to pay; and 
| ſecondly, becauſe they were not liable to maintain the 
| child, but the pariſh where it was born, and they ſhould 
= have applied to the officers of that pariſh, Douglas, 7. 
1 Children under This queſtion, whether children under ſeven years of 
} the age of 9, age, who are living with their mother for nurture,at the 
living with their , 
place of the mother's ſettlement, but whoſe own ſettle- 


| mother at her oy - . - 
ii place of ſetile- ment is in another pariſh, are to be maintained by the 
$3 ment, are tobe pariſh where the mother lives and is ſettled, was deter- 
q there maintain- 


| ed by the pariſh mined in the caſe of Darlington and Hemlington, Fi. 17 G. 3. 
i} where they be- Eleanor Guy went with a certificate from the townſhip of 

Hemlington in the North Riding of the county of York, to 

the townſhip of Darlington in the county of Durham, and 

during her reſidence at Darlington bore two baſtard chil- 

| dren there. Afterwards becoming chargeable, two juſ- 

= tices removed the ſaid Elianer Guy from the ſaid townſhip 

| of Darlington to the ſaid townſhip of Hemlingten which 

gave the certificate; but ſaid nothing in their order of 

removal concerning the two baſtard children, one of whom 

was then four years of age, and the other two years, 

The mother took them with her to Hemlington. Where- 

upon Hemlington applied to ſome of the juſtices in the coun- 

| ty of Durham, for an order upon the townſhip of Darling» 

ton to maintain the ſaid two baſtard children then te- 

ſiding at Hemlington with their mother as nurſe children 

: And after ſummoning the overſeers of Darlington to ſhev 

cauſe, two juſtices of the county of Darham made an ot» 

der upon the overſeers of Darlington to pay to the over - 

ſeers of Hemlington. two ſhillings weekly, for the mainte» 

nance of the ſaid two baſtard children, whilſt nurſe chil- 

dren with their mother at Hemlington, The overſcers of 

Darlington appealed againſt this order of maintenance; 

but offered to receive and provide for the children in the 

townſhip of Darlingtm, The ſingle queſtion before the 


ſeflions was, Whether the townſhip of Darlmgton ou 
10 | : «6 


Baſtards. 


e as not obliged to pay to the townſhip of Hemlington 
« any relief for the two baſtard children, whilſt they re- 
« mained with their mother as nurſe children at, and at 
« the expence of, the ſaid townſhip of Hemlington, ſhe 
te refuſing io part with them to the townſhip of Darlington?” 
Abd the ſeſſions, being of opinion that they were not 
obliged, quaſhed the order of maintenance. The pro- 
ceedings being removed into the court of king's bench, 
the court were of opinion, that the townſhip of Carling 
un was obliged to maintain the two children at Hemling- 
ton, whilſt reſiding there with their mother as nurſe chil- 
dren; and therefore quaſhed the order of ſefhons, and 
affirmed the order of the two juſtices. Cald. Caf. 6. 

And there is no difference as to this point between 
baſtards and legitimate children: As in the caſe of Sher- 
mandbury and Bolney (Carth. 279.) A woman with three 
children, all under ſeven years of age, being ſettled in 
Shermandbury, married a man ſettled in Balncy. Aſter the 
marriag*, the mother and three children were ſent to Bol- 
ney, The pariſh of Shermandbury, before the marriage, 
allowed 3s. a week for the three childten; and the pay- 
ment being diſcontinued after the marriage, two juſtices, 
on complaint of the pariſh of Boney, made an order that 
Shermandbury ſhould continue to pay the 36. The ſeſ- 
ſions, and afterwards the court of king's bench, con- 
firmed the order of the juſtices. And the court ſaid, This 
caſe is within the equity of the ſtatute for relief of the 
poor ; and there is no reaſon that Shermandbury ſhould 


de diſcharged of the children by their mother's marriage. 
Douglas, 19. 


V. Order of filiation and maintenance by the juftices. 


If ſecurity hath not been given to indemnify the pariſh, 
the next thing in the courſe of proceeding is the order of 
fliation and maintenance to be made by the juſtices. 

By the 18 El. c. 3. Concerning boſtards begotten and born 
out of lawful matrimony, the ſaid baſtards being now left to be 
kept at the charges of the pariſh where they were born, to the 
great burden of the ſame pariſh, and to the evil example and 
encouragement of lewd liſe, it is enatted, that two juſtices 
('1Q.) inor next unto the limits where the pariſh church is, 
within which pariſh ſuch baſtard ſhall be born, upon examina- 
tron of the cauſe and circum/tances (H), ſhall and may by their 
ai ſcretion, take order (1) as well fer the puniſhment of the 
mather and reputed father, as alſo "of the better relief of ſuch 


pris, 
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pariſh, in part or in all; and ſhall and may, by like diſcretian, 
take order for the keeping of every ſuch baſtard child, by charg- 
ing ſuch mother or * father with the payment of money 
weekly, or other ſuſtentation, for the relief of ſuch child, in ſuch 
ways as they fhall think moet and convenient. And if, after the 
ſame order by them ſubſcribed under their hands, the mother or 
reputed father, upon notice thereof, fhall not for their part obſerve 
and perform the ſaid order, that then every ſuch party ſo making 
default in not performing the ſaid order, to be committed (K) to 
ward in the common gaol, there to remain without bail or main« 
priſe, except he or ſhe ſhall put in ſufficient ſurety (L) to per- 
form the ſaid order, or elſe prrſonaily to appear at the nxt 
general ſeſſuns of the peace, to be halden in that county where 
ſuch order ſhall be taten; and alſo to abide ſuch order, as the 
the ſaid juſtices, or the more part of them, then and there ſhall 
tate in that behalf (if they then and there ſhall take any); and 
if at the ſaid ſeſſions. the ſaid juſtices ſhall take no other order, 
then to abide and pet form the order before made, as 18 above- 
aid, 
4 And by the 3 Cha. c. 4. All juflices of the peace within 
their ſeverol limits and precindis, and in their ſeveral ſeſſims, 
may do and execute all things concerning that part of the ſaid 
flatute, that by juſtices of the peace in the ſeveral counties are by 
the ſaid ſlatute limited to be done. Upon which ſtatute of the 
3 Cha. there hath been preat diverſity of opinion, whether 
or no the ſeſſions hath power thereby to make an original 
order in the caſe of baſtardy, without the matter coming 
before them by way of appeal. But it ſeems now to be 
fully ſettled, that the ſeſſions have power to make an original 
order, as appears by the following caſes : 

H. 9 Cha. Pridgeon's caſe. Pridgeon was brought to 
the bar upon an habeas cer pus; and it appeared, upon the 
return thereof, that upon complaint to the two next 
juſtices he was by them ordered to keep a baſtard child, 
he being according to the ſaid order the reputed father, 
From this order he appealed to the next ſeſſion; at which 
ſeffions- the mattef being examined, he was diſcharged, 
and the order of the two juſtices repealed. AfterwatCs, 
at another ſeſſions, the matter being re-examined, it wi 
ordered according to the firſt order of the two juſtices, 
that he ſhould be accounted the reputed father of the 
baſtard, and ſhould keep it; and that if he did not per- 
form it, he ſhould be apprehended and committed, And 
thereupon being apprehended and committed, and all this 
matter returned, the court held, that he being diſcharged 
at the next ſeſſions, to which he appealed according —— 


* 
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ſtatute of 18 El. the ſecond ſeſſions hath no power to aſter 
it, And becauſe none were there to maintain this return, 
he was bailed, and day given, that if other matter were 
not ſhewed before ſuch a time, he {ſhould be diſcharged, 
Afterwards, this matter being moved again, all the court 
delivered their opinions ſeriatim, that the order in the firſt 
ſeſſions was concluſive, and the order in the laſt ſeſ- 
ons was merely void. For the ſtatute of 18 El. appoint- 
ing, that upon appeal to the ſeſſions from an order of two 
juſtices, their order ſhall bind him who is adjudged to be 
the-reputed father; and ia this cate, having appe-sled to 
the ſeſſions, and they making an order in court, that order 
is final, and no other ſeſſions nor authority may meddle 
therewith. And it was held, that the ſtatute of 3 Cha. 
doth not aid this caſe; for the ſtatute there is, that / the 
two next juſlices male nit proviſion for the baſtard, the juſtices 
at their quan ter ſeſſions ſhall ſettle an order for kreping of the 
bee, d as the two next juſtices ought: But it doth not pive 
more power or authority, nor gives authority to one ſeſ- 
ſions to alter that which in a former ſeſſions was ordered, 
Cro. Car. 341. 350. | 

E. 10 Cha. Slater's caſe. William Slater was by Elixa- 
b-th Elos charged with the getting of a baſtard child on 
her body. The two next juſtices did not make any order 
in it according, to the ſtatute of 18 El. But the cauſe 
came fi:ſt to de heard at the ſeſſions, where the juſtices 
ordered that $/ater ſhould be diſcharged of the child, and 
adjudged Alexander Leigh to be the reputed father. After- 
wards, on complaint to the judges of aſſize, the judges 
ordered, that two of the next juſtices to the pariſh where 
the child was burn (naming them) ſhould take confidera- 
tion thereof according to the ſtatute, and ſettle ſuch 
courſe therein as to juſtice appertained ; Whetreupon 


thoſe two juſtices declared the ſaid //7/liam Slater to be 


the reputed father; and on his refuſing to pay the ſum 
ordered by them for the maintenance of the child, they 
committed him, Upon removal of the proceedings into 
the court of king's bench, theſe two points were reſolved 
by the whole court: 1. That before the ſtatute of 3 Cha. 
the ſeſſi ns had no authority to meddle in the caſe of baſ- 
tardy, till the two next juſtices according to the ſtatute of 
18 El. had made an order therein; and that then, and not 
defore, on the party, refuſing to perform the order, and 
giving ſecurity to afpear at the ſeſſions and abide ſuch 
order as the juſtices then and there ſhould make, the juſ- 
uces at the ſeſſions might make a new order, otherwiſe 
OL, I, Q, nuts 
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not. 2. That by the ſtatute of 3 Cha, the juſtices in ſeſ- 
ſions have power originally to make an order; and there. 
fore that the firſt order made by the ſeſſions was in this 
caſe good and legal, and the ſecond order made by the 
two next juſtices void, and could not alter or revoke the 
order which was firſt made by good authority. And for 
proof thereof was, cited Pridgeon's caſe above. Cre, Car, 
470- 

T. 13 Cha. Mod's caſe. On complaint to the (ef. 
fions againſt a woman having a baſtard child, the matter 
was by them referred according to law to the two next ju. 
tices to have the examination and ordering thereof. The 
ſaid two juſtices made an order againſt 7:hn M vnd to be the 
reputed father, and ordered him to pay a weekly ſum to- 


_ wards the maintenance of the ſaid child, Jed appealed 


to the ſeſſions. And the juſtices there, on a re-examina- 
tion of the matter, diſallowed of the order made by the 
two juſtices, and they there made a new order, by which 
they charged one William Cole to be the reputed father, 
On a reference of the matter to Sir William Jones judge of 
aſſize, and both the orders being read in court, that is, 
the order made by the two next juſtices, and the ſub- 
ſequent order made at the ſeſſions, he would not enter into 
the re-examination of this cauſe, but did, in omnibus, affirm 
the laſt order made by the ſeſſions upon appeal to them 
from the firſt order; which laſt order made at the ſeſſions 
was final, and no appeal to be admitted againſt it: and 


this, he ſaid, had been adjudged divers times, and men- 


tioned parti-ularly Pridgeon's caſe above. 2 Hur. 355, 

T. 4 An. Q. and Liften. Meſton, being adjudged by 
the two next juſtices to be the reputed father, appealed to 
the ſeſſions, where the order was confirmed, and he com- 
mitted for not paying the money ordered. It was odject- 
ed, that the ſcſhen ſhould have proceeded againſt him 
upon his recognizance. By Holt Ch. J.: If they pro- 
ceed on the 18 El. the ſeſſions hath no power to com- 
mit, but to proceed upon his recognizance ; but if on 
the 3 Cha. the ſeſſions may commit as the two juſtices 
might have done, that is, unleſs the party put in ſecurity 
to perſorm the order, or to appear at the next ſeſſions. 
1 Salk. 122. . 

M. 8 G. X. and Clg. An order of baſtardy was made 
at the ſeſſions (which was admitted to have original jutiſ⸗ 
diction);; and it was objeded, that it was not ſaid in the 
order that the defendant was ever ſummoned or appea! 
and natural. juſtice required that he ſhould at lealt * 


% 


Baſtards. 


an opportunity to defend himſelf.—— By Pratt Cb. J. 
| believe theſe orders made originally at ſeſſions are very 
rare, the uſual way being to bring the matter before the 
ſeſbons by way of appeal from the order of two juſtices, 
Now if it ſhould be taken, that the order of two juſtices 
will be wel enough, without their ſhewing a ſummons or 
appearance; yet I think this caſe will fall under a very 
different conſideration, For in the other caſe, the party 
has an opportunity to reheve himſelf by appeal, whereas 


upon an original order at ſeſſions he can have no oppor» . 


tunity to bring the matter to a farther examination; ſo 
that it is but a lewd woman's going behind his back and 
ſwearing a baſtard upon him, by which means the moſt 
innocent man in the world may be condemned. But 
the matter went off upon the point, whether it was ne- 
cefſary that the ſummons ſhould appear upon the face of 
the order, Str. 475. | 

Finally, in the caſe of X. and Greaves, E. 21G. 3. 
An otiginal order of baſtardy was made at ſeffivns, which 
being removed into the king's bench by certiorari, a rule 
was granted to ſhew cauſe why it ſhould not be quaſhed, 
The principal objection was, that the ſeſſions have no 
original juriſdiction, In ſupport of the order it was ſaid, 
that there are four or five caſes which have decided that 
the ſtatute of 3 Cha. gives to the ſeſſions an origiual juriſ- 
diction, And the order was confirmed. Douglas, 610. 

So that whatever may be underſtood to have been the 
primary intention of the ſtatute, the point ſeems now to 
de ſettled upon the authority of theſe cafes, that the ſeſſions 
have power to make an original order in caſe of baſtardy : 
But inſtances of this kind have been ſo exceeding rare, 
that no caſe hath occurred wherein it hath been determin- 
ed; what or whether. any remedy the reputed father is 
entitled to, if he is diſſatis fied with ſuch order. In Maſten's 
Cale above-mentioned, Holt Ch. J. ſaid, that the ſeſſions 
may commit as the two juſtices might have done, unleſs 
the party put in ſurety to perform the order, or to appear 
at the next ſeſſions : Which implies an appeal from the 
Flame court to the ſame court, a thing not uſual in other 
like caſes, an appeal importing the removal of a cauſe 
from an inferior to a higher juriſdiction. On the other 


: band, L. Ch. J. Prott in Gleg's caſe, ſaid, that upon an 
G riginal order at ſeſſions, the party hath no opportunity 
X o relieve' himſelf by way of appeal, and from hence urges 
„ de extreme neceſſicy of a ſtrict and regular ſummons of 
J be reputed father, left he happen to be condemned un- 
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228 Baſtards. 
But the ſeffiers But altho' the ſeſſions have an original power to make 
cannot diſcharge an order of baſtardy, they cannot order the father to oiv 
2 recopniznce - give 
taken befcrea ſecurity for the performance of that order, as appears by 
juſtice for the the caſe of X. v. Price, H. 35 G. 3. At the quarter (ef. 
father's $A ſions at, J/orcfter, the defendant was charged with being 
— = the father of a baſtard child, and was then preſent in court 
abide the order; in purſuance of a recognizance entered into on a prior day 
nor compel him before a juſtice, to appear at the then next ſeſſions, &c. 
to give ſteſi 5 : , 
— and to perform ſuch order as ſhould be made in purſuance 
of the 18 Eliz, The ſeſſions having heard the com- 
plaint, &c. on oath, adjudged the defendant to be the fa- 
ther of the ſaid child, and made an order upon him to 
pay 208. for the expences of the lying in, and for the 
maintenance of the child till that time; and the further 
ſum of 18. 6d. weekly from that time fo long as the child 
ſhould contiaue chargeable. And alſo further ordered the 
defendant to find ſufficient ſureties for the performance 
of that order; and upon his alledging, that he was not 
compellable to find ſuch fureties, they committed him to 
the houſe of correction until he ſhould find ſufficient ſure- 
| ties; and alſo directed that the recognizance of the de- 
_ fendant for his appearance and conformity at thoſe ſeſſions 
= ſhould be diſcharged, The aboye order having been te- 
| | moved by certiorari, a rule was obtained, calling on the 
proſecutors to ſhew cauſe why that part of it by which the 
defendant was committed for want of ſureties, ſhould not 
be quaſhed. L. Kenyon Ch. J. ſaid, that the cafe of A. 
v. Fox decided this caſe, (and his lordſhip then read a noe 
of that caſe from a manuſcript of his on,) and added, 2 
that caſe was determined on great conſideration, and by 
ſuch able judges, and is directly in point, it ought to govern 
the preſent caſe. Therefore ſo much of this order of ſeſ- 
ſions as reſpeAs the giving of ſecurity for the performance 
of the order and the diſcharging of the defendant's recog: 
nizance muſt be quaſhed, and the reſt of the order con- 
| | firmed. Durnf. and Ea, 6 V. 147. 
3 pe ſaid baſtards bring now left to be kept at the charge if 
= | the pariſh where they be bern] For at that time they could 
| have no other ſettlement, There were only two kinds df 
= ſettlements then exiſting ; the one was by birth, and the 
=_ other where the perſon, ſhould have reſided for the wo 
part during the ſpace of three years, So that til! the child 
ſhould be three; years of age, it could poſſibly bave be 
= other ſettlement. And the place of birth continues © 
4 be the ſettlement of baſtard children ſtill, unleſs in ſom? 


few excepted calcs, 


- 2 - 
— 
8 W 
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Two juſtices in or next unto the limits where the pariſh Two next jabs 
church is] By this meaſuring, as it were, from the pariſh tices. 
church, it ſeemeth that no other juſtices can intermeddle. 

And io this matter this ſtatute of the 18 El. is different 
from moſt other ſtatutes: for generally where power is 
given to two juſtices, the ſtatutes expreſs that two or 
more juſtices may do ſuch a thing: but here the ſtatute 
faith only, that two juſtices, dwelling in or next unto 
the pariſh, ſball have power to take order therein. And 
Mr. Dalton makes a query, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no 
order: And this caſe, tho' likely enough to happen, hath 
not yet been determined, If they will not proceed at all, 
there ſeemeth to be ao doubt, but that they may be com- 
pelled by a mandamus. - But if they cannot agree; whether 


one juſtice, not the next, may join with either of the other * 
in making an order, doth not appear to have been deter- 2 
mined. Or, in this ca e there ſeems to be a particular mn 


reaſon for applying to the ſeſſions for an original order. 
Or they may by conſent make an order, and bring the 


matter to the ſeſſions by way of appeal, 

Shall and may by their diſcretian] Here is no time limited An order may 
for their proceeding in this matter; ſo that the order may — * 
be made at any time after the birth of the child. dirth, 

And in the cauſe of K. and Miles, HA. 1 G. On motion 
to quaſh an order of baſtardy, it was reſolved, that if the 
father run away and return, tho” 14 years after, yet an 
order to fix the child on him is good; for there is no ſta- 
tute of limitation in theſe caſes. 1 Se C. 77. 

But by the aforeſaid ſtatute of the 6 G. 2. if the reputed 
father is in priſon, and no order ſhall be made in fix weeks 
after the birth of the child, he may in ſuch caſe be diſ- 
charged from his impriſonment ; but the order neverthe- 
leſs made upon him afterwards will be good, | 

Take order] Herein they muſt proceed as in all other nepureq father | 
like caſes, by giving the party accuſed an opportunity of t> be ſammon« | 
being heard in his defence. In the caſe of XK. and Cotton, . 1 


- 
— 
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7.6& 7 G. 2. An information was moved for againſt 
the defendant, who with another juſtice made an order of 
baſtardy upon one Fitzgerald, without ſummoning him to 
appear before them to make his defence. Upon appeal tg 
the ſeſſions he was acquitted, and put to great expences; 
which it was inſiſted was contrary to natural juſtice. By 
Mr. J Page; no man in an office can be ſuppoſed to be 


ſo ignorant, as not to know it is againſt natural juſtice, | 


to convict a man without a ſummons ; the examination 
Q 3 © ought 
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Summons by a 
third juſtice is 
ſufficient, 


Mother marry- 
ing before the 
order is made, 


to pay. Upon which the juſtices commit her to the houſe 
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5 ought to be lo made, that the truth may appear, and this 


muſt be by examining both fides, otherwiſe it is partial ; 
the ſcandal, the expence, and the diforder in Mr, Fitz. 
2 2 family, are things that ought 16 be conſidered; 
re was no taking by warrant, and therefore an action of 
falſe impriſonment would not lie; and this is the only 
method can be uſed to puniſh the juſtice. Mr. ]. Probyn ; 
the principal objection about a ſummons is right in law, 
and in reaſon; poſſibly an aQion on the caſe might be 
framed ; there may poflibly have been only an error in 
judgment, and it is hard to grant an information, Mr, 
J. L-e; If this was firifly a conviction againſt which no 
appeal lies, an information ought to be granted; but he 
thought the matter was not fo very ſtrong in the caſe of 
orders. And the rule was diſchatged. 1 & Caf. 179. 
E. 8 G. 2. K. v. Taylor and Neale, Motion in the 
king's bench for an information againſt the defendants, 
two juſtices of Devonſhire, for making an order on one 
Nicholas Mould, adjudging him to be the putative father 
of a ba{tard chill, without ſummoning him, and alſo for 
refuſing to heat his witneſſes. On ſhewing cauſe, it ap- 
peared that he was ſummoned by à third juſtice, which 
the court held to be fufficient. And by L. Harawicte 
Ch, J. If the party, being ſummoned, will not attend 
himſelf, there is no reaſon' the juſtices ſhould hear any de- 
fence made for him ; for if that were aHowed, no offender 
of this ſort would appear. Therefore the juſtices in this 
caſe adted right. And it is but as this court does, when 
orders of batardy are removed hither by certiorari: for we 
never allow any exceptions to be taken to the order, un- 


* 


. Jeſs the party attend in perſon; that the court may take 


care of him, and make him indemnify the pariſh, if the 
order is good. 2 Se. Conf. 192. Caſes in the time of L, 
Herdwicke, 112. 

By charging ſuch mother] If the mother ſha!l marry be- 
fore any order made, it hath been doubted whether the 
juſtices can then charge her, as having no effects of her 
own, the ſame by the matriage being veſted in the huſ-, 
band. As in the caſe of E!len Bent, E. 5 G. 3. She was 
delivered of a baftard child in the pariſty of Cliſtan. After 
which, and before any order made, ſhe married one Abra- 
ham Taylor of the pariſh of Middleton, The overſeers of 


. Clifton apply to the juſtices, who made an order of filia- 


tion, charging her with 8d. a week towards the relief of 
the pariſh, She pleaded her utter inability, and refuſed 


of 
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of correction, She was brought up by habet corpus, and 
her counſel moved for her diſcharge, inſiſting upon the 
inegality of her commitment; for that, being a married 
woman, ſhe was not an object of the juſtices juriſdiction, 
and the huſband was not ſummoned, But by the court : 
A feme covert is liable to be proſecuted for crimes com- 
mitted by her, This woman has diſobeyed the order of 
the juſtices, and the ſtatute preſcribes the puniſhment 
here inflicted upon her. There is no need to ſummon the 
huſband, in a criminal proſecution againſt the wife. Burr, 


Mansf. 1681. 


M. 34 G. 3. K. v. Ravin/lone, On the appearance of Mother dying | 
Start (on his recognizance taken before a magiſtrate 8 


for Leiceſterſhire, to anſwer a charge againſt him for being 
' the putative father of a baſtard child, of which one S. 
Haggs had been delivered in Ravenſ/lone in Leictfer ſhire) 
at the Leiceſter ſeſſions, the pariſh officers of Ravenſtine ap- 
plied to the court to make an order of filiation and main- 
tenance on Start; when that court ordered that Start ſhould 
be diſcharged from his recognizance, and that the ap- 
plication ſhould be diſmiſſed, ſubject to the opinion of this 
court on the following caſe. - It appeared in evidence on be- 
half of Ravenſtone that S. Haggs died within two hours after 
ſhe was delivered of the child. That ſhe had previouſly 
been examined before a juſtice, according to 6 C. 2. c. 31. 
and her examination was produced, in which ſhe depoſed 
that the ſaid . Start was the father of the child. When 
this examination was offered in evidence, it was objected 
to on the behalf of V. Start, both as inadmiffible and in- 


ſufficient ʒ the court received it in evidence, but thought 


that the woman being dead, no order of filiation could. be 
made, Per curiam : It is clear from the concluding part 
of the cale that the only doubt entertained at the ſeſſions 
was, whethet or not they could make an order of filiation, 
the woman being dead, and not whether the evidence was ' 
ſufficient to make an order on the party before them, if 


under theſe circumſtances they could make an order at 
all; and as to the queſtion reſerved for the opinion of this 


court, there is no doubt but that they may proceed to make 


the order, altho' the woman be dead. The examination 


having been taken before a magiſtrate in «he courſe of 

Judicial proceeding, under the 6 G. 2. c. 31. is certainly ad- 
miſſible evidence, like the depofitions taken under 1 and 2 
P.& M. c. 13. and being admiſfible, and not contradicted 
by any other evidence, it ſeems to be concluſive, We can- 


not indeed compel the juſtices at the ſeſſions to decide on 
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the weight of evidence; but when we determine that this 
eyidence is admiſſible in point of law, and that the juſtices 
may make the order applied for, though the woman be 
dead, we have no doubt but that they will alſo be of opi- 
nion that this evidence is concluſive againſt the party 
againſt whom the application has been made. Per curian : 
A1 to be ſent ba k io the ſeſſions. Durnf. and Eft, 
X 7 . | | 

, With * payment of money weeklr, or other ſuſlentatiqn] 
That is, to the overſeers for the ufe of ſuch child, But 
whether the overſeers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 
father may take the child from the pariſh, and provide 
for it himſelf, hath been doubted, and ſeemeth not yet 
to have been fully ſettled by the unanimous reſolution 
of the eburt. And there are difficulties on both ſides, If 
the reputed father indemnifies the pariſh, the intention of 
the act ſeemeth to be anſwered; and there may be ſup- 
poſed ſomething of natural 'affeQion, (eſpecially if he ac- 
knowledges the child to be his,) inclining him to be re- 
gardful of the child's welfare; at leaſt more than can be 
re aſonably expected from pariſh officers. But then, to 
be allowed to take the child from its mother, with whom 
the pariſh officers uſually and very properly leave it, whilſt 
very young, is unnaturel and cruel; and it is very rare, 
that the reputed f.ther ingenuouſly owns himſelf to be the 
real father, But if the child is of age and ability to be an 
apprentice or ſervant, and the reputed father can find a 
proper maſter,” it is fit that he ſhould have power to put 
out the child accordingly, or that bis. contribution to the 
pariſh from that time ſhould ceaſe. 

In the caſe of Richards and Samon againſt Hodges, T. 
2 Cho. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus : 
Richards and Samon, being churchwardens, brought an 
action againſt Hedges, on his bond in the uſual form to 
indemnify the pariſh in the caſe of a baſtard child. The 
defendant pleaded Nan damnificatus generally, The plain- 
titfs replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 
did provide any maintenance for he child ; by reaſcn 
whereof, the pariſhioners, to bn 0 the ſaid child's pe- 
riſhing by hunger and cold, were forced for all the time 
aforeſaid to pay, and have paid 48. fur the maintenance 
and ncuriſhment of the ſaid child, To which the defend- 
aut rejoined, that he would have nourzſhed the ſaid child 

| "Bits | al 


Baſtards. 
at his proper coſts and charges for all the time aforeſaid, 
and offered ſo to do, as well to the plainiiffs as to other 
the pariſhioners, but they refuſed to permit him, and of 
their own wrong, and againſt the will of the defendant, 
put the ſaid child to nurſe, and paid the ſaid 4s. Upon 
which rejoinder, the plaintiffs demurred in law. And 
by the court, the rejoinder, is not good, becauſe it is 2 
departure from the firſt plea in bar; for the defendant in 
his plea ſays, that the pariſhioners were not damnified, 
and when the plaintiffs by their replication ſhew how 
they were damnified, there the defendant cannot rejoin that 
this damnification was of their own wrong, as here he hath 
done, but he ought to have pleaded that at firſt in his plea 
in bar. And though it was urged for the defendant, that 
this was no damnification at all, becauſe it was the volun- 
tary act cf the pariſh to put the child to nurſe when the 
defendant himſelf offered to maintain it, and that they 
ought not to take advantage of their own wrong; yet it 
was not allowed: For the court held clearly, that the te- 
joinder was a departure; and for that reaſon, it was ad- 
judged for the plaintifts, 2 Saunders, 83. 

M. 21 Cha, 2. Burwell's cale, Two juſtices order 
the reputed father to pay ſo mugh a week to the pariſh, 
until the child ſhould be 12 years of age. This was held 
by the court to be wrong; and the reaſon given was, be» 
cauſe the father might take it away when he pleaſed ; and 
therefore the order ought to have been, that he ſhould pay 
ſo long as the child ſhould be chargeable to the pariſh, 
1 Ventr, 48. | 

E. 24 Cha. 2. Sherman's caſe. An order was made, 
that the father ſhould pay ſo much a week, till the child 
ſhould be able to get its living by working, It was ſaid 
by Twiſden this order could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 
be may do if he pleaſeth. 1 F/-ntr. 210. 

E. 11 Ann, O. and Smith, Order to pay ts. a week 
till the child is 8 years old. It was objected, that it 
thould be ſo long as the child is chargeable; poſſibly he 
may gain a ſettlement; or a perſpn may give him an 
eltate; or the father may take bim. By the court: This 
is only a remote poſſibility, As to the father's taking 
him, he ought to have done it at fuſt; and by ſuffering 
the order to be made, it ſhall be deemed a refuſal in 
law ; beſides, he ſhall not then be ſuffered ; he may ſell 
him, or make away with him, as too often happens, 
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tober laſt, and that then he offered to take the ſaid child 


or mother may take it before the time. The intention 


Baſtards. 

7. 27 G. 2. Newland and Oſman. Debt upon a bond, 
with a condition to indemnify and fave harmleſs the pa- 
riſh of Eling from a baſtard child, Plea; that the de- 


ſendant had maintained, ſupported, and nouriſhed the (aid 
child to à certain day, that is to ſay, to the 27th of Or- 


to maintain, which they refuſed, and that if the church- 
wardens or any of them have been damnified, it is of 
their own wrong. Replication; that for three weeks from 
and after the ſaid 27th day of O7ober, the defendant did 
not provide nouriſhment for the child, but failed, and by 
reaſon thereof the plaintiffs, after the three weeks, ex- 
pended 38. for the maintenance of the child, and fo were 
damnified. Demurrer ; and joinder in demarrer. The 
queſtion of law is, Whether a putative father may take 
a baſtard child into his own cuſtody to maintain it, or 
whether the parifh ſhall have the care of it. And the caſe 
in 2 Saund. 83. (a) was mentioned, wherein the court held 
mis to be a good plea. 1 Vent. 48. (b) That the father 
may maintain the child himſelf, 1 Fentr. 210. (c) That 
the juſtices can only make an order to maintain, ſo long 
as the child ſhall be chargeable. —By Lee Ch. I. The 
right way is, to make the order, ſo long as the child ſhall 
be chargeable. It is not to be limited to any certain time, 
And the reaſon given in all theſe caſes is, that the father 


of the ſtatute of Eliaabetb was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify pariſhes, 
And the law could never think of taking the care and 
education of children from their parents. Nor could this 
enter into the mind of any judge, Nouriſhing and main- 
taining certainly anſwers education. It hath been ob- 
jeQed, that the excuſe is co'lateral: I do not think fo; 
for all the inhabitants are parties, and the overſeers ate 
but truſtees for them. It ſeems a ſufficient excuſe ; and 
there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought of to pleas of this kind. 
— Wright J. in the caſe in Saunders, it ſeems to have 
been admitted, that if this had been pleaded in the fut 
inffance, it would have been good. I never did best 
before, thar the care of the child devolved upon the pariſh, 
where there was any other perſon to take care of it, 
They ate obliged to maintain the child, where it 1s in 
danger of ſtarving, This court ok conſtantly held, that 


(4) Above. (5) Above, (e) Above. 
g l 


Battards. 
the father has a right to take it away, by quaſhiag the 
orders made in manner above mentioned. This is not a 
collateral excuſe; but ſuch an one as will ſave the pe- 
nalty. And I cannot ſee that the pariſh has any fort of 
right or intereſt in the child. Denniſon J. The 
material objection taken to this plea is, Whether or no 
the putative father of a baſtard child can by the law of 
England take his baſtard child from the pariſh, I never 
did hear this doubted before, And I think that the notion 
that he cannot, is not to be countenanced nor encouraged. 
The law does not ſuppoſe, that a man will not maintain 
his own child. It is ſaid, the next heir is not to be truſted 
with the guardianſhip. I am ſorry that it was ever in- 
troduced into the law of England. It & an injurious 
notion of the people of England. I will rather ſuppole, 
that the pariſh officers will be cruel to the child, than 
the father, All the caſes admit tacitly that the father 
hath ſuch a power. And ſome of them ſay fo expreſsly. 
And { am very well ſatisfi-d that the Jaw is ſo, Inhabit- 
ants, churchwardens, overſeers, are all the fame; and 
every part of the condition is anſwered. I have known 
this plea very often pleaded. Ani that caſe in Saunders 
is the rule. F:fler ] I am not ſo clear in theſe points, 
I think the care of educating baſtard children, is not to 
be conſidered as a burden on the pariſh, but as a truſt; 


out of their care and cuſtody. The ſtature is expreſs, that 
the juſtices ſhall order the father to contribute to the pa- 
rid for the maintenance of the child. Tho' it is not to 
de ſuppoſed that fathers will deſtroy their baſtard children, 

et they may look upon them as a burden and a ſhame, 
and therefore either neglect them, or put them into im- 
proper hands, "The reſolutions and orders of juſtices of 
the peace have been grounded upon this ; not for tequir- 
ing ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 
not ſo clear. The caſe in Saunders was only his own 
opinion Judgment for the defendant, unleſs deſired 
to be argued again this term, (This was at the deſire of 
the plaintiff's counſel.) MS. 

And, in the caſe of Hullund againſt Malen and. Briſ- 
tow, T. 33 C 34 G. 2. In the common pleas. (Which 
was on 2 {uit upon a bond for indemnifyiog the. plaintiff 
from the charges of a baſtard child, but ic went off upon 
an error in the pleadings.) The court ſaid, we need not 
in this caſe ſay, whether the father or the mother hath a 


right 


and that it ſhould not be fo eaſy for fathers to take them 
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mother, on an habeas corpus, by the putative father, on 
. - ground that, as the child had been adjudged to be the 
L. Kenyon Ch. J. (topping Garrow, &c. contra) ſaid, that 


child; and it was accordingly reſtored to the mother, 


. aforeſaid caſes, of the reputed father taking the child when 


by the juſtices, and confirmed at the ſeſſions, or not ap- 


no other juſtices, in or out of ſeſſions, have power to in- 


humane perſons may entertain of the dignity of humal 


Baſtards, 


right to have the child while under ſeven years of age. And 
by the L. Ch. J. Vilmot I give no opinion, whether the 
father has any power over the child, who is nullius flu. 
Grotiut ſays truly, the mother is the only certain parent, 
And an order of juſtices to remove the mother always te- 
moves the child. 2 Wilſon, 126. 

But in the caſe of K. v. Seper. E. 33 G. 3. A child 


of three yeacs of-age being brought up at the inſtance of its 


whom an order of filiation had been made, and who had 
obtained the poſſeſſion of the child by fraud :—Burrough 
objected to the child being reſtored to the mother, on the 


child of Sofer, he had a right to the cuſtody of it. But 
the putative father had no right to the cuſtody of the 


Durnf. and Eafl, 5 V. 278. 
Upon the whole, there are two conſiderations, which 
ſeem to reduce the unlimited power in ſeveral of the 


he pleaſes, into a very narrow compaſs. One is, that no- 
thing is more eltabliſhed, than that a child ſhall not be 
taken from its mother, without her conſent, before it is 
ſeven years of age. The other is, That an order made 


pealed againſt, is binding upon the reputed father; and 


termeddle: And fo it is laid down in one of the aforeſaid 
caſes, that if the father take the child he muſt do it at 
« firſt ; and by ſuffering the order to be made, it ſhall be 
«© deemed a refuſal in law; and he ſhall not then be ſuf- 
8 fered, he may fell it or make away with'it, as too often _ 
& happens,” So that it ſhould ſeem upon theſe premiſes, 
that the time for the reputed father to inſiſt upon taking 
the child catnot be until after it is ſeven years of age; 
nor even then, if an order has been made, and it is not to 
be ſuppoſed that the pariſh officers will forbear for ſeven 
years applying for an order, only to give the reputed father 
an opportunity to put in his claim, 

After all: Whatever exalted notions ſpeculative and 


nature and: the tenderneſs of parents towards their chi 
dren, it ſeemeth that large abatements ought to be made in 
reſpect of that kind of parents here ſpoken of. In practice 
it is ſeldom, if ever, known, that a reputed father ud 

| | 10 applies 
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applies to have the child taken off from the pariſh into his 
own management, even ſo much as pretends any advan- 
tage to the child thereby, but merely his own intereſt, to 
fave charges. He does not want to have the child better 
provided for, but cheaper. If he ſhould offer any thing 
for the good of the child, whereby he himfelf would not 
receive any benefit, much more if attended with ſome ſmall 
additional expence to him, there is no doubt but the pariſh 
would be willing enough to accede to his propoſal, And 
it is well known in fact, that where the reputed father 
openly acknowledges the child, and is a man of ſome ſob- 
ſtance, ſo as not to be likely to run away, the pariſh 
ſeldom gives him any diſturbance; or if they be applied 
to in behalf of-the child, they are for the molt part ready 
to join with him in any reaſonable accommodation. 


Such party ſo making default in not performing the ſaid 


order, to be committed] Until default thall be made, the 
juſtices have no power to commit, or to require ſureties for 
performance of the order, or for appearing at the ſeſſions. 
I. Raym. 858. 3 Salt. 66. 1 Barnardiſl. 261. 

And hereby a paſſage might be left open to avoid the 
future payments, by the reputed father complying at pre- 
ſent, and afterwards running away. But the aforeſaid 
ſtatute of the 6 G. 2. c. 31. ſeemeth to have been intended 
to remedy this inconvenience ; by which one or more juſ- 
tices, either before or after the birth, may commit him to 
the gaol or houſe of correction, unleſs he ſhall give ſecu- 
rity to indemnify the pariſh, or otherwiſe enter into re- 
cognizance to abide ſuch order or orders as ſhall be made 
in purſuance of the act of the 18 EL 

To be committed to ward to the common gas] In the afore- 
ſaid caſe of Eilen Bent, the juſtices had committed her to 
the houſe of correction. It was objected that the ſtatute 
gives no power to do this; but the commitment, if any, 
ought to have been to the common gaol. Bur that was 
held. by the court to be well enough. For the ſtatute of 
the 7 J. c. 4. gives power to commit ſuch lewd women 
to the houſe of correction. And by the 6 G. c. 19. a ge- 
neral power is given, for ſmall offences, or for want of 
ſureties, to commit eicher to the gaol or houſe of correction. 
Burr. Mansf. 1681. 

Except he ſhall put in ſufficient ſurety to per form the ſaid 
order) That is, by recognizance ; which, if the order is 
diſobeyed, ſhall be forfeited, and eſtreated into the ex- 
chequer. But this makes nothing for the relief of the pa- 
tim. And therefore it were better if ſuch recognizance, 
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In what caſe an 


woman's father. 


Baſtards. 


or other ſ-curity, upon default, might be made aſſignable 
to the pariſh officers; or elſe, that the perſon not paying, 
as well as not giving ſecurity, might be committed till 
payment ſhould be made, Or if no ſecurity is given, it 
ſremeth that the priſoner, diſobeying the order, may be 
19difted, fined, and impriſoned for the contempt, _—— If 
the orders are removed into the king's bench, and there 
confi med z the court, on non-performance, will grant an 
attachment. 

It frequently happens, that the reputed father, by giv. 
ing bond to indemnify the pariſh, eſcapes paying any 
thing towards the maintenance of the. child, unleſs the 
mother, with her child, will throw berſelf upon the pa- 
fiſh, which ſometimes perhaps her ability will not per- 
mit, or otherwiſe ſhe diſdaing to do. In ſuch caſe it hath 
been adviſed ſometimes, for the woman's father to bring 
an action againſt the man for ſpecial damage ſuſtained by 
the lofs of his daughter's ſervice; and a jury, according 
to circumſtances, will give reaſonable compenſation, — 
That is, if ſhe be not emancipated from the father; or 
be, at the time, a part of her father's family and in his 
ſervice, As in the following caſes; 

E. 6 G. 3. Pofilethwaite and Parkes. This was an ac- 
tion of treſpaſs with force and arms, for an aſſault upon 
the plaintiff's daughter, and getting her with child: And 
the declaration concluded, whereby he Loft ber ſer vice. It 
was tried at the aflizes before Mr. J. Baiburſt, and a ver- 
dict given for the plaintiff, and 40s. damages. A ſpecial 
caſe was ſtated, to this effect: The plaintiff's daughter 
being 23 years of age, hired herſelf to one Saul, as a ſer- 
vant; aud went to live with Saul her maſter, and ſerved 
him ſome time. During her ſervice, ſhe was gotten with 
child by the defendant; and becoming big with child, 
and unable thereby to perform her ſervice as ſhe was uſed 
and ought to do, ſhe was diſcharged by Saul her maſter, 
who paid her her wages in proportion to the ſervice ſhe 
had already done him ; and the plaintiff her father re- 
ceived her, when no one elſe would, and lodged and 
boarded her in his houſe. She was there delivered of a 
baſtard child; and the plaintiff, her father, maintained 
her in her ly ing-in, at his own expence, The queſtion 
which aroſe at the trial, and which was reſerved for the 
opinion of the courf\of king's bench, was, Whether the 
plaintiff can maintain this aftion,” In the argument of 
this cauſe two points were made, 1, Whether the father 


and daughter can be conſidered as maſter and ſervant. 
2. Whether 


F 


Baſtards. 


2. Whether her age makes any difference in the caſe, as 
the was upwards. of 21, namely 23 years of age. Mr. 
Davenport, for the plaintiff, argued, That the action is 
maintainable by the father, upon the foot of being her 
maſter ; as he has alledged, whereby he loft her ſervice, He 
agreed, that no action would ſie, but by reaſon of the lols 
of her ſervice. Here, a. daughter goes out to ſervice, is 
otten with child, diſcharged, and returned. upon her fa- 
ther, helpleſs and unable, in that condition, to maintain 
herſelf, He is obliged by law to maintain her; and did 
ſo from the neceſſity of the thing. Therefore, from the 
conſequential damage, an action is maintainable by her fa- 
ther, in whoſe houſe ſhe reſided: and where ſhe muſt, in 
this caſe, be conſidered as a ſervant. And this caſe is not 
to be conſidered upon the foot of emancipation: Her 
being 23 years of age makes no difference, This young 
woman's maſter could not bring an action againſt this de- 
ſendant; he had ſuſtained no damage, baving diſcharged 
her as ſoon as ſhe became unſerviceable to him. No body 
but the father could ſve. And the damage is the ſame to 
him, whether ſhe be over or under 21. Mr. I/allace, 


on the other ſide, argued for the defendant. The found- 


ation of actions of this kind hath been, the 4% of ſervice. 
The father's intereſt in the child, whatever it might have 
deen during infancy, ceaſes at the child's coming to the 
age of 21, Many injuries may be done to a child, which 
are not the ſubjects of actions by the father. Indeed an 
action will lie by a father for taking away his ſon or his 
daughter, and there is a writ provided for him in the re- 
giſter for that purpoſe. But no action will lie for de- 
bauching his daughter. If the father maintains the daughter 
in his own houſe, he is entitled to her ſervice, and may 
maintain an action for the loſs of her ſervice, But here, 
ſhe was hired out to ſervice in another man's houſe. If ſhe 
had been under age, and under her father's roof, I would 
agree that he had been entitled to an action as for the loſs 
of ſervice, No inſtance can be produced, no precedent 
of ſuch an action as this is. And the principle will not 
hold; becauſe ir depends upon the loſs of ſervice, which 
was not the preſent caſe.— Upon the whole it appeared 
that the parties were poor. The court therefore pro- 
poſed a compromiſe z which was accepted: namely, that 
all proceedings be ſtayed without coſts on either fide, L. 
Man, field ad ed, that it was not upon any doubt in point 
of law that he propoſed the compromiſe: meaning, as 
it ſeemeth, that he was clear that the action in this caſe 
would not lie, And upon that ſuppoſition, the reporter 
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Baſtards. 

ſays he has ventured to report it, tho” it was hot de er- 
mined judicially and in form, However, he ſays, therg 
can be no doube, but that the court were all of opinion, 
that the action could not be maintained: And therefore, 
in compaſſion to the plaintiff,” whoſe daughter had been 
injured by the defendant, they wilkhed to five him from 
the payment of coſts. Burr, Mansf. 1878. 

'E.9 G. 3. Tullidge and Wade. In the common pless. 
An action of treſpaſs was brought againſt the defendant, 
for that he with force and arms made an aſſault upon the 
daughter and ſervant of the plaintiff, and got her with 
child, whereby he loſt the benefit of her ſervice for a cer. - 
tain ſpace of time, and was put to great charge and 
expence in her time of lying-in. The defendant pleaded 


not guilty. The cauſe was tried at the affizes before 


Mr, Juſtice Gould; when the jury found a verdict for the 
plaintiff, and gave him 501. damages. It was moved for 
2 new trial; and the motion was grounded upon an affida- 
vit tending to ſhew, that under the circumſtances of the 
caſe appearing at the trial; the damages were exceſſive; 
and alſo, that evidence was given at the trial, of a pro- 
miſe of marriage made by the defendant to the woman, 
which ought not to have been permitted, becauſe ſhe may 
have another ſort of action upon that promiſe. Where- 
upon Mr. Juſtice Gould made his report to the court: And 
after ſtating the declaration as above, he ſaid, that this 
daughter of the plaintiff was called as a witneſs at the 
trial, and ſwore, that the plaintiff her father was a malt- 
ſter, and kept a public houſe ; that ſhe was his ſervant, 
and was about 30 years of age; that the defendant was 
an exciſeman, made his addrefles to her as a lover, wi:h 
an intention (as ſhe then thought) to marry her ; that he 
was well received on that account by the plaintiff her father, 
and very civilly treated by him and his family, and often 
ſpent the evening with them: She alſo ſwore, that he pro- 
miſed her marriage, and got her with child, Her brother 
alſq was called, who depoled, that the plaintiff was wholly 
deprived of his ſaid daughter's ſervice and affiftance in 
tis buſineſs, and paid ſome money on account of her 
lyiog-in. The counſel for the defendant, at the tri), 
objected to the evidence given, as to the promiſe of mar- 
riage. Upon which, ſhe offered to give the defendant a 
releaſe as to that promiſe; but the counſel for the defend- 
ant refuſed to accept thereof, Upon ſumming up ihe 
evidence to the jury, the judge told them (as he was 


pleaſed to ſay) over and over again, that in giving damaees 
in 


4 
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Baſtards. 


ia this action, they muff not conſider the injury done to 


the woman as to the promiſe of marriage, but muſt leave 
that matter quite out of the queſtion, becauſe ſhe might 
have her action for breach of that promiſe; that he 
thought the plaintiff ber father was by nature bound to 
take care of her while ſhe laid-in, and that they ſhould 
conſider his expences on that account, as well as his loſs. 
of his daughter's ſervice, Whereupon the jury gave $01. 
damages, with which the judge ſaid he was not at all 
diſſatisfied; and that be thought, if the jury had then 
conſidered the promiſe of marriage, they would have given 
ſix times as much damages.-By the L. Ch. J. Wilmot: 
Actions of this fort are brought for example's ſake. 
And although the plaintiff's loſs in this caſe may not really 
amount to the value of twenty ſhillings, yet the jury have 
done right in giving liberal damages. And if the daughter 
brings another action againſt the defendant for the breach 
of promiſe of marriage, ſo much the better: he ought to 
be puniſhed both ways. Her being of the age of 30, is 
nothing to mitigate damages, or leſſen the defendant's 
fault. And we will pay no regard to any affidavit read to 
us, the judge who tried the cauſe being ſatisfied with the 
verdict, If much greater damages had been given, we 
ſhould not have been diſſatisfied therewith, the plaintiff 
having received this inſult in his own houſe, where he had 
civilly received the defendant, and permitted him to make 
bis addrefſes to his daughter.—And the motion for a new 
trial was teſedded, and the plaintiff bad judgment by the 
whole court. 3 Hilſon. 18. 

Alſo in the caſe of Meedon v. Timbrell, T. 33 G. 3. It 
was ſaid by the court, that however a parent may feel for the 
violation of his daughter's chaftity, it is clear that no ac- 
tioa can be maintained, unleſs ſome evidence be given 
that the daughter performed ſome acts of ſervice for the 
father ; very flight evidence indeed is ſufficient, but (till 
it is neceſſary io give ſome, Durnf. and Eaſt, 5 V. 357. 


I. The uſual approved form of the order of filiation 


and maintenance is as follows : 


Weſtmorland, PH E order of J. P. and K. P. eſquires, 
two of his majeſfly's juflices of the peace 
in ond for the ſaid county, ene whereef is of the quorum, and 
both refuling ¶ in, or] next unto the limits of the pariſh church 
"Ys pariſb of nm * ſaid county, made the —— 
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Baſtards. 
day of in the — 5er Concerning a (nal 
baftard child, lately born in the pariſh of — aforeſaid, of 
the body of A. M. ſinglewoman : 

Whereas it hath appeared unto us the ſaid juflices, as well 
pon the complaint of the churchwardens and overſeer; of the 
poor of the ſaid pariſh of as upon the oath of the ſaid 
A. M. that fhe the ſaid A. M. on the day of 
mow loft paſt, was delivered of a (male) baſtard thild at 

- in the pariſh i in the ſaid ccunty, and that 
the ſaid baſtard child is now chargeable to the faid pariſh of 
— end likely fo to continue ; and further that A. F. of 
i the ſaid county, yeoman, did beget the ſaid baflard 
child on the body of her the ſaid A. M. And whereas the ſaid 
A. F. hath af peared before us, in purſuance of our ſummon; 
for that purpoſe, but hath, not ſhewed any ſufficient cauſe wly 
he the ſaid A. F. Mall not be ihe reputed father of the ſaid 
baſtard child: [Or, And whereas it hath been duly proved u 
us upon oath, that the ſaid A. F. hath been duly ſummoned u 
appear before us the ſaid juſtices, to the end we might examine 
into the cauſe and circumſi ance of the premiſſes; and whereas lt 
the ſaid A. F. hath neglected to appear before us, according it 
the ſaid ſummoni:] IA e therefore, upon examination of the cauſe 
and circumſtance of the premiſſes, as well upon the oath of ih! 
faid A. M. as otherwiſe, do hereby adjudge him the ſaid A. B. 
to be the riputed father of the ſuid baſlard child. 

And thereupon we do ord:r, as well for the better relif if 
the ſaid pariſh of =———— as for the ſuſlentation and reiuf if 
the ſaid baſtard child, that the ſaid A. F. Mall and de forth 
with, upen notice of this our order, pay or cauſe to be paid it 
the faid churchwardens and overſeers of the poor of the ſul 
pariſh of or to fome or one of them, the ſum of — 
for and towards the lying-in FA the ſaid A. M. and the man 
tenance of the ſaid baſlard child, to the time of making this wr 
order. 

And we do alſo hereby further order, that the ſaid A. J. 
ſhall tikewiſe pay or cauſe to be paid to the churchwardens a 
o ers of the poor of the ſaid pariſh of er the tin 
bring, er 10 ſome or one of them, the ſum of ert) 
every week Jrom this preſent time. for and towards the lem 
ſuftentation, and maintenance of the ſuid baſtard child, for n 
during ſo long time as the ſaid baſtard child ſhall be churgu 
to the ſaid pariſh of —— vs 

And we de fur iber order, that the ſaid A. M. ſpall %%% 
er cauſe to be paid to the ſaid churchwardens and cu 
the poor of the ſaid pariſh of ——— for the time being, 4 


* 


as the faid baſtard child Hall be chargeable to the ſaid 
2 ane caſe ſhe ſhall nat nurſe and take care of the 
faid child ber ſelf. n * 0 | 

Given under our hands and ſeals the day and year firſt above 
written. 

One whoreof is of the quorum] Many orders formerly 
have been quaſhed, for want of ſetting forth that one of 
the jultices was of the quorum; but now by the ſtatute of 
26 C. 2. c. 27. no order ſhall be quaſhed for that defect 


Ry - — 


only. | 

2 it hath appeared unto us] X. and Beard. The Wheret woor 
examination of the woman muſt be by two juſtices, as — 
well as the ordering part: for the examination is à judi- do any judicial 
cial act, and ought to be by both; and it is not enough 20, they ought 
that one ſhould examine, and make report to the other; to de tozether. 
but if they are both preſent, and offe only examine, it is 
well enough, for it is in fact the examination of both, 
2 Salk. 478. 

So in the caſe of Billings againſt Prinn and Delab. re, 
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eſquires, T. 15 G. 3. An action of treſpaſs and falſe im- i 
priſonment was brought by the plaintiff, for committing 171 
. her to priſon for refuſing to filiate a baſtard child. She 4/1 
t was examined ſeverally, at ſeparate times (but in the ſame $ 
. day), and in ſeparate places, by the two juſtices the de- 1 
fendants, and they ſeparately ſigned the warrant of com- | 
of mitment, On trial at the aſſizes, a verdi was given for 4 
of the plaintiff, with 51. damages. It was moved for a new 
. trial, and argued, that it was ſufficient under the ſtatute, 
f if the two juſtices joined in and conſented to the commit- 
11 ment, but that they might examine and adjudge the matter, 
— and fign the warrant, ſeparately, Unto which it was an- 
i. ſwered, that where two or more are required to do any 
1. act, they muſt meet together: Elſe what they reſolve on * 
is the mind of individuals, not of the whole body. And 
J. this hath always been the doctrine with reſpect to juſtices | 
05 of the peace. By the court: This caſe is fo clear, that 
in it cannot bear an argument. There is no uſe in appoint- 
ou ing two or more perſons to exerciſe judicial powers, unleſs 
05 they are to act together. Separate examinations by diſ- 
E. ferent magiſt; ates may produce different fads. On which 
eats then is the adjudication to proceed F It is exceeding clear, 
that in caſe of an action thus brought to try the validity 
110 of the commitment, it cannot be ſupported by law. Black. 
114 Rd. 1017. 


oi As well upon the complaint of the churchwardens and over- Complaiay 
r] It hath been ſaid that an order made without the 
} R 2 complaint 


Mother to be 
examined on 
cath. 


The fer to be 
fet forth. 


And the parich 
where born. 


vas objected, that the order did not appear to be made upon 


hurt), and yet the order requires the defendant to pay tbe 


| Baſtards. 
complaint of the pariſh officers, is not good. Blaclerhy, 
4+ ] . 
N But in the caſe of X and Buckall, A. 3 G. 2. where it 


complaint of the pariſh ; it was anſwered, that the ſtatute 
does not require that the pariſh ſhould complain, but gives 
the juſtices power to make ſuch order on the complaint of 
any other. And the order, as to that part, was con- 
firmed. 1 Barnardifl. 261. 

As upon the oath.of the ſaid A. M.] It ſeemeth, that the 
mother may be examined upon oath, concerning the re- 
puted father, and of the time and other circumſtances; 
for that in this caſe, the matter, and the trial thereof, de- 
pendeth chiefly upon the examination and teſtimony of the 
mother. Dali. c. 11. 

Was delivered of a (male) baſtard child) H. 8 G. X. and 
England. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; only, 2 
certain baſtard child born of the body of ſuch a woman, 
Str. $03» 

At ——— in the ſaid pariſh of JM. 11 Am. 9, 
and Caſh. The order did not ſet forth that the child wa 
born in the pariſh; and by the ſtatute the juſtices cannot 
make an order to compel a man to contribute towards the 
maintenance of a baſtard child, but in caſe of that pariſh 
where the child was born: And quaſhed for this reaſon, 
Caf. of S. 59. Cald. Cof. 173. 

7. G. K and 3 was taken to an 
order of baſtardy, that it did not appear the child ws 
born in the pariſh to which the reliet is ordered ; for it 
ran; We iwo juflices of the borough of Lime Regis, reſiding 
within the limuts where the pariſh church is, within which pa · 
riß the child was born Which is only an averment, 
that the juſtices reſided in that pariſh where the child un 
born, but that might not be the ſame pariſh ordered to 
be relieved, And for this fault the order was quaſhed. 
Str. 437. 5 

E. 3 G. 2. X. and Childeri, On a rule to ſhew cul; 
why an order of two juſtices \for relief of a baſtard child, 
and an order of ſeſſions confirming the ſame, ſhould not 
be quaſhed; it was objected, that it was not direci y al. 
judged that the child was born in the pariſh (of Staple 


ſum of 45 8. to the churchwardens of that pariſh to te. 
imburſe them, It was anſwered, that is doth ſufficient 
appear in the order, that the child was born there; ſot ! 
adjudges, that the defendant ſhould pay this ſum, 0 : 


AK 


e 


Baſtards. 


charges the pariſh of Stapleburſi were at upon account of 
the woman's lying in there. But the court ſaid, that 


didion ; and accordingly quaſhed both the orvers, 1 Bar- 
nardifi, 30. 

E. 10 G. 2. X. and Greaves, The pariſh where the 
child is born, is only to be indemnified ; and if the baſtard 
has acquired a ſettlement elſewhere, the father is then diſ- 
charged. Nelf. Baſt. 

And in the caſe of X. v. Stanley, E. 22 G. 3. Objec- 
tion was taken to an order of baſtardy, made upon one 
Thomas Stanley, adjudging him to be the reputed father of a 
baſtard child, On which order being removed by certiorari 
it appeared, that there was no adjudication that the child 
was born in the pariſh charged with its maintenance, nothing 
more being ſtated, than that it was chargeable to the pariſh, 
and likely ſo to continue,-By the court: Order quaſhed. 
Cald. Caf. 172. 


tard child: Exception was taken, that the order doth not 
fet forth that he is chargeable to the pariſh, or likely to be 
ſo. And quaſhed by the court. Comb. 39. 

But in Fa and Matthews, Fl. 8 V. Exception was taken, 
that the order doth not ſet forth that the child is likely to 
become chargeable, But this exception was over · ruled 
for that it is Ek erideat that every baſtard child is likely 


to become chargeable, 2 Salk, 475, 6. 


did beget the 4 baſtard child) T. 2 G. 2. K. and Browne. 
Upon an order of baſtardy it was ſtated, that the huſband 
had been abſent fix years and that during his abſence 
the defendant had carnal in tuledge of the wike, and there- 
fore they adjudge him to be the putative father, But by 
the court, This order muſt be quaſhed; for his lying 
with her is not a ſufficient reaſon to inſer him the father 
of this child: and tho” the juſtices need not ſhew the 
prounds they go upon, yet it they do, and it appears no 
Jufficient ground, their order will be bad, Str 811. 


cale of X. v. Upton Groy, T. 23 G. 3. 
** 2djudged to be the reputed father of a baſtard child be 
Webtten on Srab Arundel, which was chargeable to the ſaid 
nh of Upton Gray, and was ordered to pay 18. weekly, 
WE The ſem̃ons on appeal quaſhed the order, it not ap- 
dearing upon the face of the order, that the ſaid Sarah 
rundall was examined in the preſence of the ſaid Walter 
Natien at the time of making the ſaid order, —By L. 


R 3 Mansfield, 


2 


they do not allow of inferences to give the juſtices juriſ- 


-— 


Charg-able to the ſaid pariſh] Order to provide for a daſ» Chirgeable. 


And further, that A. F. of —— in the ſaid county, yeoman, Huſbard deing 
adleot, proof of 
carne knowledge 
not ſufficient. 


And whereas the ſaid A. F. hath appeared before u] In the Whether the 
Walter Natiom mother need be 


examined in the 
preſence of the 
reputed father, 
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246 Baſtards. 
Mansfield, and the court, The preſence of the putative (a 
ther is not neceſſary before the juſtices out of the ſeſſions: 
and as the ſeſlions have tated this and no other to have been 
the foundation of their proceedings, we cannot preſume 
: that they went upon any other, Older of ſeſſions quaſhed, 
- and the original order #firmed, Cald. Caf. 308. 
Order mof d. Dd hereby adjudge} T. 4 Ann. Q and Wifton. The great 
judge the perſon objection which {tuck long with the court, was, that it 
— = was ſaid in the order, we the ſaid juſtices doth adjudge, 
ther, "inſtead of do adjudge; and after the cafe had depended 
two terms, and been ſeveral times ſtirred, the court for 
that exception, the laſt day of the term, quaſhed the order, 
L. Raym. 1198. 
And afterwards, H. 4 Ann. The ſame juſtices made 
another order with the very ſame fault in it, viz. dh 
adjudge ; aud upon a certiorari, that was quaſhed. L. 
Raym. 1198. : 
Adjudge the ſaid A. F. to be the reputed father) E. 20 C. 
2. K. and Perkaſſe, An order was quaſhed, becauſe there 
was no adjudication, that the perſon againſt whom the com- 
plaint was made, was the reputed father, 2 Sid. 363. 
H. 9 G. 2. K. and Jenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
is not the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch 1 
caſe the 5arifh cannot appeal, becauſe an appeal is only, 
when the party refuſes to give ſecurity to come to ſeſſions, 
And by the whole court, the two juſtices have no ſuch 
authority: ſor their whole power depends on the flatut 
of 18 £Eliz, and that is only to take order for puniſhment 
© of the parties, and for relief of the pariſh, and this ord! 
is for neither the one nor the other. 2 Se/. C. 161, &. 
1050, 
A groſs fum may T be ſum of —— for and towards the lying-in} . 12 4w. 
be orderedfor ©, and Odam. Order for maintenance of a baſtard chile 
cetinzing ex= Was excepted to, becauſe the defendant is vpon ſight a 
3 the order to pay gl. in groſs; and after that, lo much 
weekly, And by the court: By the ſtatute the jullics 
are to take oder for relief of the pariſh, and keeping d 
the child, by payment of money weekly, or other (i 
tentation; and this may be only indemnifying the fa 
for money laid out before the reputed father was found 
J * . 4 bafterd child all hop 
uring {a ling time as the ſaid baſtard obi ec 
—.——4 able] E. . 2 and 23 An order to pay ſo muel 
continue. money by the week, till the child ſhall be fourteen 5 


— 
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Baſtards. 


age, was adjudged to be bad : for the juſtices have no 
— to — the pariſh; and that is only to 


oblige him to maintain the child, as long as it is or may 


be chargeable, 1 Salk. 121. 2 Salt. 478. 

An order that the putative father ſhould pay ſo much a 
week, until it ſhould be able to get its living by working, 
was quaſhed ; it ſhould have been for ſo long time as the 
child was chargeable to the pariſh. 1 Vent. 2i0. 

But in the caſe of K. and Street, M. 1 G. 2. An order 
of baſtardy was made, to pay ſo much weekly, till the 
child was nine years old, if it ſhould fo long live, And 
by the court, it is a good order, for we cannot intend it 
able to provide for itſelf ſooner. Str. 788. 

So in the caſe of X. and Buckall, M. 1 G. 2. Excep- 
tion was taken, that the order appointed the ſum of 28. 
to be paid weekly, till the child ſhould come to the age 
of twelve years, without faying, if the child ſhall be fo 
long chargeable to the pariſh. Ir was anſwered, that in- 
deed the old authorities lay it down in general, that orders 
of baſtardy, as well as other orders relating to the poor, 
muſt be under the limitation mentioned; but the later au- 
thorities have been, that orders of baſtaidy need not: and 
this, it was ſaid, is founded upon goed reaſon ; for there 
cannot be any reaſonable intendment, that baſtards, who 
have no kindred, will have proviſion from any body, till 
ſuch an age as is mentioned in the order. And of that opi- 
nion was the court, and confirmed the order as to that 
point. 1 Barnerdift. 261. 

But then the child may be bound an apprentice into 
another pariſh before that age; and having gained a ſet- 
tlement in ſuch other patiſh, the effect of the order ſhould 
then ceaſe 'Therefore it is beſt ia this and all ſuch like 
caſes to hold to the ſtatute : and the ſtatute here only gives 
power to the juſtices to take order for the relief of the pariſh 
where the child ſhall be born. 

In Browne's caſe, T. 9 M. it was ſaid, the juſtices can» 
not order a ſum, for putting out the child an apprentice. 
Comb, 448. ; 

But in the aforeſaid caſe of K. and Buckall, M. 3 G. 2. 
Where it was N that the order was for the reputed 
father to pay 41. to the overſeers for binding the child 
out apprentice, when it ſhould come to the age of 12 years; 
and did not ſay, if the child ſhall want it; ſo that tho' 
the child ſhould be provided for in any other way, the 
lum muſt be Kill paid to the overſeets: I be objection was 
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Baſtards. 


over - ruled by the court; and the order, as to that, held 
good. 1 Barnardift, 261, 

But it ſeemeth not neceſſary to incymber the order 
thete with; for it may be the ſame thing if the pariſh bind 
him out, and pay the money; for until ſuch ſum ſhall be 
run off by the weekly payments, ſo long the child continues 
chargeable, 

BUT after all, ſo far as theſe errors above rehearſed 
ſhall affect only the form of the order, and not the 
merits thereof, the ſame may be amended at the ſeſ- 
ſions ; by the 5 G. 2. c. 19. before the appeal ſhall be 
proceeded upon, and then the court "ſhall go upon the 


merits. 


V. Appeal againſt the order. 


By the aforeſaid ſtatute of the 18 El. c. 3. the mother 
or reputed father refuſing to-perform the order of the two 
juſtices, ſhall be committed, unleſs they hall put in ſuf- 
ficient ſurety to perform the ſaid order, or elſe po nally to 
appear at the next general ſeſſims of the peace, to be holden in 
that county where ſuch order ſhall be taken; and alſo to abide 
ſuch order, as the ſaid juſtices, or the mare part of them, then 
and there ſhall take in that behalf (if they then and there ſhall 
take any); and that if at the ſaid ſeſſions, the ſaid juſtices ſhall 
take no other order, then to abide and perform the order before 
made, as is aboueſaid. | 

Perſonally to appear) H. 8 W. K. and Matthews, It was 
moved to quaſh an order for maintaining a baſtard child. 
It was anſwered, that no order relating to a baſtard child 
can be quaſhed, unleſs the reputed father be preſent in 
court, Unto which the court aſſented. But it appear» 
ing to be a hard caſe, a rule was made to ſhew cauſe. On 
ſhewing cauſe, it was quaſhed ; but the court would not 
quaſh it, till the reputed father came into court, 2 Salt. 
7. 33 G. 2. X. and Gibſm, It was moved to quaſh an 
order of baſtardy; which, being indefenſible, was accord- 
ingly done; the defendant entering into recognizance to 
abide the order of the ſefhons below: which was the 
reaſon (the court faid) why a perſonal appearance of the 
defendant was in theſe caſes always required. Black. 
Rep. 158. | 
At the next general ſeſſions] That is to ſay, the next ge- 
neral ſeſſions after notice of ſuch order. 3 Keb. 5 5 

11 


Baſtards, 


Geral ſeſſions) T. 10 V. K. and Shaw. An order way: 
made by two juſtices, adjudging Shaw to be the reputed, 
father of a baſtard; whereupon he appealed to the next 

rier ſeſhons after notice; where the order of the two 
juſtices was diſcharged : And now it was moved to quaſh 
the order of ſeſſions, becauſe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter ſeſſions, 
2s in London or Midaleſer, where there are four general 
ſeſions in the year, beſides the quarter ſeſſions. And 
quaſhed for this fault. 2 Salk. 482. 

But in the caſe of X. v. Chichefler, M. 30 G. 3. An 
order was made by two juſtices on the 27th March, 1789, 
adjudging James Lover to be the reputed father of a 
baſtard child ; againſt which he appealed to the general 
quarter ſeſſions held on the 22d April, where it was 
quaſhed; and no caſe was reſerved for the opinion of this 
court. But both the orders being now returned by cer- 
tierari ;— £rſtine moved to quaſh the order of ſeſſions, be- 
cauſe that court had no juriſdiction to hear the appeal, 
3s a court of general ſeſſions might have intervened be- 
tween the 27th March and the 22d April, And he re- 
lied on the caſe of X. v. Shaw, as in point —L. Kenyon 
Ch. J. (Ropping Mingay on the other fide) obſerved that 
the caſe cited did not appear to be one of the moſt au- 
thentic in Se/t-/d's Reports. But it is a general rule that 
every intendment ſhall be made to ſupport an order of 
juſtices ; and as it does not appear that the general quar- 
ter ſeffions held on the 22d of April were not the ſeſ- 
ſions next following the 29th of March, we will not 
preſume it for the purpoſe of quaſhiog the order of ſeſ- 
_ eh of ſeſſions affirmed, Arm. and Zoft, 3 

490. 


To be holden in that county] It was moved to quaſh an 1, that part of 
order, for that it was at the ſeffions of the peace in the the eoonty 


county aforeſaid, and did not ſay for the county ; but this 
was over-ruled, for that there is not ſo much ſtrifneſs 
required in orders, as there is in indictments. 1 Yenty, 37. 
To which may be added alſo, that this is according to 

the words of the t-tute, 
in that county where ſuch order Hall be taken] T. 15 C. 2. 
KX. and Coiflon. Reſolved, that this ſhall be intended 
of the next ſeſſions of that part of the county where it 
Was made, and not at the next ſeſſions in any county at 
ge; for that would be miſchievous in many counties, 
where 
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where there are ſeveral ſeſſions in diſtin parts of the 
| county. 1 Sid. 149. 152 
Order either To abide ſuch order as the ſaid juflices, or the more part of 
| ney wget them, fhall then and there take] M. 13 C. K. and Tenant, 
mere, l con. The order of two juſtices being quaſhed upon the merits 
civfive, by the ſeſſions on an appeal, the defendant is thereby le- 
gally acquitted, and cannot be drawn in queſtion again for 
the fame fact. L. Nm. 1423, 4. Str. 716. 
If the two next juſtices make an order, and the patty 
appeals to the next ſeſſions, and they alter or diſcharge 
(upon the merits,) or confirm that order; no other ſef- 
tions can order any thing contrary thereto, for the order 
upon the appeal is final, Cro. Cur. 350. 
T. 1G. 2. K. and Arundell. Two juſtices make an or- 
der, that the defendant ſhall pay a ſum in groſs, and alſo 
28. a week ſo long as the child ſhall be chargeable. The 
party appeals to the ſeſſions, who confirm the order, At 
a ſubſequent ſeſſions, the father of the baftard deſired to 
have the keeping of it, and that the payment of the 28. 
a week ſhould ceaſe; which the ſecond ſeſſions ordered, 
Motion was made to quzeſh this laſt order of ſeſſions, be · 
cauſe in this cafe they had no jutiſdiction. And the court 
held, that the fecond ſeſſions had no authority to order 
the ſubtraction of the 2s. a week; and the order was 
quaſnhed, becauſe it was made out of time (being three 
years after the appeal), and therefore the juſtices had no 
juriſdiction. 1 Sf C. 234. 
But not if - But if the order be quaſhed for want of form, it is asno 
_ for want order at all; and therefore the juſtices may proceed 4: 
2 nove, Or the ſeſfons may amend the order before they 
proceed, as above ſet forth, 


VI. Puniſhment of the mother and reputed father, 


By the 18 El. c. 3. Concerning beſtards being left to be 
' kept at the charges of the pariſh where born, to the great bur. 
den thereof, and to the evil example and encouragement of lewd 
hife, it is enacted, that the two next juſtices ſhall take order 
therein, as well for the puniſhment of the mother and reputed 
ather, as for the relief of the pariſh. 
4 2 77. 2 Amy lewd woman which ſhall havt 
any baſtard which may be chargeable to the pariſh, the juſtice 
of the peace ſhall commit (M. N.) ich lewd woman to the but 
of cor retton, there to be puniſhed and ſet on work, during the 
term of one while year; and if ſhe ſtall efiſoons offend again, 
ftben ti be committed to the ſaid houſe of correction as fare 


a Baftards. 
and there to remain until ſhe can put in good ſureties for ber 
good brkaviour, not to offend ſo again. |. 7. 
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Baſtard which may be chargeable] It ſeemeth by theſe Child muſt be 
words, that ſuch woman ſhall not be ſent to the houſe of Meng 404 


correction, until after the child be born, and that it be 
living: for it muſt be ſuch 4 child as may be chargeable 
to the pariſh. Dall. c. 11. | 
And if ſhe will diſcharge the pariſh of keeping the baſ- 
tard, ſhe cannot be puniſhed by the ſtatute of 7 F. 
But nevertheleſs ſhe may be puniſhed (L. Coke ſays) by 
the ſtatute of 18 EI. 2 Inft. 733. 
Which opinion ſeems juſtly queſtionable : for the pre- 
amble of the ſaid act of 18 . (as hath been rehearſed) 
ſeemeth to reſtrain the juriſdiction of the juſtices to the 
parents of ſuch baſtard children only as are /eft to be kept at 
the charges of the pariſh where born, 


The juſtices of the peace ſhall commit] It ſeemeth that ſuch 88 


commitment ought to be by two juſtices at the leaſt; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next juſtices authoriſed by the 18 El. Dalt. 
6. 11. ; 

Shall commit ſuch lewd woman] But ſuch puniſhment 
ſhall not be until after the woman is delivered of her 
child ; neither are the juſtices to meddle with a woman 
until the child be born, and ſhe ſtrong again. Dall. 
6. 11. 

Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 
with the mother to the houſe of correQion, but rather that 
the child ſhould remain in the town where it was born (or 
ſettled with the mother), and there to be relieved by the 
work of the mother, or by relief from the reputed father; 
and yet the common opinion and practice is otherwiſe, vis. 
to ſend the child with the mother to the houſe of correc- 
tion; and this may alſo ſeem reaſonable, where the child 
ſucketh on the mother. 74. | 

But it ſeemeth much the beſt, to commit the mother 
only, and not the child, but leave it to her choice whether 
ſhe will take it with her; and if ſhe will not, then to ſend 
it to its lawful place of ſettlement, p | 

Offend again, then to be commilted to the ſaid houſe of cor- 
rection as aforeſaid ] Which words do imply that ſhe ſhall 
not be puniſhed as for a ſecond offence, unleſs ſhe hath 
been committed to and puniſhed in the houſe of cor- 
rection for the firſt, | | 
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Baſtards; . 


VII. Mother or reputed father running away. 


Whereas the ung prog. and ſetud mubers of baſtard 
children run away out of the po ih, and jometimes out of the 
county, and leave the baſlard chilgren the charge of the 
pariſh where they are born, altho they ar ſufficient to 
diſcharge the pariſh; it ſhall be lawſul fer the churchwardens 
and over ſeers of the poor of ſuch pariſh where any baſtard chili 
Hall be born, to take and ſeize (O) ſo much of the goods, and 
receive ſo much of the annual rents or profits of the lands of 
ſuch putative father or lewd mother, as jhall be ordered by 
any two juſtices, towards the diſcharge of the pariſh, to be 
confirmed at the ſeſſions, for the bringing up and providing 
for ſuch baſtard child; and thereupon the ſeſſions may make an 
order for the churchwardens or overſeers of the poor of ſuch 


; pariſh, to diſpoſe of the goods by ſale or otherwiſe, or ſo much 


Eovcealing the 
death of a baſ- 
tard child, 


of them for the purpoſes aforeſaid, as the court ſhall think fit, 
ond to receive the rents and profits of the lands, or fo much of 
them as fall be fa ordered by the ſefftons. 13 & 14 C. 2. 


e. . ſ. 9. | 
E. 2 Ann. 9. and Chofty. Order to the church wardens 


and overſeers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſhed ; 
for that it ſhould be, what the ju/tices think proper, and 
not what the churchwardens and overſeers think proper. 
L. Raym, 85 g. 


VIII. Murdering a baſtard child. 


r. By the 21 J. c. 27. any woman he delivered of any 
iſſue of her body, male or female, which being born alive, ſhould 
by the laws of this rea'm be à baſlard, and ſhe en lea usur pri- 
vately, either by drowning, or ſecret burying thereof, or any other 
way, either by herſelf, or the procuring of others, ja ta conceal 
the death thereof, as that it may not come te light, whether it 
were born alive or not, but be concealed, She ſhall ſuffer death 
83 in caſe of murder, except ſhe can prove by one witneſs at leaſt, 
that the child was born dead. 

And it hath been adjudged, that in order to convict 2 
woman by foree of this ſtatute, there is no need that the 
indictment be drawn ſpecially, or conclude agaioſt the form 
of the ſtatute ; for the ſtatute doth not make a new offence, 
but only makes ſuch concealment an undeniable evidence 


of murder. 2 Haw. 438. 
, 43 Alſo 


Aldo it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any figns of hurt 
upon the body, but it ſhall be undeniab'y raken that 
the child was born alive, and murdered by the mother. Ja. 

But of late years, as this law ſcemeth to be ſomewhat 
ſevere, it hath been uſual, upon trials for this offence, 
to require ſome ſort of preſumptive evidence that the chitd 
was born alive, before the other conſtrained preſumption 
is admitted, that becauſe the death was concealed, therefore 
it was killed by its parent. 4 Blackft. 198. 

Alſo, it hath been adjudged, that where a woman lay in 
a chamber by herſelf, and went tq bed without pain, and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 
2 Haw. 438. 

Alſo, it hath been agreed, that if a woman confeſs her- 
ſelf with chi d beforehand, and afterwards be ſurprized 
and delivered, no body being with her, ſhe is not within 
the ſtatute, b-cauſe there was no intent of concealment, 
and therefore in ſuch caſcs it muſt appear by figns of hurt 
upon the body, or ſome other way, that the child was born 
alive. 414. ; k 

2. If a woman be with child, and any gives her a po- 
tion to deſtroy the child within her, and ſhe take it, and 
it works ſo ſtrongly that it kiils her, this is murder; for 
it was not given to cure her of a diſeaſe, but unlawfully to 
deſtroy her child within her; and therefore he that gives 
her a potion to this end, mult take the bazard, and it it 
kills the mother, it is murder. 1 H. H. 429, 30. 

If a woman be quick or great with child, if the take, 
or another give her any potion to meke an abortivn, or if 
a man ſtrike her, whereby the child within her is killed, 
tho it be a great crime, yet it is not murder nor man- 
flaughter by the law of Env/and, becauſe it is not yet in 
rerum natura, nor can it legally be known, whether it 
were killed or not. 1 H. H. 433. | 

But if the child be born alive, and afterwards die of the 
poiſon or bruiſes it received in the womb; it is murder in 
_ as adminiſtred or gave them. 1 Haw. 80. 4 Bias. 
198. 

So if a man procure a woman with child to deſtroy her 
infant when born, and the child is born, and he woman 
in 
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in purſuance of that procurement kill the inſant; this is 
murder in the mother, and the procuter js acceflary. 1 H. 


H. 433 


IA. Capacity of 4 baftard as to inheritance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after be is born, and hath gained by time a 
name of reputation, he may purchaſe by his reputed name, 
to him and to his heirs ; tho' he can have no heirs but of 
his body. 1 % 3. 6 Cs. 65. i 

A baſtard is terminus @ gue ; he is the firſt of his family, 
for he hath no relation of which the law takes any no- 
tice ; but this muſt be underſtood as to civil purpoſes, 
for there is a relation as to moral purpoſes, therefore he 
cannot marry his own mother, or ſiſter, or the like, 
3 Salk, 66. 

Conſideration of natural affection will not raiſe an 
uſe to a baſtard; for though there is natural affection 


between them, yet the railing the uſe is a conſtitution of 


the law, and therefore the uſe ſhall never ariſe. Fenk. 47. 
Dyer, 374. 

If the iſſue of a man who is a baſtard purchaſe land, 
and dies without iſſue; tho' the land cannot deſcend 
to any heir on the part of the father, yet to the heir 
on the part of the mother (being no baſtard) it may; 
ſo if the baſtard was attainted : for the heirs of the part 
of the mother make not any conveyance by the baſtard, 
wn | os 

If a baſtard dies inteſtate, without wife or iſſue, the 


king is entitled to the per/ſonalty - and the ordinary of courſe 


grants adminiſtration to the patentee or grantee of the 


crown, 3 P. Mill. 33. 2 Black. 505. 


A. Voluntary examination of a woman with child 
of a baſtard; by 6 G. 2. c. 31. 


Weſtmorland. THE voluntary examination of A. M. of 
in the ſaid county, ſingleuaman, 
taken on oath, before me =— one of his majeſty's juſtices of 
tbe peace in and for the ſaid county, this =—— day of ——-+ 
Ilha faith, that ſhe is now with child, and that the ſaid 
child is likely to be born a boſiard, and to be chargeable ft 
the pariſh . in the jaid county, and that A. F. 


Baſtards. 


— in the faid county, weaver, is the father of the ſaid 


child. 
. The mark f 
Taken and figned the day and year + A.M. 


above written, before me 
's 7 P. 
Examination after the birth. 
Weſtmorland. TH E examination of A. M. of ——— 
in the ſaid county, fimgl-w man, taken 
upon oath before me one of his majeſly's juſtices of the 
peace in and for the ſaid county, this — day /. 

Who ſaith, that on the — day of now 
laſt paſt, at = in the pariſh of — in the county 
aforeſaid, ſhe the ſaid A. M. was delivered of a (mal.) b. 
tard child, and that the faid baſtard child is lit to become 
, chargeable to the ſaid pariſh of ——— ; and that A. F. if 

i the ſaid county, weaver, did get her with chill of the 
ſaid baſtard child, 
The mark of 


Taken and Gigned the day and year + A.M, 
above written, before me 


J. P. 


B. Warrant for apprehending the reputed father 
before the birth; on 6 G. 2. c. 31. 


- 


Weſtmorland, f To the conſtable of 


JI HEREAS A. M. of in the ſaid county, 
ing letuoman, hath by her voluntary examination taken 

in writing upon oath, „ me —— one of his majeſiy's juſ- 
tices of the peace in and for the ſaid county, this preſent day de- 
clared herſelf to be with child, and that the ſaid child is likely 
te be born @ baſtard, and to be chargeable to the pariſh of 
in the ſaid county, and that A. F. of in 
the ſaid county, weaver, is the futher of the ſaid child; And 
whereas O. P. one of the overſeers of the poor of the pariſh 
of — oforeſaid, in order is indemnify the ſaid parifs in 
the premiſes, hath applied to me t Mee out my warrant for 
the apprelunding of the ſaid A. F. 1 do therefore herely 
command you, immediately to apprehend the ſaid A. R. and to 
bring him before me or ſame other of his majeſty's juftices of 
the peace for the faid county, to find fecurity to indemnify the 
10 faid 


255 


r w 
MOL — JoOGmc — — —— — 
2 2 
0 , 0 — 4 22 > 4 
© * 8933 . 


_ 2 — — — 


We 


. cur yn 5 ——— — * — — - 


— 
— — — — — * 
. — — 
— — 


= - = 5 — _ — _ a * 
— _ - — 
- V ee ee ee er rr EIT 4 
- -_ ha bg o ” 
- — — — ——_— ——— — — 23 
222 Pe N . PIT 5 : ** **a 2 cow 
_———_ 3 22 
* — — . — 
- 2 4 — — 
. a — RY bs p 7 
- — - . * 
1 - o * — * 
* * * © FE zz LS : . F. * : - 
hs = 41 
= a a" 1 8 5 P * 


256 


. 


Baſtards. 
Haid pariſh of —=— ox elſe to find ſufficient fureiy for hit aps 


arance at the next general quarter ſeſſions, [or, next general 
ſeſſions] of the peace to be holden for the ſaid county, and 10 
abide and perform ſuch order or orders as ſhall be made, in pur. 
fuance of an aft paſſed in the eighteenth year of the reign of her 
late majefly queen Eliſabeth, concerning baſtards begotten and 
born out of lawful mairimeny, Given under my hand and ſial 
the — day of, Kc. 


The like after the birth, 


Weſtmoreland. j To the conflable of — 


JFJHEREAS A. M. of in ne Alt county, 
finglewoman, hath by her examination taken in wit- 
ing upon oath, before me ons of his majefly's juſtices of 
the peace in and for the ſaid county, declared that on the —— 
day of —— now loft paſt, at — in the pariſh of =——— 
in the county aforeſaid, ſbe the ſaid A. M. was delivered of a 
(male) baſtard child, and that the ſaid beflard child is likely 
10 become chargeable to the ſaid pariſh of ——— and hath charg- 
ed A. F. of in the ſaid county, weaver, with having 
gotten her with child of the ſaid baſtard child; And wherea: 
O. P. one of the over/eers of the poor [and fo on, as in the 
foregoing precedent to the end]. 


C. Commitment thereupon ; by the 6 G. 2. c. 31, 


To the conſtable of in the faid 
county, and to the keeper of the houſe 
of correction [er, common gaol] at 

—— in the ſaid county, 


Weſtmorland, 


REA A.M. of — finglewoman, in ber 
voluntary examination taken in writing upon oath, 

the. day of now laſt pa, before m 
ene of his majeſiy's juſlices of the peace in and for the ſaid 
county, hath declared herſelf to be with child, and that the 
ſaid child is likely to be born à baſlard, and to be chargeable t 
the ſaid pariſh of and bath charged A. F. of — 
gentleman, with having gotten her with child of the ſaid child; 
[Or, if it is after the birth, then ſay, IA bercas A. M. 7 
finglewoman, in her examination taken in writ"; 
ugen cath, befare me ene of bis maje/iy's juftiers of tht 
peace 
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Baſtards. 


— day 0 now laſt paſt, at in the pariſh 
of — ih the county afereſaid, ſbe wy A. M. was" de- 
livered of a (male ) baſlard child, and that the ſaid baflard 
child is likely to become chargeable to the ſaid pariſh of 
and hath charged A. F. of 
ten ber with child of the ſaid baflard child]; And whereas 
the ſaid A. F. being now perſonally preſent before me, being 


brought by my warrant, upon application for that purpoſe to me 


made, by O. P. one of the overſeers of the poor of the ſaid 
pariſh, hath refuſed to give ſecurity to indemnify the ſaid pa- 
riſh, and hath alſa refuſed to enter into a recognizance with 
ſufficient ſurety, upon condition to appear at the next general 
quarter ſeffions [or, next general ſeſſions] of the peace to be 
holden for the ſaid county, and to abide and perform ſuch or- 
der or orders a ſhall be made in purſuance of an att paſſed in 
_  cughtcenth year of the reign of ber late majeſiy queen Eliſa- 
_ beth, concerning baflard: begotten and born out of lawful.ma- 
_ :rimny : Theſe are therefore to command you the ſaid con/lable 
to take and convey the ſaid A. F. to the bouſe of correct ion at 
— in the faid county, and to deliver him to the keeper 
thereof, together with this warrant. And I do hereby command 
you the ſaid keeper of the ſaid houſe correction, to receive 
the ſaid A. F. into your cuflody in the ſaid houſe of correfiion, 
and him there ſafely ta keep, until he ſhall give % ſecurity, 
or enter into ſuch recognizance as aforeſaid, or be atherwiſe 
lawfully delivered from thence. Given under my hand and ſeal 
the —— 4 day of, » &c. * 


D. Bond to indemnify the pariſh. 


XK YOW all men by theſe preſents, that we A. F. of 
—— in the county 7 gentleman, and A. 8. 
of —— peman, are beld and firmly bound unt; 
churchwardens, and; overſeers of the poor of the par iſb 
of =w— in the ſaid county (intruft for the parifhioners of 
the ſaid pariſh) in —— pounds of good and lawful money 
Great Britain, to be paid to the ſaid er their certain 
attorney, their erecutors, admini/irators, or afſizns + To which 
payment well and truly to be made, we bind ourſelves,” and 
each of us, jointly and ſeverally, and our and each and 
ef our heirs, executors, and adminiſtrators, firmly by theſe pre- 
ents; Sealed with our ſeals,” and dated tb day 
m— in the year of the reign of our ſovereign 
* George the third, of ar ritain, France, and Ire- 
OL, 1. | 


% 


peace in and. far the ſaid county, hath declared that en the 


weaver, with having got- 


\ 


eur lord George the third, of Great Britain, F * and 


Baſtards. 
land, ting, dender of the faith, and'ſo forth, and in the year 
"The tondition\of this obligation is ſuch, thit whereas A. M. 
of —— ſinglewoman, hath in and by her voluntary cxaming- 
tien, taken in writing and upon oath befor! —— one of his 
majrfly's juftices of the peace in and for the ſaid county of 
declared that ſbe is with child, and that the ſaid chili 


is likely to be born a boflard, and to be thargeable to the ſaid 


pariſh of —— and that the abwoebounden A. F. is the fa. 
ther of the ſaid child; [If it is after the birth, then fay, 
that whereas A. M. of —— fhglewoman, in ber examina. 
tion taken in writing upin oath, before — one of his na. 
jeſty's juftites of the ptate in and for the ſaid county, hath 
declared, that on the - day of ———— now loft paſt, at 
1 the pariſh ef — in the county. aforeſaid, fir 
the ſaid A. M. was delivered of a (male) baftard child, and 


| that th ſaid baſtard child is likely to become chargeable to the 


ſaid pariſb of and bath charged the abovebound A. F, 
with having gotten her with child of the ſaid baflard hill;] 
If therefore the ſaid A. F. and A. S. or either of them, ther 


r either of their bars, executors, ur adminifirators, de ani 


ſhall from to time, and at all times hereafter, fully and 
clearly indemnify and ſave harmleſs, as well the above named 
chur chu ardens and cover ſeers of the poor of the ſaid pariſh of 
and their ſucceſſors for the time being, as alſo all and 
fingular the other pariſhioners and inhabitants 7 the ſaid pri 
of =——— which now are, or hereafter ſhall be for the tine 


being, of and from all manner of cofls, taxes, rates, aſſiſ 


ments, and charges whatſoever, for or by reaſon of the birth, 


| 2 and maintenance of the ſaid child, and of and ſrin 


all ations, ſuiti, troubles and other charges and demands what- 
ſiever, touching or concerning the"Jame, then this preſent d- 
ligation to be void, otherwiſe if force. ay 


Signed, ſealed, and delivered (baving been A. 5 


©» firſt duly ſtamped) in the preſence of 


B. W. 


E. 8 for the reputed father to appear 
at the ſeſſions, and to abide ſuch order as {hull 
be made; on 6 G. 2. c. Jl. 


Wellmorland. D E it remembred, that on the —— 40 
in the Jear of the reign i 


land, 


rr a fcc oo. cif... .Þc<c. - 
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Baſtatds. 
reland, ting, defender of the faith, and ſo forth, A. F. of — 
ee OD Lhartr; 27A? Boop = inn tn the 
cbunty afor+faid yeoman; perſonally came before me J. P. cp uire 
one bf the jufflices of our ſaid lord the king, affizned to keep the 
peace in the ſaid county, and acknowledged: themſelves to owe 
to our ſaid lord the king ; that is to ſay, the ſaid A. F. 
the ſum of —— end the ſaid A. S. the ſum of 
of good and lawful! money of Great Britain, to be made and 
ed of their goods and chattels, lands and tenements reſpec= 
tively to the uſe of our ſaid lord the king, his heirs and ſuc- 
«ſors, if the ſaid A. F. ſhall make default in the condition un- 
der written. | 
Wherias A. M. , finglewoman, hath in and by 
ber voluntary examination, taken in writing and upon oath, le- 


fore — one of bis majefty's juſtices of the peace in and for 


the ſaid county of declared that ſhe is with child, and 
that ue "ſaid child is likely to be born a baſtard, and to be charge- 
able to the ſaid 7 4 and that the above bounden 
A. F. is the father of the faid child; [1f it is after the birth, 
then fay, Fhereas A. M. of —— ſingle weman, in and by 
her examination taken in writing upon cath, before me = 
one of his majeſly's juſtices of the peace in and for the ſaid 
county, hath declared that on the — day of —— now laft 
pe, at '——— in the pariſh of in the county afore- 
ſaid; Me the ſaid A. M. was delivered of a (male) baſtard 
child, and that the ſaid baflard child is likely to become charge- 
able to the ſaid pariſb of and hath charged the above- 
bound A. F. with having gotten ber with child of the ſaid baſ- 
tard child :] The condition of this recognizance is ſuch, that if 
the abovebound A. F. do and ſhall appear at the next general 


quarter ſeſſions or, the next general fon] of the peace ta be” 


holden for the ſaid county, and ſhall abide and perform ſuch or- 
der or orders as ſhall be made in purſuance of an ad poſſed in 
the eighteenth year of the reign of her late majefly queen Eli- 
ſabeth, concerning baſtards begotten and born cut of lawful 
7 — then this recogn;zance to be void, atherwiſe 
of force, | py "7 g | 
Acknowledged before me, 
. J., 
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Baſtards. 
F. Summons of the \overſcers to bew cauſe why 
the reputed father ſhould: not be. diſcharged out 
of priſon, where no order hath been made within 
ſix weeks after the birth of the child (). 


Te ine conſtable of in the fai 
Weſtmorland. county. 


HERE AS application hath been made wnto- me J. P. 
efquire, one of his majeſly's juſticet of tht peace in and for 
the ſaid county, by A. F. now a priſoner in the houſe of correc. 
tion at in the faid county; being churged by A. M. of 
ii the ſaid county, ſinglewowan, in and by ber volun- 
tary examination taken in writing upen oath, be 4% 
of =——— now ͤ4 paſt, before me, with being the father if 
a child, with which fhe declared herſelf to be. then pregnant, 
end that the ſaid child was likely to be born.g daftard, and u 
be chargeable to the ſaid pariſh of =———— . And twhir tas the 
faid A. F. was on the mmm 4% of => loft paſl, 
. brought before me, by virtue of my warrant, upon application 
for that purpoſe to me made by O. P. one of the overſeer: of 
the poor of the ſaid pariſh, did then" refuſs. to give. ſecurity i 
indemnify the ſaid pariſh, and alſe refuſed to enter into ruay- 
mzance with ſufficient furaty upon condition, to appear at the 
next general quarter ſeſſions ¶ or next general ſeſſions] of the 
peace to be bolden for the ſaid county, to abide and perform ſu 
order or orders as ſhould be made, in purſuance of dn a mai: 
in the eighteenth jaar of the reign af ber lais maja queen 
Elifabeth, concerning baſtards begotten and born-ont of lawful 
matrimony. And whereas he the faid A. F. uon the ——= 
day o — by me commutted to the: beuſe correction ( 
gal] at aforeſaid, in purſuonce'sf the flatute in that 
caſe 


made: and provided. . And whereat the. ſaid A. F. dt 
' allkedge, that it is more than fix weeks fince the ſaid A. M. wa 
"delivered of the ſaid baflard child, ond that no erdgr hath bee 
made in purſuance of the ſaid af? of the eighteenth year of bn 
ſaid late majefly queen Eliſabeth. Theſej ates therefore to nr. 
guire you the ſaid conſtable, te FJummon the over ſeers of the pom 
of the ſaid pariſh of to appear before mg at ——t 
the faid county, on the — day of — — , 
at the hour 1 in the —noon of the ſame day, to ſbru 
cauſe why the ſaid A. F. ſhould not be diſcharged from his in- 


(a) A form of the complaint or application may be eaſily 
made out from the ſummons, 
2.7 priſonment 


— 
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Baſtards. 


priſoument in the ſaid houſe of correction [or gal], as directed 
by the att: of parbament far that prrpeſe : And be you then 
there is certify what you fhall bu ue done in the execution ber cof. 
Herein fail you net. Given ander my baxd and ſeal u. 
G. Liberate thereupon, 

J. P. eſquire one of the juſtices of our 

| lord the king affigned to keep the peace 
Wellmorland. 4 in the ſaid county, To the keeper of the 
| houſe of correction at in the ſaid 

2 county, = f 

RA A. M. of ——— in the ſaid county, 
ſmglewoman, in and by ber voluntary exommation taken 
in writing upon oath, the day of —— == now laft paſt, 
before me the juflice aforeſaid, declared berſelf to be with child, 
and that the fard child was likely to be born a baflard, and to be 
chargeable to the pariſh of —— — in ra nar county, and that 
A., F. of. ——— in the ſaid county, ndman, did get ber 
with child of tbe ſaid baftard child. And whereas f aid 
A. F. now in your crtedy in your ſaid houſe of corraction, in 
purſuance of my warrant of commitment for that purpoſe, hath 
applied o me to be diſcharged from his impriſonment. And 

whereas Oz P. one of the overſeers of the poor of the ſaid pariſh, 
bath this day appeared before me, having been du moned 
for that purpoſe, but hath not ſheum any cauſe why the ſaid 
A. F. foould not be dijcharged as the ſlatute in that caſe direct; 
Or, if no overſeer appear, ſay, And whereas it hath been duly 
proved upon the- cath of A. C. cenflable of , "that the. 
wer ſeers of the. poor of the faid pariſh e — were duly 
Jummened to ſhew cauſe why the ſaid . F. fuld not be dife 
charged from his impriſonment as the /taiute in that behalf di- 
recht; but that all of the ſaid ever ſeers have neg lected to appear 
before me at the time and place appointed by my ſummons.] 
it appearing unto me on tbe: oath if A. W. 7 — 

that it is now. more than ſix weeks ſince the ſaid A. M. was 
delivered of the ſaid baſtard child; and alſo that no order hath 
been made in purſuance of the ſaid ad? of the eighteenth yeor of 
ber ſaid late majifly queen Eliſabe th. Theſe are thereſore in 
his ſaid majefly's name to authorize arid require you the faid 
treper of the ſaid hauſe of correftiony 10 forbear 10 detain the 
ſaid A. F. any longer in your cuſlody, and to releaſe him from 
thence, and ſuffer bim to go at large, provided he be not de- 
tamed in your cuſtody for any other cauſe. Given under my 
band and jeal tb day f. - f 1 
. | 83 H. Warrant 


. 
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| Baſtards. 
H. Warrant of the two next juſtices, for the mo- 
ther, with a ſummons for the reputed father, to 


make the order of filiation and maintenance; on 
the 18 El. c. 3. g 


Weſtmorland. | To the conſtable of 


h JJ HEREAS information hath been made unto ut —— 


tu's of his majefly's juſtices of the peace in and for the 
faid county, ene whereof is of the quorum, and both of us ref. 
ing in [or next unto] the limits of the pariſh church within the 


pariſb e in the ſaid county, as well upon the complaint of 


the churchwardens and overſeers of the poor of the ſaid pariſh, 


4s on the cath of A. M. of — finglewoman, that 
on the om — day of laft poſi, ſhe the ſaid A.M, 
was delivered of a (male) baſtard child at in the ſaid 


pariſh, and that A F. of in the ſaid county, tayler, 
is the father of the ſaid baſtard child, and that the ſaid baſ- 
tard child is now living, and chargeable Cor, likely to become 
chargeable} to the ſaid pariſh of ——. ſe are therefore iu 
command you to bring the ſaid A. M. before us, at the houſe 
of —— in in the ſaid county, on the — 
4 — at the hour f — in the aſternoon of tht 
fame day, to be by us further examined, touching the premiſes; 
and that you give notice thereof, unte the ſaid A. F. that 
he may likewiſe be at the time and place aforeſaid, io moke bis 
lauful defence : To the end that upon the examination of the 
cauſe and circumſlance, we may take ſuch order therein, as tt 
right doth appertain. And what you ſhall do in the execution 
| hereof, you are io make known unto us at the time and place 
aforejaid, Given under our hands and ſeals, the =-— 4% 


of, &e. , | 
. The order of Bliation and maintenance is inſerted 
1 before, in the body of the title. 


K. Commitment for not obeying the order of filia- 
jon; og 18 El. c. 3. 


To the conſtable of in the (aid 
Weſtmorland. J county, and to the keeper of the houſe 
2 . of cottection at in the ſaid county. 


EREAS " an order under the hands and ſeal of w 


. | 2 
N. J. F. and K. P. roof bis majefly's juſtices of the pet 


W 


Baſtards. 


i and for the ſaid county, and both of ut reſting in [or next 
unte] the limits of the, pariſh church within the 2 —— 
in the ſaid county, one whereof is of the quorum, A. F. of — 

in the ſaid county, huſbandman, is adjudged to be the reputed 

father of a male baſtard child lately. born of the body of A. M. 
— fuel. woman, at —— i the. ſaid pariſh of 

—x. Andwbereas it was in and by ſuch order ordered [here 

inſert the ſubſtance of the order J. And whereas it appears 

10 us the ſaid juſlices, on the oath of O. P. , that the ſaid 

A. F. - had due notice a the faid,order, a true copy thereof in 
writing having been perſonally delivered ts, him the Jail A. F. 
On i b. Za of —-<— loft paſt; by the ſaid 

O. P. And whereas the ſaid A. F. hath nat obſerved nor per- 

formed the ſaid order, Theſe are therefore to charge and com- 
mand you the ſaid conſtable, forthwith to apprehend ib ſaid A. F. 
and him ſafely to convey to the houſe correctim at in 
the yu county, and there deliver him to the keeper thereef, 10- 
gether: with this precept.. And we de bereby a/ſo command yau 
the ſaid keeper of the ſaid. houſe of correction, to receive the ſaid 
A. F. ints your cuſtody in the ſaid houſe of carrefiion, and him 
there ſafely is keep, except be ſhall put in ſufficient ſurety ta per- 
form the ſaid order, or elſe enter into a recognizanceperſona;ly.to 
ar at the next general quarter ſeſſions of the peace to be boldgn 

in and for the ſaid county, and alſa to abide ſuch order as H 
be then made by the court, concerning the ſaid baflard child, if 
any ſuch order ſhall be then made ; and if nat, then to do and 
perform the order already made in the premiſſes as aforeſaid. 
Given under aur hands and ſeals the —— day of ——— 


L. Condition of a recognizance to appear at the 
next ſeſſions, after the order not performed; on 
the 18 El. c. 3. | 


AREA by an order under the hands and ſeals of 
us ———— {wo of his majeſly's juſtices of the peace for 

the ſaid county, one 4 is. of the quorum, and 15 of us 
reſiding in [or next unto] the limits of Fa pariſh church within 
the pariſh of — — in the ſaid county, A. F. of —— in the 
ſaid county, taylor, is adjudged to be the reputed father of a 
baſtard child latily born of the bgdy of A. M. of — fangle- 
woman, at = in the ſaid pariſh (and then ſet 
forth what was ordered therein further]. And whereas. the 
faid A. F. bath not obſerved nor performed the ſuid order: 
The condition therefore of this recognizance is ſuch, that if the 
9bove- bound A. F. obſerve and perform the ſaid order, or 
84 | Hail 
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 _ Baſtards, 
oll perſonally appear at the next general ſeffies of the pray, 
10 be holden in ad for ibe ſaid county, an ſhall then and 
"There abide fuch order as ſhall be then made by the court, con- 
ter ning the ſaid"baftard child, if any fuch-'order ſhall be then 
made; "und if "m fuch order ſhall be then made or token by 
"the ſaid court, if the faid R. F. do and Hall perform th, 
order alrrady by us made as aforeſaid ; then this recognizanc 
to be void. N BY 


M. Warrant to apprehend the mother of a baſtard 


child, in order to her being ſent to the houſe of 


correction. | 
E254 th To the conſtable of — in the ſaid 
4 Weſtmorland. county. OT 


JORASMUCH as A. J. —— in the ſaid com 
95, yeoman,' hath this day made cath before us J. P. and 
K. P. eſquires, two of bis maye/ty's puflices of the peace in and 
for the faid county, that A. M. late of i the ſaid 
county, finglewoman, on the —— day of —— loft paſt, was 
delivered if a baſtard child ot ——— in the pariſh of 
—— in the ſaid county, and that the ſaid baſtard chili i 
now living and chargeable to the ſaid pariſh of w—, 
Theſe are'therefore to command you in his" maje/ly's name 1 
apprehend and bring before us tht ſaid A. M. to anſwer the 
premiſſe:, and to be further dealt withal according to law, 
Herein "fail you not. Given under our hands" and ſeals, the 


W Og 
ER IR © Commitment thereupon, 


»# # 


Weſtmorland. I P. & K. P. eſquires, tio off the juſtice 
: J * of our lord the king aſſigned to keep tht 
ate within the ſaid county. To the tonflable of ii the 
2 tounty, and to the gecper of the houſe of correction at —— 
in the ſaid county, Theſe art to command you the ſaid conſtable 
in his ſaid mdjefly's name, forthwith to chnueyã and deliver mts 
the cuſtody of the ſaid keeper 'of tbe ſaid boſe of correction, the 
body of A. M. late of = in the ſaid county, finglewoman, 
charged before us wport the oath of A. W. of in the 
faid county, with having been delivered of a male baſtard child 
en the —— day of ——— now laſt paſt, at in 
pariſh of — in the ſaid county, which" ſaid baſtard child 
is now living and chargeable to the ſaid pariſh of ——— 


Aud you'the ſaid tyrfier are hereby required to receive the ſaid 


Baſtards. Cc 265 
A. M. inte your cuflady in the ſaid bens correflion, and 
ber there to Juni and ſet on work, during the term of one 
whole year, according is the form of the flatute in that caſe 
made and provided. Herein fail you not. Given under our 


Q. Order to ſeize the goods, or the annual profit 
of lands, of the father or mother of baſtard - 
children, who ſhall run away and leave them ; 
upon the charge of the pariſh where born; on 
13 & 14 C. 2. c. 12, = ; 


the poor of the pariſh of in the 
ſaid county. — | 


HEREAS A. C. and B. C. churchwardens, and A. O. 

and B. O. overſeers of the poar of the pariſh of — 
in the ſaid county, have made complaint unto us J. P. and K. P. 
two of his majefly's juſtices of the peace in and for the ſaid 
county, one whereof i of the quorum, that A. Fate of the 
ſaid pariſh of — — hath runaway out of the ſaid * 
and that the place of his abode is not known, and that the ſaid 
A. F hath left bis male beflard child, aged years, 
and born within the ſaid peri ben the charge of 
the jaid pariſh, althaugh the ſaid A. F. bath an Yate ſufficient 
to diſcharge. ſuch pariſh fram the charge there. And whereas 
we the ſaid juflices, having duly examined into the cauſe and 
circumſlance of the ſaid complaint, as well upon oath, as 
otherwiſe, it doth appear wnto us, and we do adjudge that the 
ſaid complaint is true ; and we do alſo adjudge him the ſaid 
A. F. to be the reputed father of the Jaid baſtard child. Theſe 
are therefa:e in his maje/ly's name, to authorize you the ſaid 
churchwardens and overſeers of the poor of the ſaid pariſh, to 
take and ſeize ſo much of the goods and chattels, and to receive 
fo much of the annual rents and profits of the lands of the ſaid 
A. F. as Hall amount to the ſum of » which we do 
bereby appaint and order you b recerve towards the diſcharge 
of the ſaid pariſh, and for the bringing up and providing for 
the ſaid baſtard child; and you are hereby required to attend 
at the next general quarter ſeſſions of the peace to be bolden in 
and for the ſaid county, in order that this preſent order may be 
then and there confirmed, arcor ding to the form of the flatute 
in that caſe made and provided, Given under our hands and 
eals the — day of — — : 13 5 


| To the churchwardens and overſeers of 
Weſtmorland. J 
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WW HER EAS on the north-weſt coafts of Ex- 

land, and eſpecially in the county of Lancafter, 
the fea is bounded, and the lands are prevented from 
being overflowed, by large hills, the ſand of which is ſo 
looſe, that in dry weather it is thrown by the winds on 
the adjacent lands, to the. damage thereof, and the danger 
of the inhabitants, who are expoſed thereby to the inun- 
dation of the fea; to prevent which, the land-owners are 
at great charges, arinually to plant and maintain a fort of 
rſh or ſhrub called farr or bent; but many diforderly per- 
fons pluck up and carry away .the ſame, to make matts 
and bruſhes : Therefore if any perfon without conſent of 
the owner, ſhall cut, pull up, or carry away any flarr or 


dent plapted or ſet on the ſaid hills on the north-weſt coaſis 
of England, on complaint thereof on oath to one juſtice, the 
offender ſhall be ſummoned, and 'on default of appearing, t 
the juſtice ſhall iſſue his warrant to apprehend and bring 7 
him before him; and being convicted on oath of one wit- fl 
neſs, or confeſſion, he ſhall forfeit 20 8. half to the in- al 
former and half to the owner of the bent, by diſtreß; 
and for want of ſufficient diſtreſs, to be ſent to the houſe a 
of cortection for three months, to be kept to hard labour; fa 


and for a ſecond offence, to be committed to the houſe cf 
correction for one year, to be whipt and kept to hard 
labour. 15 G. 2. c. 33. / 6. | 
And if any ſtarr or bent ſhall befound within five miles 
of the ſaid Tand Hills, the perſons convicted of having tht 
fame in cuſtody ſhall forfeit 208. in like manner, and for 
want of ſufficient diſtreſs ſhall ſuffer three months impri- 
ſonment, and hard labour in the houſe of correction. 
1 . 7. ** | | 
But this ſhall not reſtrain any perſons from the exercik 
of any ancient preſcriptive right, to cut ſtarr or bent on ib 
ſea coaſts in the county of Cumberland. Id. /. 8. 


Bigamy. 


A bigamy in our law ſeems for. the moſt part to be uſed 
to ſignify the having of two wives ſucceflively one 
after the other, I ſhall take the liberty to transfer the of- 
fence which is commonly treated of ynder this title unto 
the title Polygamy, which ſignifies more properly the 
having two or more wives or huſbands at the ſame time. 


Aa. 
„ rn 


Black act. 


JN; order to avoid repeating the ſame regulations ſo many 
times over, as the offences here under mentioned are 
treated of under their reſpective titles in the different parts 
of this book ; ir is thought proper to inſert here at large 
the whole law relating to them all together, and to refer 
from thence to this ticle for the knowledge of the ſeveral 
particulars. g 

By the 9 G. c. 22. (commonly called the Mallban 
black act, occaſioned by the enormities committed in 
Waltham Forefl, near South Waltham in Hampfhire, by 
perſons in diſguiſe, or with their faces blacked) which act 
is required to be read at every ſeſſions and leet; and by 
the 6 G. 2. c. 37. and the 10 G. 2. c. 32 which by ſeve- 
ral continuances were in force till Sept. 1, 1757, Cc. and 
finally by the 31 G. 2. c. 42. were made perpetual : and 
alſo by the 27 G. 2. c. 15. it is enacted as followeth: 

If any perſon or perſons, being armed with fwirds, fire- 
arms, or other offenfive weapons, and having his or their 
faces blacked, or being otherwiſe diſguiſed, ſhall (1) ap- 
ad pear in any foreſt, chaſe, park, paddock, or grounds in- 
_ cloſd with any wall, pale, or other fence, wherein any 
(Leet hath been or ſhall be uſually kept; or (2) in any war- 
ren or place where bares or conies have been or ſhall be 
uſually kept; or (3) in any high road, open heath, com- 


wound, kill, deſtroy, or ſteal any red or fallow deer; or 
(J) unlawfully rob any warren or place where conies or 
bares are uſually kept; or (6) ſhall unlawfully ſteal or 
take away any fiſt out of any river or pond: Or if any 
perſon or perſons (that is, whether armed and diſguiſed or 
not) ſhall (7) unlawfully and wilfully hunt, wound, kill, 
deſtroy, or Real apy red or fallow deer, fed or kept in 

any 


mon, or down ; or (4) ſhall unlawfully and wilfully hunt, 
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Black act. 


any places in any of «the king's foreſts or chaſes, which 
are or ſhall be incloſed with pales, rails, or other fences; 
or in any park, paddock, or grounds incloſed, where 
deer bave been or ſhall be uſually kept; or [8) ſhall un- 
lawfully and maliciouſly break down the head or mound 
of any filh pond, whereby the fiſh ſhall be loft or de- 
ſtroyed; or (9) hall unlawfully aud malicioufly kill, 
maim, or wound any <atfle ; or (ro) cut down or other. 
wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ſet fire to any houſe, barn, 
or outhouſe, or to any hovel, cock, mow, or ſtack of 
corn, ſtraw, hay, or. wond ; or (12) ſhall wilfully and 
malicioufly ſhoot at any perſon in any dwelling houſe or 
other place; or, (13) ſhall knowinghy ſend, any letter 
without any name. ſubſcribed. thereto, or ſigned with 2 
fictitious name, "demanding, money, veniſon, or other va- 
Juablething ;' {or threatening; to kill or murder any of his 
majeſty's ſubjects, or io burn their houſes, outhoules, 
barns, ſtacks of corn or grein, hay or ſtraw; 27 G. 2, 

c. 15. ] or (14) ſhall forcitly reſcue any perſon being lau- 
fully in cuſtody of any officer of other perſon, for any the 
faid offences; or (15) ſhall by gift or promiſe of money, 
or other reward, procure. any of his majeſty's ſubjects to 


join him or them in any ſuch unlawful:at; or (16) hal 7 
unlawfully and maliciouſly break down, or cut down the d 
bank of any river, or auy fea bank, whereby any lands is 
ſhall. be overflowed or damaged; or (17) ſhall unlawfully 7 
and maliciouſly cut any hop- binds growing on poles in 20 di 
plantation of hops; or (18) ſhall wilfully and malicioully an 
ſet on fire, or cauſe to be ſet on fire, any mine, pit, et J. 
delph of coal, or cannel coal: | 
Every perſon ſo offending, being thereof lawfully con- Pa 
victed (in any county in England) ſhall be adjudged guilty tm 
con 


of felony, and ſhall: ſuffer death as in caſes of felony with- 
out benefit of clergy ; but not to work. corruption of blood, 
nor forfeiture of lands or goods. 

Note; I have added the words above (whether armed ani 
Aiiſguiſed or not) to obviate an error which runs thro” mot 

of the books, in a very material part of this ſtatute. They 
do ſuppoſe that a perſon muſt be armed. and diſguiſad to 
commit any of the offences "abovementioned, even the 
ſending of a threatning letter, or perſuading another to be 
an accomplice z whereas it ſeemeth ſomewhat clear, that 
to be armed and diſguiſed is only neceſſaty to conſtituit 
any of the fix firſt offences, and that any perſon whit 


ſoevel 


Black ack. 
pever may be guilty of any of the other following offences, 
whether — or diſguiſed or not. | 
Shall appear in any. high"road} T. 9 G. 2. K. againſt 
Baylis and Reymolds. - The indictment was, that the defen- 
dants at. Ledford 'in the-county of Hereford, being armed 
with offenſive: weapons, and having their faces blacked, 
and being difguiſed, did feloniouſly appear in the high road 
there, againſt the form of the ſtatute. The evidence was, 
that there was a great number of rioters aſſembled with in- 
tent to cut down ſome turnpikes ſet up in that county, and 
the priſoners were at the head of them, with their faces 
blacked ſo as it could not be known who they were, hav- 
ing on women's gowns, caps, and ſtraw hats, and each 
an axe in his hand, and they advancing foremoſt were 
taken by the conſtables then aſſembled by the juſtices ; 
and after they were taken and eonfined, the reſt of the 
rioters tid cut down the turnpikes. L. Hardwicke Ch. J. 
directed the jury thus: The ſeveral facts mentioned in the 
act are not to be taken as being parts of the ſame offence, 
but are every of them ſeveral offences; and this is a direct 


ſor appearing in the high road with faces blacked, and 
being otherwiſe diſguiſed, All the other matters proved 
are but as circumſtances, but were properly enough given 
in evidence, in order to ſhew the nature of the fact. 
Therefore, if upon the evidence you believe the priſoners 
did appear in the high road with their faces blacked, that 
is ſufficient within the act, or that they were otherwiſe dif- 
| guiled, you” are to find them guilty. The jury imme- 
_ diatcly, without going out of court, found them guilty ; 
aus they-were ordered for execution. Caſes in the time of 
L. Harawithe, 291. 

Kill, maim, or "wound any cattle) M. 11 G. 3. K. and 
Paty. At the” aflizes at Abingdim, before Mr. J. Black- 
fime, the priſoner, a lad of 18 years of age; was capitally 
convicted, on an indictment for feloniouſly, unlawfully, 
knowingly, wilfelly, ad maliciouſly ſhooting at and 
killing one mare and one colt. It was moved in arteſt 
of judgment, that the mare and colt ate not averted in the 
indiament to de · cattle within this ſtatute, and that the 
ward rattle doth” not by law neceffarily include horſes, 
mares, and colts: That the ſtatutes for reguliting the 
ale of cattle, have thought it nereſſary to mention the 
ſeveral ſpedies of beats to which che proviſions of the ſaid 
is hallen That the bock of rates diſtinguiſhes 
between thesſablidy 09 Frrer bee imported, vi. 505; 
1 and 


ſeparate crime from the reſt, It is a ſingle crime, and is 
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Black ack. 


and that on horſes and maren viz, 101: That the ſlatute 
of 22 C. 2. c. 13. diſtinguiſhes between the encoutage- 
ment given for breeding cattle of all forts, and for breeding 


harſes : That when the ſtatute of 14 C. 2. c. 6. made it 
y p * * . 

» felony without clergy to ſteal ſheep or other cattle, it way 
} found neceſſary to ſpecify, by 15 G. 2. c. 34+ what cattle 
1 were intended by the adt. Upon theſe objections, the 


judge reſpited ſentence till the next afſizes, and in the 
5 inean time laid the caſe before all the judges; who unani- 
I moully agreed, that as the ſtatute of 22 & 23 C. 2. c. 3. 
| had made the offence of killing horſes by night a ſingle 
felony, this ſtatute was only to be conſidered as an ex. 
| tenſion of that ſtatute : And ſome precedents were cited of 
1 capital convictions (but none of executions) upon this 
branch of the ſtatute. Wherefore” it was agreed, that 
| judgment of death ſhould be given at the next afſizes, 
After which, he was reprieved for tranſportation ; and 
afterwards, upon ſtrong applications from the country, re- 
ceived a free pardon. } -- Black. Rep. 721. 

And in the caſe of John Paty it was determined, that 
this act is an extenſion of 22 & 23 C. 2. % 7. and that 
horſes, mares, and colts, are included in the word cattle, 
Leach's Cr. Law 66. (4) 

Bring thereof lawſuily convited in any county in England] 

. In the ſame. manner and form, as if the fact had been 
1 committed in ſuch county. And it is at the option of the 
| proſecutor in what court he will profecute. - Black, Ry. 


_— for the more eaſy and ſpeedy bringing the offenders 
to jultice, if any perſon ſball be charged with. being guilty 
of any the ſaid offences, before any two juſtices where the 
offence ſhall! be committed, by information of one or more 
. credible perſons on oath by them to be ſubſcribed, the (a 
juſtices ſhall forthwith certify under their hands and ſeals, 
and return ſuch information to one of the principal ſecie- 
taries of ſtate; who ſhall lay the ſame, as ſoon as con- 
; veniently may be, before the king ja his privy council: 
| whereupon the king may make order in ſuch his council, 
requiring the offender to ſurrender himſelf in forty days, i 
any of .the juſlices of the king's bench, or to 20 juſtice 
of the peace, to the end that he may be forthcoming 0 
. anſwer-the ſaid offence according to due courſe of lau; 
- which order ſhall be forthwith -tranſmitted to the ſhenff 
of the county. where the offence was committed, and 


(1 


(a) See this caſe wore at-large, ticle Cattle. 


Black uk. 


(in fix days after receipt thereof) be proclaimed: by him | 


or his officers,” between ten and two of the clock, in the 
market places, on the market days, of two market towns 
in the county; near the place where the offence was com- 
mitted; and a true copy of ſuch order ſhall be affixed upon 
ſome publick place in ſuch market towns: And if fuch 
offender ſhall not ſurrender himſelf purſuant to ſuch order, 
he ſhall from the day appointed for” his ſurrender, be 
adjudged convicted and attainted of felony,/'and fhalt- ſuf- 
fer pains of death, as in caſe of a perſon convicted and at- 
tainted by verdi& and judgment of felony, without benefit 
of clergy. And the court of king's bench, or judges 
of aſſize, on producing to them ſuch order in council. 
under the ſeal of the ſaid council, may award execution 
accordingly. /. 4+ 6 UB SH 's 

And if any perſon, after the time appointed for ſur- 
render ſhall'be expired, ſhall conceal, aid, abet, or ſuccour 
ſuch offender, knowing him to have been ſo charged, and 
to have been required to ſurrender himſelf by fuch order, 
and ſhall be lawfully convicted thereof; he ſhall be guilty 
of felony without benefit of clergy, .. 5. 

Byt this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter of jullice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courſe of 
law: And if he be taken and ſecured before the time 
of ſurrender, ' he ſhall have his- trial by due courſe of 
law, 7. 6. N hs p 
And the inhabitants of the hundred ſhall make ſatis- 

faction (not exceeding 2001.) for the damages ſuſtained 
by the killing or maiming of cattle ; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, Len cock, mow, or ſtack of corn, ſtraw, hay, 
or wood; breaking or cutting down the bank of any 
river, or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged; cutting hop-binds growing on poles 
in any plantation of hops; ſetting on fire, or cauſing to be 
ſet on fire, any mine, pit, or delph of coal or cannel coal; 
the fame to be rateably taxed, and levied, as in caſes of 
robbery by the ſtatute of 27 El. c. 13,—/. 7. 

But 90 perſon ſhall be enabled to recover damage ', 
unleſs he ſhall, by himſelf or ſervant, in two days aſter the 
damage done, give notice of the offence unto of the 
Inhabitants of ſome town, village, or hamlet, near to the 
place where the fact was committed; and ſhall, in four 
days after ſuch notice, give in his examination on oach, 
or the examination on oath of his ſervant who bad the 

14 care 
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» % 
care of the ſame, before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon ſuch ex- 
amination it be confeſſed, that the examinant knows the ſaid 

rſons, or any of them, then ſuch perſon conſeſſing ſhall 
be bound by recognizance to proſecute the offender by in- 
dictment or otherwiſe according to law. + 8. 

And if an offender be apprehended and lawfully convid. 
ed, in ſix months after the offence committed, the hundred 
ſhall not be liable. /, 9. 

And the aQion ſhall not be commenced but within one 
year after the offence committed. / 10. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender above mentioned, and ſhall be 
killed, or wounded fo as to loſe an eye, or the uſe of 
any limb, in apprehending or ſecuriog, or endeavouring to 
apprehend or ſecure any ſuch offender ; on proof thereof 
made at the ſeflions where the offence was committed, or 
the party killed or wounded, by the perſon ſo apprebend- 
ing or cauſing the offender te be convicted, ot the per- 
ſon ſo wounded, or the executors or adminiſtrators of the 
party killed, the juſtices (ball give a certificate thereof to 
the perſon wounded, or the executors or adminiſtrators 
of the perſon killed; by which they hall be entitled to 
receive of the ſheriff 501. to be allowed in his accounts; 
which he ſhall pay in thirty days from the time the-certi- 
ficate ſball be ſhewed to him, on pain of forfeiting to the 
party 161. for which, and for the penalty, the party may 
bring his action. 1. 12. - 


* _ 
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Black lead. 
I having been found by experience, that wad, or black 
+ cawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly in the caſting 
of -bomb fhells, round ſhot, and cannon balls, and that 
the fame bath been diſcovered in one mountain or ridge of 
hills only in this realm, and great deſtruction having been 
made thereof of late years by evil diſpoſed perſons ; there- 
fore it is enacted, that every perſon who Mall unlawfully 
break, or by force enter into, any mine or wad hold of 


wad or black ,k e, commonly called black lead, or in 
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Black lead. 
any pit, ſhaft, or vein thereof; or ſhall unlawfully take 
and carry away from thence, any wad, black cawke, or 
black lead; or ſhall aid, hire, or command any perſon to 
commit any the ſaid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 
priſ6n, or the houſe of correRion not exceeding one year, 
to be kept to hard Jabour, and to. be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch mander 
as the court ſhall think proper; or he may be tranſported 
for a term not exceeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſport- 
ation before the time, he ſhall be guilty of ſelony with- 
out benefit of clergy. 25 C. 2. c. 10. / 1. 

And if any perſon ſhall buy or receive any ſuch wad, 
knowing the ſame to be unlawfully taken and carried 
away as aforeſaid, he ſhall be guilty of felony, and be 
liable to all the penalties inflicted by the laws on perſons: 
knowingly buying or receiving ſtolen goods. /. 3. 


Blaſphemy and p2ofaneneſs. 


A LL blaſphemies againſt God, as denying his being or 


providence; and all contumelious repreaches of 
Jeſug Chriſt ; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the peo- 
ple with falſe denunciations of judgments; and all open 
lewdneſs groſsly ſcandalous—are puniſhable by fine and 
impriſonment, and alſo ſuch corporal puniſhment, as to 
the court ſmall ſeem meet, according to the heinouſneſs of 
the crime, 1 Haw. 6, 7. 

Allo ſeditious words, in derogation of the eſtabliſhed 
religion, are indictable, as tending to a breach of the peace. 
1 Haw. 5. 

No perſon ſhall have any benefit of the toleration act, 
who ſhall deny in his preaching or writing, the doctrine 
of the bleſſed Trinity, as it is ſet forth in the 39 articles. 
1 . fe. 1. c. 18. / 1. | 

If any perſon ſhall in any ſtage play, interlude, ſhew, 
may game, or pageant, jeſtingly ot profanely ſpeak or uſe 
Vor. I, © the 


Blaſpbemy- 


Depravigg the 
eſtabliſhed reli- 
gion, 


Denying the 
Trinity. 


Repreſenting 
the Deity in 
ſtage plays, 


Blaſphemy and pꝛofanenels. 


the holy name of God, or of Chriſt Jeſys, or of the Holy 
© Ghoſt, or of the Trigity ; he ſhall forfeit 191, half to the 
kin , and half to him that ſhall ſue, 3 J. c. 21, 

f any perſon having been educated in, or at any time 
haying made profeſſion of the chriſtian religion in this 
realm, ſhall by writing, printing, teaching, or adviſed 
ſpeaking, deny any one of the perſons in the holy Trinity 
to be God: or ſhall aſſert or maintain there are more gods 
than 105 or ſhall deny the chriſtian religion to be true, or 
the holy ſcriptures to be of divine authority z and ſhall be 
convifed thereof, in any of the courts at Vest minſler, or 
at the aſſzes, on the oaths of two witneſſes, he ſhall for the 
firſt cFence be incapable to have any office eccleſiaſtical, 
civil, or military, {unleſs he ſhall renounce ſuch opinion in 
the court where he was convicted within four months aſter 
ſuch conviction) ; and for the ſecond offence he ſhall be 
diſabled to be plaintiff, guardian, executor, or adminiftra- 
1 tor, to take any giſt or legacy, or to bear apy office, and 
1 {ha]] be impriſoned for three years. 9 & 10 V. c. 32. 
1 But no perſon ſhall be proſecuted for any words ſpoken 
1 unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu- 
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Chriſtians de- 
praviog thect ri- 
Hin religion, 


1 

"if tion of ſuch offence be within three moaths after ſuch in- 
q formatian. 1d, 

4 Cafe of Zemund . 1 C. 2. K. and Curl, An information was exhi- 
N e bited by the attorney general, againſt Edmund Curl, for 


[ 
a3 printing and publiſhing two obſcene books, the one ſtyled 
1. The nun in her ſm«c> ; the other, The art of flogging; ſet- 
q ting out the ſeveral lewd paſſages, and concluding againſt 
* the peace. And of this the deſendant was found guilty, 
47 It was moved in arreſt of judgment, that however the de · 
fendant may be puniſhable for this io the ſpiritual court, 
as an offence againſt good manners; yet it cannot be a 
l;bel, for which he is puniſhable in the temporal courts. 
But after long debate and conſideration, the court at la 
gave it as their unanimous opinion, that this was au ofs 
ſence properly within their juriſdiction ; they ſaid, that te- 
ligion is a part of che common law, and therefore what- 
ever is an offence, againſt that, is evidently. an offence 
againſt the common 5 And the defendant was et in 

. the pillory. Str. 788. 1 Barnardiſt. 2 

— nn E. 2 G. 2. X. and V oolſlon. 1. = convicted on 
1 four informations, for his blaſphemous diſcourſes on the 
miracles of our Saviour. And attempting to move in 2. 
reſt of judgment, the, court declared, they would not ſuffer 
it to be debated, whetber to write agaiolt chriſtianity — 
. nerd 
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mat was not an offence pidiſhible in the temporal courts 2 


at common law: They deſired it might be taken notice Hy 
of, that they laid their ſtreſs upon the word general, and 3 


did not intend to include diſputes between learned men up- ll 1 


on particular re 05 hk ah ; The next term he Was 9 
brought vp, and fined 2; 1. for each of his four diſcourſes, k 
to ſuffer a year's impriſhnment, and to ehter into a recog- 
nizance for his good behaviour during his life, himſelf in 1 
30001, and 2000 |. bp others, Str. 834. 


— _— 
> > — — — — 


In the year 1555, James Nailer for perſonating our Caſe of James .F | ; | 


Saviour, and ſuffering his followers to worſhip him, and Neur. 1 
pay him divine honours, was ſentenced to be ſet in the 1 
pillory, and to have his tongue bored through with a red vi 
hot iron, and to be whipped, and ſtigmatiſeJ in the fore- 

head with the letter B. | 

M. 3 G. 3. K. and Peter Annet, The defendant was Coe of Peter 
convicted on an information, for writing à molt blaf- Annet, 
phemous libel in weekly papers; called the Free loquiret ; 
to which he pleaded Guilty. In conſideration « f which, 
and of his poverty, of his having confeſſed his errors in an 
affidavit, and of his being 70 years of age, and fome 
ſymptöms of wildneſs that appeared on his inſpeRicn in 
court; the court declared, they had mitigated their in- 
tended ſentence to the following, viz. To be impriſoned in 
Newgate for a month; to ſtand twice in the pillory, with 
4 paper oh big forchead, inſcribed Blaſphemy; to be ſet 
o the houſe of correction, to hard labour, for a year; to 
pay 4 fibe 6f 6 s. BY. ;- and to find ſecurity, himſelf in 100 l. 
and two ſureties in 50 l. each, for his good behaviour dur- 
ing life. Rach. Rep. 395. 

All perſons in or belonging to his majeſty's ſhips, or u. f. 
veſſels of war, being guilty of profane oaths, curſings, 
Execratiohs, drunkenneſs, uncleanneſs, or other ſcanda- 
vous actions, in derogation of God's honour, and corrup- 
tion of good manners, ſhall incur ſuch puniſhment as a 
= tartial mall think fit to impoſe, 22 G. 2. c. 33. 

„. 2. a 
For profane curſing and ſwearing, See Swearing. 


_ * 


Books. 


0 JF any book ſhall be taken or otherwiſe loſt out of any 
= p<rochia? library, any ge may grant his warrant 
| 2 to 
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to ſearch for it; and if it ball be found, it ſhall by order 
of ſuch juſtice be reſtored to the library. 7 Ann. c. 14. 


J. 10. 
Books popiſh. See Popery, 
Borders between England and Scotland. See 


Nozthern Bozders, 
Brandy. See Extiſe. 
Braſs, See Pewter, 
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Former act N HE ſtatute of the 31 G. 2. c. 29. repeals all the 

6 former laws relating to the aſſize of bread, and re- 
enacts the ſame, with additions and amendments, Which, 
throughout the whole, is a very regular and judicious ad; 
ſo that the author hath nothing more to do than to abridge 

F the ſame in the order as it ſtands : not being able, in point 

1 of method, to alter it for the better. 

. Power to ſet the To the intent that a plain and conſtant rule and me- 
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_ thod may be duly obſerved, in making and aſſizing of the 
ſeveral forts of bread which ſhall be made for ſale, in any 
place where an aſſize ſhall be thought proper to be ſet; it 
is enacted, that it ſhall be lawful for the court, or for the 
perſon or perſons herein authoriſed to ſet the aflize 0 
bread, to ſet or aſcertain in any place within their jurik 
diction, the aſſize and weight of all ſorts of bread which 
ſhall be made for ſale, or expoſed to ſale, and the price to 
| be paid for the ſame, when and as often as they ſhall think 
proper. 31 G. 2. c. 29, /. 2. 

— — And herein reſpet 54 be had to the price, which 
the grain, meal, or flour ſhall bear, in the market 

markets in or near to the places for which ſuch aflize {hal 


Allowance to be ſet. J. 
- the bakers. And making reaſonable allowance to the bakers for 
their charges, labour and profit, as they ſhall deem ps 
per. 1d. 


Penalty of, Where an aflize ſhall bethought proper to be ſet, . 


Gaze, perſon ſhall make for ſale, or fell, or expoſe to or for ſale 
any fort of bread, Except wheaten and houſhold (ohe. 


wiſe brown bread), and. ſuch other ſorts of bread 1 
| ack 
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be allowed in the aſſiae: but where it hath been uſual to 
make, or the perſons ſetting the aſſize ſhall allow the 
making of bread, with the meal or flour of rye, barley, 
oats, beans, or peaſe, or of any ſuch different ſorts of 
grain mixed together ; the ſame may be there made and 
ſold accordingly : And if any perſon ſhall offend in the 
premiſſes, and be convicted thereof by conſeſſion or oath 
of one witneſs, before any magiſtrate or juſtice within 

the limits of their juriſdition ; he ſhall forfeit not exceed- 
ing 40 8. nor leſs than 20s. / 3. 4 

And in every place where an aſſize ſhall be thought Tables of aflizes 

proper to be ſet; the aſſize and weight of the ſeveral forts 
of bread which ſhall be there made, ſhall be ſet according 
to the following tables: 
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Net Weight. 0 | Price. 

of whrat : 

: | | i uartern lonf, Half peck. Peck loaf. 

> ape [beak wg toy loaf ! Un sa . . — Lay heatcn. Houſto'd. 
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In the firſt column is the price of the buſhel of wheat 
Winchefler meaſure, from 2 8. 9d. to 148. 6d, a buſhel, 
the allowance of the magiſtrates or juſtices to the baker 
for baking being included; and in the next two columns 
are the weights of the ſeveral loaves: Fhen in the other 
columns are the prices, So that, for example, if the 
price of wheat is 5 8. a buſhel, and the magiſtrates al- 
lowance 18. 6 d. to the baker for baking; then oppoſite to 
6s, 6d, in the firſt column, will be found the weight and 
prices'of the ſeveral loaves. 

And as the weight of the penny loaf is here only ſpe- 
cified, the weight of larger loaves may be eaſily aſcer- 
tained by addition; as for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much as the penny 
loaf, the ſixpenny loaf fix times as much, and the eigh- 
teen penny loaf eighteen times as much. "Pp 

Note, the wheaten loaves are three fourths of the weight 
of the houſhold loaves; and if the magiſtrates or juſtices 
ſhall think fit to allow any of the white laaves of the price 
of one penny or two pence, they are to weigh three fourths 
of the weight of the wheaten loaves of the tame price. 

And note, that the prices of the houſhold loaves are 
always three fourths of the prices of the wheaten loaves ; 


7 and 


ij 280 Bead. 


Ll. and where it ſhall be thought proper to allow of half-quar. 
tern Joaves, the prices of ſuch loaves (if fold ſingly) are 
'Y to be half a farthing higher than is allowed by this table, 
1 when it ſhall ſo happen that the farthing is ſplit, 

1 And magiſtrates and juſtices being to ſet the aſſize and 
1 fix the price of the ſeveral loaves of bread, having reſpect 
4 to the price which the grain, meal, or flour, of which the 
. ſame are made, ſhall bear in the market; but no proviſion 
4 being made how they ſhall know what price the reſpec. . 
tive ſorts of meal and flour ſhould be eſteemed to bear, in 
proportion to the price of wheat; they are therefore to 
take notice, that the peck loaf of each ſort of bread is to 
weigh when well b:ken 171b. 60z, averdupois weight 
(which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the reſt in proportion; and that ever; 
ſack of meal or flour is to weigh 2 cwt. and 2qrs. neat; 
and that from every ſack of meal or flour there ought to be 
produced, on the average, 20 ſuch. peck loaves of bread; 
and, by obſerving the ſaid rule, magiſtrates and juſtices may 
at all times know if the baker hath more or lefs than the 
allowance they intend to give him. 


TABLE II. 


Of the aſſize and price of bread made of the ſeveral 
grains here under mentioned. 


This table is divided into three columns. Column 1, 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to 
ſerve either for the JYinche/ter buſhel of rye, barley, oats, 
beans, maſlin (otherwiſe miſcellany, conſiſting of two 
thirds wheat and one third rye) ; the price of either of 
which buſhels in the market being known, the magiſtrates 
are to add the intended allowance thereto ; the amount of 
which being found in column 1, the weight which the 
Joaves ought to be will be found under the column N* 2, 
and the price of the reſpective peck loaves ( which are i 
weigh 171b. 60z., each) under N 3. ; 

Example: When the price of the buſhel of barley in 
the market, with the allowance to the baker is 48. look for 
that ſum in column 1, and under their reſpective titles in 
the fame line will be found the weights which the ſeversl 
aſſize barley loaves ſhould be of, and the price of the peck 


| barley loaf; and fo of each of the other ſorts, 8 * 
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columns. 


Bread. 
Note, where brex is allowed at any time to be made 
for ſale," of peaſe only ; the aſſize and price thereof are to 
be ſet and fixed from the bean columns: and where bread 
is ordered to be made for fale, of a coarſe fort of maſlin 
or miſcellany grain, conſiſting of one third rye, one third 
barley, and one third either peaſe or beans, the aſſize 
and price thereof are to be ſet and fixed from the barley 


Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeveral grains, except the 
bran or hull thereof only, 
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Aſſize to be ſet 
in averdupois 


weight. 


Prices of grain 
how to be certi- 
ficd in London. 


BDzead. 


tary; aſſize which ſhall be ſet, in any City, town cor. 
porate, hundred, diviſion, liberty, rape, or wapentake, ſhall 
be ſet in averdupois weight, and not troy weight; and in 
the proportions directed by the ſaid tables, or as near as 
may bez and the ſaid tables ſhall extend as well to ſuch 
bread which ſhall be made of the flour of wheat mixed with 
the flour of other grain, as alſo ta bread which ſhall be 
made with the flour of other grain than wheat, which ſhall 
be publickly allowed in any place to be made into bread; 
and the aſſize of all ſuch mixed bread ſhall be ſet as near 23 
may be according to the ſaid tables. / 5. 

The prices which the ſeveral kinds of grain, meal, and 
flour, allowed to be made into bread, ſhall bona fide (ell 
for in the markets or places in London, where ſuch grain, 
meal, and flour ſhall be publickly fold during the whole 
market, and not at particular times thereof, or on par- 
ticular contracts only, ſhall from time to time be given in 
and certified on oarh, on ſome certain day in every 
week, as the co:rt of mayor and aldermen ſhall appoint, 
by the meal weighers of the ſaid city, or ſuch other per- 
ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome 
certain day in every week to be appointed by the ſaid 
court, be entered by ſuch. meal weighers or other perſon; 
to be appointed as aforeſaid, in writing under their bands, 
in ſome book for that purpoſe to be provided by the ſaid 
city, and kept at the town-clerk's office. And the next 
day after every ſuch price ſhall be ſo given in and certi- 
fied; the aſſize and weight of all ſorts of bread to be ſold 
or expoſed” to ſale, and the price to be paid for the ſame, 
ſhall from time to time be ſet by the ſaid court, if then 
ſitting ; if not, then by the mayor of the ſaid city. And 
the aſſize ſo ſet ſhall take place from ſuch time as the ſaid 
court{hall- order, and be in force for the ſaid city of Lon- 
den and the liberties thereof and the weekly bills of mor- 
tality (the city of #efminſler and liberties thereof, th: 
borough of Southwark, and weekly bills of mortality 11 
the county of Surry excepted), until + new or other aſhze 
in London ſhall be ſet. And after the ſetting of every 
ſuch affize by the ſaid court, or by the mayor when the 
ſaid court ſhall not ſit; the aſſize ſo ſer ſhall, with 21 
convenient ſpeed; be made publick, in ſuch manner as th: 
faid court ſhall direct. But before any advance or reduc- 
tion ſhall in any- week be made by the ſaid court of 
mayor, in the price of bread; the meal weighers or ſuch 
other perſons as aforeſaid appointed to make return of the 


prices of grain, meal, and flour, ſhall- leave in ay 
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#t the” common hall of the company of bakers,- a copy "i 
of every return ſo made and entered by them as aforeſaid, 
ſome time of the fame day on wbich they ſhall make the 
ſaid return andentry: to the iment that the (id cumpany 

may, in the morning of the next day after every ſuch revurn 

* and entry ſhall be made, and before any affize {hall be ſet, 

5 have an opportunity to offer to the ſad caurt or mayor re- 

| ſpectively, all ſuck objections as they ſhall think fit, againſt 

any advance or reduction being that day made. / 

The court of mayor and aldermen of every other city How in other 
where there ſhall be any ſuch. court, and when ſuch court ider and towns 
malb ſit; and where there ſhall. be no ſuch court, r eons 
being any ſuch, when the fame ſhall not fie, the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates of every 
ſuch other reſpeRive city; and in. tawns: corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch: ton corporate or 
borough; or two juſtices in ſuch towns and places where: 
there- ſhall be no ſuch mayor, bailiffs, aldermen, or chief 
mogiſtrates; ſhull: and may from time to time as there 
ſhalÞ be occaſion, cauſe the reſpective prices which the 
ſeveral forts of grain, meal, and flour (fit to make the 
different forts of bread allowed there) (hall bona fide fell 
for in the reſpetive publick markets in or near to ſuch. 
place, during the whole market, and not at particujar 
times thereof, or on particular contracts only, to be given 
in to them and certiſied upon oath, in ſuch: manner, and 
by ſucks perfons, and on ſuch day in every week, as they 
ſhall reſpectively appoint. And, the: price which ſhall be 
ſo certified, ſhall be entered by the perſons: who ſhall cer- 
tify the ſame, in books to be provided and kept by them for 
that purpoſe, And: within.two days after every ſuch price 
{bail de-ſo-revurned, the aſſiae and weight af broad for ſuch 
place, and the price to be paid for the ſame, .{ba!i-be ſet. by, 
ſuch court ot magiſtrates reſpectirely as aſoreſaid. And 
the aſñze ſo fer ſhall commence on ſuch day in every week,, 
and be in force for ſuch time not excetding ſeven days from 
the ſetiing of ſuch aſſize, as ſuch court or magiſtrates re- 
ſpectively ſhall direct: «|. 7. 

If two juſtices of counties at large; ridings; or diviſions, How in places 
Gall at any time think fit to- fet an 2fhze of bread; withio counties 
for any place within the- limits of their juriſdiction; . 
ia ſuch caſe, it ſhall- be Jawful. for ſuch two juſtices, 
to cauſe the price- which grain, meal, and: flour (fit 
to make the ſevera} ſorts of. bread. that ſhall. be made for! 
ſale- in» any ſoch place) ſhall bona fide-ſell for in the 1e. 

(peRive- publick corn- market or markets in or near any 

tuch 
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ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 
given and certified on oath to them at their reſpeQive 
places of abode, on ſuch day in every week as they ſhall 
appoint, by the clerks of the market or markets in or near 
ſuch places, or ſuch other perſon as they ſhall for that pur- 
poſe appoint. And the price ſo returned ſhall be entred 
by the perſons ſo returning the ſame in books to be pro- 
vided by them and kept for that purpoſe. And within two 
days after ſuch return, the aſhze may be by them ſet for 
every ſuch place, for any time not exceeding 14 days from 
the ſetting thereof. And the aſſize ſo ſet, from time to 
time ſhalt commence and be in force at ſuch time aſter 
every ſuch ſetting thereof, and be made publick in ſuch 
places for which the ſame ſhall beſo ſet, in ſuch manner as 
the juſtices who ſet the ſame ſhall direct. / 8, 
Bakers may in- 2 maker of bread for ſale in any ſuch other city, 
ſpe@ che certifi- town corporate, borough, or place, where the aſſize ſhall 
_ at any time be thought proper to be ſet, ſhall have liberty 
at all ſeaſonable times, in the day-time, the next day after 
ſuch returns ſhall be made and entered as aforeſaid, to ſec 
the ſaid entry, without paying any thing for the ſame; 
to the intent every ſuch makec of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 
as aforeſaid, to offer to any ſuch court, mayor, bailitis, 
aldermen, or other chief magiſtrate or magiſtrates, or juſ- 
tices as aforeſaid, who ſhall think fit to ſet ſuch aſſize 
within their reſpeQive juriſdiction, and before any ſuch 
aſſize ſhall be ſet, ſuch objections as he can reaſonably 
make againſt any advance or reduction to be made in ſuch 
aſſize ſo to be ſet as aforeſaid. /. 9. | 
B. ker: topayno No baker of bread for ſale ſhall be liable to pay any fer, 
fee for the allize, oratuity, or reward, to any perſon for or by means of any 
aſſize to be ſet. /. 10. 
Form of ihe re- The forra of the return or certificate ſhall be to the 
turasto be made. effect following. . 
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The prices of grain, meal, and flour, as ſold in the con 
market in in the — of 1e — 
day of . WE 

The beſt wheat at —— —— by the buſhel, 

The ſecond at _ — — by ditto. 

The third at — by the buſhel. 

The beſt wheaten flour at —— by the ſack. 

Houſhold flour at —— — by ditto. 

Rye at — — by the buſt 

Rye meal or flour at — —— by ditto. 


Barle 


3 


Barley at — — — by ditto. 
Barley meal at — — by the buſhel, 
Oats at — —— bydito. 
Oatmeal at — — — — by — 
White peaſe at — — nu the buſhel, 
White pea flour or meal at — by 

Beans at — — — by the buſhel, 


Bean meal or flour at —_ ——— by ———, 
To every of which returns the perſons appointed to make 
the ſame ſhall ſign their names or marks. /, 11. 
When an aſſize ſhall be ſet, the ſame ſhall be made pub- _ of pyh= 


lick in the form or to the effect following: |  lication of the 


— — The affize of bread ſet the —— day 
of for — to take place on 
the —— day of now next en- 

, ſuing, and to be in force — for the 
{aid of ——, 


And in places where penny, two-penny, fix-penny, 
twelve penny, and ny loaves, thall be made, 
as followeth: 

Ib, | 0. | dr. 


The penny loaf wheaten is to weigh 
Ditto houſhold is to weigh —— 


The two-penny loaf bee is to 
weiggd — 1 
Ditto bouſhold is to N — | 


The. fi ix-penny loaf wheaten is to 
weigh — — 
Ditto houſhold i is to weigh — — 


The twelve-penny loaf wheaten is 
to weigh — — — 
Ditto houſhold is to weigh 


The eighteen-penny loaf wheaten 
is to weigh 
Ditts houſhold is to weigh — 1 


And in places where quartern, half. peck, and 
loaves be made, then as follows: ; 25 92 


The peck loaf | Ib. | oz, | dr, i = d. 
wheaten is l aud is to be | 
to weigh ; { fold for | 
Ditto houſ- 
hold is to | and is to be 
weigh © | | | fold for 
And 
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And the half peck and-qumarrer of 2” peck loaves of 
wheaten and houffold bread are to weigh in proportion 
to the weight a perk iozf of  whearen or houſhold bread 
ought to weigh; ant to be foſd accordmyly in proportion, 
Aud when eny bread thall be ordered to be mude with the 
meal or flour of Tye, barley, os, peaſe or beony, enber 
#Jone, of mixed with the meat or flour of any other groin; 
the affize of ſach bread ſhall be made puhlick, in ſuch man · 
net as the mapifiraces of juſtices, whb (hall fer. Fach #ſhze, 
{hall from time to time direct. J 12. 6 

In places where any fi- penny, twelve- penny, and 
eighteen penny loaves ſh#ll be allowed to be made of fold, 
ro. peck, balf peck, or quarter. of à peck loaves ſhall be 
allowed at the fame time to be made or (old; to the intent 
that-one of thoſe ſorts of loaves may not be ſold, defignedly 
or otherwiſe, for the other ſort thereof, to the injury of 
unwary people: on pain that every one offending in the 
premiſes ſhall forfeit not exceeding 40s. nor leſs than 205. 
as the magiſtrate dr juſtice before Wh mn ſuch offender (hal) 

convicted ſhalt think f. /. 13. i 

If the juſtices of any county, riding, or diviſion, (hal! 
in meir ſeſſions think fit to sſcertain, a any hundred 


or other place within ſuch diviſion ought {to be eſtimat- 
ed as of or in any one particular hundred, riding, or 
diviſion, of any ſuch county, riding, of diviſion, in ofder 
that the aſſize of bread which ſhall be ſet for ſuch particu- 
lar hundred or place may extend to or coniprize fect 
other hundred or place; in ſuch caſe it ſhall be lawſol 
for them ſo to do: but by ſo doing thereof, no juſtice of 
any ſuch county, riding, or diviſion ſhall be excluded from 
acting as a juſtice in any hundred, riding, or diviſion of 
any ſuch county, in whieh any ſuch particular towns, diſ- 
tricts, or places ſhall lie, or the aſſize for them ſhall be 
ſet. J 14. 

An entry ſhall be made from time to time by the clerk 
of the market, or other perſon appointed to make return 
as aforeſaid, in a book to be provided and kept by bim, 
of every return by him made; and alſo of the rate 21 
which the price, affize, and weight of bread ſhall be 
ſet within his juriſdiction: which book any inhabitant 
may at all ſeaſonable times in the day inſpect without 
fee. ff 1% 1 

Aſter the aſlize ſhalt he ſet no alteration ſhall be made 
therein in any fubſequent week, either to riſe of ſink 
the ſame, except when the price of wheat or other giun 
ſhall' be returned as having riſen or fallen 3 0. * 


Wiead. 


Gnee the laſt return 3 no proviſion being made by the 
aflize tables for altering any aGze, when the variation in 
the price ſhall not bave amounted to, and been returned 3d. 
a buſhel. / 16. | 

If any meal weigher, clerk of the market, or other per- Punifkment of 
fon appointed to make returns as aforeſaid, ſhall neglect, f. for 4c- 
omit, or refuſe to do any thing by this adt required to be 
done by him, or ſhall — . — or knowingly make an 
falſe return; or if any conſtable or other peace officer ſhall 
refuſe or negleR to obey any warrant-in writing delivered 
to him under the hand and ſeal of any magiſtrate or juſtice, 
or to do any other act requiſite to be done by him for car- 
rying this aft into execution ; he ſhall forfeit not exceed» 
ing 5. nor leſs than 203. /½ 17. 

If any buyer or (eller of or dealer in corn, grain, meal, Buyer or ſeller 
or flour, on reaſonable requeſt to him made by the mea} f9.9eciore the 
weighers of the city of London, or by the clerks of the mar- ek 
ket or other perſon reſpectively appointed to make re- 
turns as aforeſaid ; ſhall refuſe to diſcloſe and make known 
to them the true real prices which the ſeveral ſorts of 
grain, meal, and flour ſhall be bona fide bought at or fold by 
or for him, at any corn market, or other place where corn, 
grain, meal, or flour is uſually openly or publickly fold ; 
or ſhall knowingly give in any falſe or untrue price, or 
which hath been made by any deceitful means; he ſhall, on 
cenviction thereof by con ſeſſion, or oath of one witneſs, or 
affirmation of a quaker, forfeit not more than 101. nor lefs 
than 408. /. 18. 

If any court, magiſtrate, or juſtices, who ſhall have Magiſtrates my 
ordered any return to be made as aforeſaid, ſhall, with- ſend for them. 
in three days after ſuch return, ſuſpect that the ſame 
was not truly and bona fide made; they may ſummon de- 
fore them any perſon who ſhall have bought or (old, or 
agreed to buy or fell any grain, meal or flour within 
their reſpective juriſdictions, or who {hal} be thought to 
be likely to give any information concerning the premilles ; 
and may examine them upon oath, touching the rates 
and prices, which the ſeveral forts of grain, meal and 
flour, or any of them, were really and bona. fide bought at 
or fold for, or agreed ſo to be, by him, at any time within 
ſeven days preceding fuch ſummons, And if any perſon 
fo ſummoned ſhall neg]: & or refuſe to appear (proof of 
ſuch ſummons being made upon aath); or if any perſon 
ſo ſummoned. ſhall appear, and neglect or refuſe to an- 
leer ſuch lawful queſtions touching the premiſſes as (hall 
be propoſed to him, without ſome juſt or reaſonable ex» 
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made of other 
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cuſe to be allowed by ſuch court, magiſtrate, vr juſtices; 
be ſhall on conviction by oath of one witneſs, or by con- 


feſñon, forfeit not -exceeding«401, nor leſs than 40+, 
And if any perſon ſo examined, ſhall wilfully forſwear him. 


ſelf, he ſhall ſuffer as in caſes of perjury.— Provided, that 
the party ſummoned be not (obliged to travel above five 


miles from the place of his abode, /. 19. | 
Whenever any court, magiſtrate, or juſtices as afore- 
ſaid, ſhall. order any bread to be made with the flour or 


grain than whe#t meal of any Other grain than wheat, or to be mixed with 


ſhall conform to 
the aſſize. 


Regulations by 
30 G. 3. C. 223 
jor making mix 
ed breads 


the flour of wheat, or to be made with the flour or meal 
of any other ſorts of grain, either ſeparate or mixed to- 
gether; all perſons who ſhall make any bread for ale, 
in any place where ſuch order ſhall be made, ſhall make 
bread with fuch mixed meal or flour, in ſuch manner, and 
of ſuch weight and goodneſs, and ſhall fell the fame at ſuch 
prices, as ſuch. court, magiſtrate, or juſtices reſpectiye) 
ſhall direct: on pain of forfeiting not more than 51. nor 
leſs than 40 5s. / 20. * | 

And whereas it is expedient in order to diminiſh the 
conſumption of wheat, that bakers ſhould be permitted to 
make and fell mixed bread, which they cannot now do in 
places where: an aſſize is ſet: And whereas it is not ex- 
pedient to apply to ſuch ſorts of bread the teſtrictions in 
the tables of the afſize and price of bread now eſtabliſhed. 
It is enacted, that any perſon in any place-whatſoever, 
whether any aſſize of bread has been ſet or not, may 
make and ſell pech, half peck, guartern, and half quariem 
haves, made of the whole produce of wheat, deduting 
only 5 Ib. of bran per buſhel; or made of any fort of 
wheaten flour mixed with meal, or flour of barley, rye, 
oats, buck wheat, Indian corn, peaſe, beans, rice, or any 

other kind of grain, or potatoes, in ſuch proportions, and 
at ſuch prices as the maker and ſeller thereof ſhall deem 
reaſonable, 36 G. 3. c. 22. / 1. 

And every perſon who ſhall make or ſell ſuch mixed 
bread, ſhall put upon every loaf, a mark in large Nona 
letters, denoting what are the ſorts and proportions of (uct 
mixture; or ay, Ar Roman M, together with ſome mail 
diſtinguiſhing one ſort of ſuch bread from another; 20 
ſhall alſo affix in ſome conſpicuous part of his ſhop, « 
the window thereof, a paper written in large and legibe 
characters at length, ſpecifying the forts and proportions 
of the mixtures compoſing ſuch ſorts of bread, and 10 
the marks correſponding to each ſort, and the prices there 


of, . 2. 101 


— 


0 
* 
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And in caſe ſuch loaves be deficient in weight dccord- 
ing to the ſize preſcribed: by the ſaid act of 31 G. 2. c. 29» 
or be not marked purſuant to the directions of this act, 
and correſponding to the paper aforeſaid; or ſhall have 
any mixture therein not denoted by the mark thereon ; ot 
any mixture in licu of flour which is not genuine flour, 
or article imported to be; or ſhall have any allum, or pre- 
paration or mixture in which allum is an ingredient, or any 
mixture whatſoever, except the mixture of which the ſame 
purports to be made, and common ſalt, pure water, eggs, 
milk, yeaſt and barm, or ſuch other leaven as ſha}. be 
allowed to be uſed in the making of bread ; every perſon 
ſo offending, ſhall be liable to the like penalties, to be 
recovered and applied in the ſame manner, as is provided 
in the ſaid act of 31 G. 2. c. 29 —36 G. 3. c. 22. / 3. 

Provided that this act ſhall not affect the rights of the 
bakers company in London, /. 5. | 

The ſeveral forts of bread which ſhall be made for ſale, 
or ſold, or expoſed to or for ſale, ſhall always be well : 
made, and in their ſeveral and reſpective degrees, ac- 
cording to the goodneſs of the ſeveral forts of meal or 
flour whereof the ſame ought to be made; and no allum, 
or preparation or mixture in which allum ſhall be an in- 
gredient, or any other ingredient or mixture whatſoever 
(except. only the genuine meal or flour which ought to 
be put therein, and common ſalt, pure water, eggs, milk, 
yealt, and barm, or ſuch Jeaven as ſhall be allowed to be 
put therein by thoſe who have ſet the aſſize, and where 
no aſſize ſhall be ſet, then ſuch leaven as any magiſtrate 
or juſtice within his juriſdiction ſhall allow to be uſed in 
making of bread) ſhall be put into, or in anywiſe uſed 
in making dough, or any bread to be ſold, or as or for 
kaven to ferment any dough, or on any other account, 
in the trade or myſtery of making bread, under any colour 
or pretence whatſoever ; on pain that every perſon (other 
than a ſervant or journey man) who ſhail knowingly of- 
fend in the premiſſes, and ſhall be convicted (F) thereof 
dy confeffion, or oath of one witneſs, before any ſuch 
magiſtrate ot juſtice, reſpectively, ſhall: forfeit not more 
than 101, nor leis than 40s; or ſhall by warrant of ſuch 
magiſtrate or juſtice be apprehended and committed to 
tbe houſe of cortechion, or ſome prifon of the county, city, 
town corporate, borough, riding, diviſion, or place, where 
the offence ſhall have been committed, or the offender 
ſhali be apprehended, there to remain'and be kept to hard 
labour, for any time not exceeging one calendar month, 
Vor. 1, U nor 
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nor leſs than ten days from the time of ſuch commitment; 
as ſuch magiſtrate or juſtice ſhall think fit. And if any 
ſervant or journeyman baker ſhall knowingly offend in the 
premiſſes, and be convicted thereof as aforeſaid ; he ſhall 
forfeit not more than 51, nor leſs than 208; or ſhall in 
like manner be committed to the houſe of correction or 
priſon as aforeſaid, And it ſhall be lawful for the magiſtrate 
or juſtice, before whom ſuch offender ſhall be convicted, 
out of the money forfeited, when recovered, to cauſe the 
offender's name, place of abode, and offence, to be publiſh. 
ed in ſome news-paper, which ſhall be printed or publiſhed 
in or near the county, city, or place, where any ſuch of- 
fence ſhall have been committed. 31 G. 2. c. 29. , 21, 

No perſon ſhall knowingly put into any corn, meal, 
or flour, which ſhall be ground, dreſſed, bolted, or manu- 
factured for ſale, either at the time of grinding, dreſſing, 
bolting, or in anywiſe manufacturing the ſame, or at 
any other time, any ingredient, mixture, or other thing 
whatſoever ; or ſhall knowingly ſell, offer, or expoſe 10 
ſale any meal or flour of any fort of grain, as or for the 
meal or flour of any other fort of grain, or any thing az 
or for or mixed with the meal or flour of any grain which 
ſhall not be the real and genuine meal or flour of the g ain 
the ſame ſhall import to be and ought to be; on pain of 
forfeiting, not more han 51. nor leſs than gos. /. 22. 

No perſon ſhall knowingly put into any bread which 
ſhall be made for ſale, any mixture of meal or flour of any 
other ſort of grain than of the grain the ſame ſh . import 
to be, and ſhall be allowed to be made of, in purſuance of 
this ad; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion of any other or 
different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by this 
at; or any mixture or thing as, for, or in lieu of flour, 
which ſhall not really be the genuine flour the ſame ſhall 
import to be and -ought to be; on pain of forfeiting, not 
more than 51. nor lefs than 20s. / 23. 

If any peiſon who ſhall make any bread for ſale, ot 
who ſhall fend out, or ſell, or expoſe to or for fale, any 
bread which ſhall be deficient in weight, according to 
the affize which ſhall be ſet for the ſame ; he ſhall for- 
feit (G) not exceeding gs. nor leſs than 18. for every 
ounce wanting in the weight every fuch Joaf ought to de 
of; and for every loaf which ſhall be found wanting les 
than an ounce, ſhall forfeit not exceeding 2+, 60. not 
leſs than 6d, as ſuch magiſtrate or juſtice before _ 


r 
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fuch bread ſhall be brought ſhall think fit: ſo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate, borough, liberty, or fran- 
chiſe having juriſdiction thereof, or within the weekly 
bills of mortality, ſhall be brought before ſume magilſtrate, 
or juſtice having juriſdiction in the premiſſes, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 
been baked, ſold, or expoſed to ſale; and fo as ſuch 
bread which ſhall] be complained of for wanting weight, 
in any bundred, riding, diviſion, liberty, rape, wapen- 
take, or place, ſhall be brought before ſome juſtice with- 
in ſuch juriſdiction and weighed before him within 
three days after the ſame ſhall have been baked, ſold, 
or expoſed to ſale; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtiate or juſtice, on the behalf of the 
party e e! of, that ſuch deficiency in weight 
Wholly aroſe from ſome unavoidable accident in baking, 
or otherwiſe, or was occaſioned by ſome contrivance or 
confederacy. /. 24- ; 

Every perſon who ſhall make for ſale, or ſell, or 
Expole, or ſend out to or for ſale, any ſort of bread what- 
ſoever, ſhall cauſe to be fairly marked on every loaf 
made, fold, carried out, or expoſed to ſale as wheaten 
bread, a large roman W; and upon every loaf made, 
ſold, carried out, or expoſed to ſale as houſhold or brown 
bread, a large roman H; on pain of forfeiting for every 
loaf not ſo marked, not more than 20s, nor leſs than 5 8. 
(except as to ſuch loaves which ſhall be raſped after the 
beſpeaking or purchaſing thereof, by the particular defire 
of any perſon who ſhall order the ihe to be raſped for 
his own uſe). /. 25. 

No baker or other perſon ſhall aſk or take, for any 
bread which he ſhall ſell or expoſe to ſale, any greater price 
than ſuch bread ſhall be aſcertained to be fold at by the 
afſize as aforeſaid ; and no baker, or other perſon who ſhall 
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Penalty for ſell- 
ing for a greater 
price than is ſet 
by the aſſize. 


make any bread for ſale, ſhall refuſe or decline to fell 


any loaf or loaves of any of the ſorts of bread which in 
purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon who ſhall tender ready money in 
payment for the ſame, at the price ſet for the ſame by the 
aſhze, when ſuch perſon ſhall have any loaf in bis poſ- 
ſeflion to be ſold, more than ſhall be requiſite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and 
which it ſhall be incumbent on ſuch baker or other per- 
ſon complained of to prove before the magiſtrate or juſ- 
tice to whom ſuch complaint ſhall be made, if thereunto 
U 2 required 
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required by the party complaining; on pain.of. forfeiting 


for every ſuch offence, not more than 408. nor leſs than 
10 8. /. 26. | | | 
© (And by the2& 3 E4.6. c. 15. If any baker ſhall 
conſpire not to ſell bread but at certain prices; every ſuch 
perſon ſhall forfeit 101. for the firſt offence ; and if not 
paid in fix days he ſhall be impriſoned twenty days, and 
have only bread and water for his ſuſtenance ; for the ſe- 
cond offence 201, or the pillory ; and for the third of- 
fence 40 l. or the pillory, and loſs of an ear, and to be- 
come infamous. And the ſeſſions or leet may hear and 
determine the fame). 
Bread inferior to No perſon ſhall ſell or offer to ſale any bread of an 
OD inferior quality to wheaten bread, at a higher price than 
hieber price Houſhold bread ſhall be ſet at by the aſſize; on pain of 
than houſhold, forfeiting (being convicted thereof by confeſſion, or oath 
of one witneſs, before one magiſtrate ot juſtice) the ſum 
of 208. /. 27. 
Houſes may be It ſhall be lawful for any magiſtrate or juſtice, ot 
e999" tay for any peace officer authorized by warrant of ſuch ma- 
6 giſtrate or juſtice, at ſeaſonable times in the day-time, to 
enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found: And if. any bread, on any ſuch 
ſearch, ſhall be found to be wantiog either in the goodne(s 
of the ſtuff whereof it ſhall be made, or, to be deficient in 
the due baking or working thereof, or ſh-]| be wanting in 
the due weight, or not truly marked, or ſhall be of any 
other ſort ot bread than ſhall be allowed to be made by 
virtue of this act; any fuch magiſtrate, juſtice, or peace 
officer may ſeize the ſame; and ſuch magiſtrate or juſtice 
may diſpoſe thereof, as he in his diſcretion ſhall think tit, 
for the better carrying of this act into execution. J 28. 
21 32 G. 2. c. 18. f. 2. 
Mille and other If information ſhall be given on oath, to any ma- 
places may be piſtrate or juſtice, that there is reaſonable cauſe to ful- 
_— to ſearch pect, that any miller who grinds any grain for toll of 
or adulterated | : 
——_ reward, or any perſon who doth drefs, bolt, or in anywiſe 
manufecture any meal or flour for ſale, or any maker of 
bread for ſale, doth mix up with or put into any meal of 
flour ground or manufactured ſor ſale, any mixture, in- 
gredient, or thing what!oever, not the genuine produce 
of the grein ſuch meal or flour ſhall import and ought to 
be, or whereby the purity of any meal or flour in the 
poſleſſion of any ſuch miller, mealman, or baker ſhall - 
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in anywiſe adulterated; it ſhall be lawful for any ſuch 
magiſtrate or juſtice, and alſo for any peace officer autho- 
rized by the warrant of ſuch magiſtrate or juſtice, at all 
ſeaſonable times in the day-time, to enter in any houſe, 
mill, ſhop, bakehouſe, ſtall, bolting-houfe, paſtry, ware- 
houſe, or outhouſe, of or belonging to any ſuch miller, 
mealman, or baker, and to ſearch and examine whether 
any mixture, ingredient, or thing, not the genuine pro- 
duce of the grain ſuch meal or flour ſhall import or ought 
to be, ſhall have been mixed up with or put into any 
meal or flour in the poſſeſſion of any ſuch miller, meal- 
man or baker, either in the grinding of any grain at the 
mill, or in the dreſſing, bolting, or manufacturing thereof, 
or whereby the purity of any meal or flour ſhall be in any 
wiſe adulterated : And if on ſuch ſearch it ſhall appear, 
that any offence hath been committed in any place al- 
lowed to be ſearched as aforeſaid; it ſhall be lawful for 
any magiſtrate, juſtice, or officer, authorized as afore- 
ſaid, to ſeize any meal or flour which ſhall be deemed on 
ſuch ſearch to have been adulterated, and all mixtures 
and ingredients which ſhall be found and deemed to have 
deen uſed or intended to be uſed for ſuch adulteration ; 
and ſuch thereof as ſhall be ſeized by ſuch peace officer 
ſball, with all convenient ſpeed, be carried to ſome ma- 
giſtrate or juſtice: And if any magiſtrate or juſtice, who 
ſhall make any ſeizure in purſuance of this act, or to 
whom any thing ſeized ſhall be brought, ſhall adjudge 
that any mixture or ingredients, not the genuine pro- 
duce of the grain any ſuch meal or flour which ſhall 
have been ſo ſeized ſhall import and ought to be, ſhall 
have been put into any ſuch mea] or flour, or that the 
purity of any ſuch meal or flour ſo ſeized was adulterated 
by any mixture or ingredient put therein; in ſuch caſe, 
every ſuch magiſtrate or juſtice is hereby required to diſ- 
poſe of the ſame, as he in his diſcretion ſhall think proper. 
31 G. 2. c. 29. /. 29, 


* Every miller, mealman, baker, or ſeller pf bread as Penalty «f hav- 
aforeſaid, in whoſe houſe, mill, (hop, bakebouſe, fall, ing u p sehon 


bolting-houſe, paltry, warehouſe,” outhouſe, or poſſeſſion, 
any mixture or ingredient ſhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 
there with an intent to have àdulterated the purity of 
meal, flour, or bread, ſhall on conviction by confeſſion, 
or oath of one witneſs before any ſuch” magiſtrate or juſ- 
tice, forfeit not exceeding 101, nor leſs than 40s. un- 
gels the party charged with ſuch offence ſhall make it ap- 
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pear to the ſatisfaction of ſuch magiſtrate or juſtice, that 
ſuch mixture or ingredient was not brought or lodged - 
where the ſame was ſeized, with deſign to have been put 
into any meal or flour, or to have adulterated the purity 
thereof; but that the ſame was there for ſome other law. 
ful purpoſe. And it ſhall be lawful for ſuch magiſtrate or 
juſtice, out of the forfeiture when recovered, to cauſe the 
offender's name, place of abode, and offence to be pub. 
liſhed in ſome news-paper printed or publiſhed in or near 
the county, city, or place, where ſuch offence ſhall have 
been committed. /. 30. 

If any perſon ſhall obſtruct or hinder ſuch ſearch, or 
the ſeizure of any bread or ingredients as aforeſaid ; he 
ſhall forfeit not exceeding 5 l. nor leſs than 20s, /. 31, 


Perſon interefied No perſon who ſhall follow or be concerned in the 


not to act as 
a magiſtrate, 


Journeyman 
offending, 


buſineſs of a miller, mealman, or baker, ſhall act as 2 
magiſtrate or juſtice in the execution of this act; on pain 
of 501. to him who will inform and ſue for the ſame in 
on court of record at Wi/tminſler, ſ. 32. 

If any perſon who ſhall follow the trade of a baker, 
ſhall make complaint to any magiſtrate or juſtice, and 
make appear to him by the oath of any credible witneſs, 
that any offence which he hath been charged with, and 
for which he ſhall have paid any penalty by this act, ſhall 
have been occaſioned by the wilful neglect or default of 
any journeyman or other ſervant employed by him ; ſuch 
magiſtrate or juſtice ſhall iſſue his warrant to bring ſuch 
journeyman or ſervant before bimſelf or any magiſtrate or 
juſtice of the place where the offender can be found ; and 
on his being apprehended and brought before ſuch ma- 
giſtrate or juſtice, the ſaid magiſtrate or juſtice ſhall ex- 
amine into the matter of ſuch complaint, and on proof 
thereof upon oath ſhall under his hand adjudge and order 
what reaſonable ſum ſhall be paid by ſuch journeyman or 
ſervant to his mafter, by way of recompence for the 
money he ſhall have paid by reaſon of the wilful neglect 
or default of ſuch journeyman or ſervant, And if he 
ſhall neglect or refuſe, on conviction, to pay immediately; 
ſuch magiſtrate or juſtice mall commit him to the houſe 
of correction, or ſome other pri ſon, of the place where 


be ſhall be apprehended or convicted, to be kept to hard 


labour not exceeding one calendar month, unleſs payment 
thereof ſhall be made after ſuch commitment, and before 
the expiration of the ſaid term of one calendar month. 
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It hall be lawful for the mayer of Londin, or any Manner of con- 


alderman thereof, within the ſaid city or liberties z and 
for one juſtice within the, ſeveral counties, ridings, divi- 
fions, cities, towns corporate, boroughs, liberties, or ju- 
riſdictiods; to hear (A) «nd determine, in a ſummary way, 
all offences againſt this act; and for that purpoſe to ſum- 
mon (B) before him the party accuſed; and if he ſhall not 
appear, or offer ſome reaſonab'e excuſe for his default, 
then on oath made of the offence by one witneſs, ſuch 
magiſtrate or juitice ſhall iſſue his warrant for apprehend- 
ing the offender: And on appearance of the party ac- 
cuſed ; or if he ſhall not appear, on notice being given 
to or left for him at his uſual place of abode; or if he 
cannot be apprehended on a warrant granted againſt him 
as aforeſaid; ſuch magiſtrate or juſtice ſhall proceed to 
inquire of the offence, and to examine any witneſs or 
witneſſes who ſhall be offered on either fide upon oath ; and 
ſhall convict (C) or acquit the party accuſed : And if the 
penalty, on ſuch conviction, fhall not be paid within 24 
hours after ſuch conviction ; ſuch magiſtrate or juſtice 
ſhall iſſue his warrant directed to any peace officer to make 
diſtreſs; (D) and if any offender ſhall convey away his 
goods out of the juriſdiftion of ſuch magiſtrate or juſtice, 
or ſo much thereof that the penalty cannot be levied, then 
ſome magiſtrate or juſtice within whoſe juriſdiction the 
offender ſhall have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhll be levied by di 
ſtreſs; and if within five days the forfeiture ſhall not be 
paid, the diſtreſs ſhall be appraiſed and ſold, rendering the 
overplus after deducting the forfeiture and the coſts and 
charges of the proſecution, diſtreſs and ſale; which 
charges ſhall be aſcertained by the magiſtrate or juſtice 


before whom the offender was convicted, or who backed 


the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of ſuch diſtreſs, 
every ſuch magiſtrate or juſtice within whoſe juriſdiction 
ſuch offender hall refide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit (E) ſuch of- 
fender to the common gaol or houſe of correction of the 
diviſion or place where the offender ſhall be found, 
there to remain for one calendar month from the time of 
ſuch commitment, unleſs payment ſhall be ſooner made, 
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juſtices of the peace for the ſaid county of 
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And if it ſhall be made out on oath, to the ſatisfaQion 
of any magiſtrate or juſtice, that any one is likely to give 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 
amined ; ſuch magiſtrate or juſtice (hall iſſue his ſummons 
to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed: And if any per- 
ſons ſo ſummoned ſhall neglect or refuſe to appear, and no 
Juſt excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhal) iſſue his warrant to bring ſuch witneſs be- 
fore him; ard it on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be exa- 
mined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
public priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined ſhall be, there 
to remain not exceeding 14 days, nor leſs than three, ay 
ſuch magiſtrate or juſtice ſhall direct. / 35. 

And the conviction ſhall be in the form or to the effe& 
following : 


To wit, BE it remembred, that on this =——— 4% 

0 in th: year / the ran 
A. O. is convified befere me one of his maje/ty'i 
or 
and I do adjudge him to pay and forfeit for the ſame the ſun 
of 


of 


Given under my hand and ſeal the day and year aforſeid, 
ſ. 36. 


By a general clauſe in this ſame act, /, 34. All penal- 


ties and forfeitures, when recovered, ſhall be paid to the 


informer, 

But by the 32 C. 2. c. 18. Such of the penalties by 
the aforeiaid act, as thereby are not particulariy diſpoled 
of, ſhall be one moiety thereof, where any offender {hall 
be convicted by confeſſion, or oath of one witneſs, to him 
who ſhall inform and proſecute; and the other moiety 
thereof, and alſo all penalties and forfeitures incurred on 
the weighing, trying, or ſeizure of any bre-d by any ma- 
giftrate ot juſtice, ſhall be applied for the better carryi"g 
the ſaid act into execution, as ſuch magiſtrate or juliice 
ſhall think fit. /. 2. | 
No certiorari ſhall be granted, to remove any con- 
viclion, or other proceeding pad thereupon, 31 6.2. 


c. 29. /. 37. 1 
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Tf any perſon convicted ſhall think himſelf agprieved, Appeal. 


he may appeal to the next ſeſſions, and the execution 
ſhall in ſuch caſe be ſuſpended ; ſuch perſon convicted 
entring into recognizance, at the time of the conviction, 
with two ſufficient ſureties, in double the ſum which 
he ſhall have been adjudged to forfeit, upon eondition to 
proſecute ſuch appeal with effect, and to be forthcoming 
to abide the judgment and determination of the juſtices 
at the ſaid ſeſſions, who ſhall finally determine the mat- 
ter of the ſaid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either par- 
ty; and if the conviction ſhall be affirmed, the appellant 
ſhall immediately pay dowa the ſum adjudged, together 
with ſuch coſts as the juſtices in their ſaid ſeſſions ſhall 
award ; and in default of payment thereof, any two ſuch 
Juſtices, or any ove magiſtrate or juſtice having juriſdic- 
tion in the place 'to which ſuch appellant ſhall eſcape 
or where he ſhall reſide, ſhall commit him to the common 
aol of the county, city, diviſion, or place, where he 
fall be apprehended, until he ſhall make payment of 
ſuch penalty and of the coſts and charges which ſhall be 
adjudged. on the conviction, to the informer : But if the 
appellant ſhall be diſcharged, reaſonable coſts ſhall be 
awarded to him againſt the informer, who would in caſe 
of ſuch conviction have been intitled to a ſhare of the pe- 
nalty; and which coſts ſhall and may be recovered by the 
appellant againſt ſuch informer, in like manner as coſts 
given at the ſeſſions are recoverable. /. 38. 
Provided, that if the conviction ſhall be within ſix days 
before the ſeſſions, the party, on entring into ſuch te- 
cognizance as aforefaid, ſhal! be at liberty to appeal, 
either to the then next, or to the next following ſeſſions. 
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Every action which ſhall be brought againſt any ma- Indemnity of 


giſtrate, juſtice or peace officer, for any thing done 
under this act, ſhall be commenced within fix months, 


perſons proſe- 
cuted for any 
thing done oa 


and laid in the proper county; and the act of the 24 G. 2. this a&. 


c. 44+ ſhall extend to ſuch magiſtrate or juſtice acting un- 
der this act. And no action ſhall be commenced againſt 
ſuch peace officer, till ſeven days after notice in writing 
ſhall have been given to cr left for him his uſual place 
of abode by the proſecutor's attorney; which notice ſhall 
contain the name and place of abade of the perſon in- 
tending to bring ſuch action, and alſo of his attorney, 
and likewiſe the cauſe of action: and ſuch peace officer 


the 


may within the ſaid ſeven days tender ſatisfaction; and if 


Limitation of 


actions. 


Saving of the 
rizhi of others, 
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the ſame is not accepted, the defendant may plead ſuch 
tender in bar of the action, together with the genera] 
iſſue or any other plea with leave of the court; and if 
the jury ſhall find the amends tendred to have been ſuffi. 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 
or judgment be given for the defendant upon demurrer, 
or if the action be brought after the time limited, or not 
within the proper county, the jury ſhall find for the de. 
fendant, and he ſhall be intitled to his coſts ; but if the 
jury ſhall find, that no ſuch tender was made, or not ſuf. 
ficient, or ſhall find againſt the defendant on any plea 
pleaded, they ſhall give a verdict for the plaintiff, and 
ſuch damages as they ſhall think proper, and the plaintiff 
ſhall thereupon recover his coſts againſt ſuch defendant, 
40. 
/ And other perſons ſued for any thing done on this act, 
may plead the general iſſue; and if they recover ſhall have 
treble coſts, /. 41. 
Provided always, that no perſon ſhall be convicted 
for any of the aforeſaid offences, unleſs the proſecution be 
commenced within three days after the offence committed, 


42. | 
Provided alſo, that nothing herein ſhall extend to pre- 
judice any right or cuſtom of the city of London; or of 
the lord of any leet; or clerk of the market; or the dean 
of WW:ftminſler, or high ſteward of W:/tmin/ter or his de- 
puty ; or of the univerſities. / 43, 44, 45 
Note, the reaſon why the indemnitying ſtatute of the 
24 G. 2. c. 44. is here particularly mentioned, ſeems to 
be upon the account of ſuch magiſtrates or chief officers 
who are empowered to act in ſetting the aſſize, and other- 
wiſe carrying this act into execution, that are not juſtices 
of the peace; as for inſtance, the court ot mayor and al- 
dermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices; and 
in others, eſpecially the more ancient, not one of them is 
a juſtice of the peace (the corporation having been eſti- 
bliſhed before there were any juſtices of the peace in the 
kingdom) ; but yet they are enabled ſpecially to proceed 
in this and in many other inſtances by act of parliament. 
Which obſervation is applicable alſo to the power hereil 
given to them, to iſſue precepts, to examine upon oath, 
and the like; which power is implied in the general of 
fice of a juſtice of the peace, but is not applicable !0 
thoſe others, without ſpecial wolds granting the fame. 


do alſo it was neceſſary for the act to be particular, _ 
| regal 
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regard to the indemnification of conſtables and others aft- 
ing under ſuch warrants: as alſo of the meal 2 
clerks of the market, and others appointed to make te- 
turns of the price of grain, flour, and the like, who ate 
not under the general protection of the Jaw for their pro- 
ceedings in theſe matters, and therefore require an expreſs 
declaration in the act itſelf of their authority and privilege 
in this reſpect 
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All that hath been ſaid above, as to the price and weight Proceedinge 
of bread, and the like, proceeds upon the ſuppoſition of where the affige 


are made altho no affize is ſet, and further proviſions are 
enacted as followeth : | 

No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the table of the affize and price of bread in 
the act of the 31 G. 2. and the weight of which varies 
according to the variation in the price of grain, ſhall be 
made for or expoſed to ſale, in any place where loaves 
called prized loaves in the ſaid tables ſhall be allowed to 
be ſold at the ſame time; that is to ſay, no aſſize loaves 
of the price of three pence and prized loaves called half 
quartern loaves, nor affize loaves of the price of ſix pence 
and prized loaves called quartern loaves, nor affize loaves 
of the price of twelve pence and prized loaves called half 
peck loaves, nor aſſize loaves of the price of eighteen 
pence and prized loaves called peck loaves, ſhall at the 
ſame time in any place be made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for prized loaves, or prized loaves for 
aſſige loaves; on pain that every perſon offending ſhall 
forfeit not exceeding 40 8, nor leſs than 108. / 1, 

And the juſtices in their general, quarter, or petty 
ſeſñons, may from time to time appoint, which of the 
ſorts of aflize or prized loaves, and what other forts of 
bread, and what ſorts of grain, ſhall be allowed to be made 
and ſold within their juriſdiction or any part thereof: their 
order to be entred in a book, which may be inſpected by 
the makers of bread for ſale at all ſeaſon ble times of the 
day without fee ; and they ſhall cauſe a copy thereof to be 
put up in ſome market or other public town of the place, 
or elſe be inſerted in ſome public newſpaper circulated 
there. Provided, that the juſtices, ſhall not at any 
time allaw the making for ſale or ſelling any forts of aſſize 
bread made of the flour of wheat, other than wheaten and 
bouſhold bread, and loaves of white bread of the price of 


an aſſize being ſet. By the 3 G. 3. c. 11. regulations 3 
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And every maker of bread for ſale ſhall obſerve the 
fame proportion as to weight, as where the aſſize is ſet; 
that is to ſay, every white loaf of the price of 2 d. or un- 
der, ſhall weigh three parts in four of the weight of the 
wheaten loaf of the like price; and every wheaten aſſize 
Joaf, of whatever price the ſame ſhall be, ſhall weigh 
three parts in four of the weight of every houſhold afſize 
Joaf of the like price; and every houſhold aſſize loaf 
ſhall weigh one third part more than a wheaten aſſize loaf 
of the like price; on pain of forfeiting not exceeding 
408. / 4. | 

rod Fc oh peck, half peck, quarter of a peck, and 
half quarter of a peck loaf, made for ſale of the flour of 
wheat, and called Jheaten Bread, ſhall be fold in proper- 
tion to each other, as to price; and the like as to loaves 
of Hou/held Bread, which ſhall be ſold proportionably to 
each other, and for one fourth leſs than /Yhraten Bread of 
the ſame denomination ; on pain of forfeiting for every 
loaf, not exceeding 40 s. nor leſs than 10s. / 5. 

And the weight of every ſort of bread made for al: 
mall be in averdupois weight as follows: Every peck lozf, 
ſeventeen pounds ſix ounces ; half peck loaf, eight pounds 
eleven ounces; quarter of a peck loaf, four pounds fie 
ounces and a half; half quarter of a peck loaf, two pounds 
two ounces and three quarters; on pain of forfeiting for 
every ounce wanting not exceeding 58. nor leſs than 15, 
and for leſs than an onnee not exceeding 28. 6 d. nor leß 
than 6d. ; ſo as the ſame in any city, town corporte, ot 
within the bills of mortality, be brought before a juſtice 
and weighed before him within 24 hours after the fame 
ſhall have been baked or found in any perſon's cuftody 
for ſale, and elſewhere within three days ;—unleſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de. 
ticiency in weight who'ly aroſe from ſome unavoidable 
accident, or was occaſioned by ſome contrivance or cot 
federacy, . 6. | 

And no perſon ſhall ſell or offer to ſale any bread of an 
inferior quality to wheat bread, at an higher price than 
houſhold bread ; on pain of forſeiting not exceeding 20% 


f 7: 


Every wheaten loaf ſhall be marked with a large Roman 
W; houſhold with a large Roman H; and if any perſon 
ſhall ſell or offer to ſale any ſuch loaf unmarked (except 
as to ſuch loaves which ſhall be raſped by the deſire of the 
purchaſer for his own uſe); he ſha!l forfeit for every ſuch 
loaf, not exceeding 40 8. nor leſs than 208, z unleſs it (hal 


. ape 
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t to the ſatisfaction of the juſtice to whom complaint 
ſhall be made, that the not marking aroſe from ſome un- 
avoidable accident, or was occaſioned by ſame contrivance 
or confederacy, / 8. 

And bread made of any other grain than wheat ſhall be 
marked with ſome letter or letters not more than two, as 
the juſtices in their general, quarter, or ſpecial ſeſſions 
ſhall order, which order ſhall be entred in a book, unto 
which the bakers-may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 
ſome market or other publick town or place within the 
diviſion, or otherwiſe to be inſerted in ſome publick newſ- 
paper uſually circulated there: And if the juſtices ſhall 
neglect to make ſuch order, then the baker ſhall mark 
every ſuch loaf with any two diſtin capital letters as he 
ſhall think fit. And every perſon who ſhall make or 
have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, ſo as 
the (ame may on view thereof be aſcertained under what 
denomination it was made (except ſuch loaves as ſhall be 
raſped by the deſire of the purchaſer for his own uſe) ; 
ſhall forfeit not exceeding 40s. nor leſs than 5 8. for 
every loaf not ſo marked. /. 9. 

And it ſhall be lawful for any juſtice, or peace officer 
authorized by warrant of ſuch juſtice, to enter into any 
houſe, ſhop, fall, bakehouſe, warehouſe, outhouſe, or 
other place, of or belonging to any baker or ſeller of 
bread ; and to ſearch, view, weigh, and try all or any bread 
which ſhall be there found: And if any bread ſhall, on 
any ſearch or trial by any juſtice, or on proof made before 
him, by the oath of one witneſs, be found to be deficient 
in weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the gaodneſs 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the ſame ſhall import to be made 
with, or with any larger or other proportion of any other 
grain than what ought to be put therein, or with any 
mixture or ingredient which by the aforeſaid act ought not 
to be put therein, or with any thing in lieu of flour 
' which ſhall not be the genuine flour the ſame ſhall im- 
port to be, or made with any leaven not allowed by the 
laid former act; ſuch juſtice or peace officer may ſeize the 
ſame, and diſpoſe thereof to poor perſons as to ſuch juſtice 
ſhall ſeem fit; and the maker or ſeller, whoſe bread ſhall 
de found wanting in the goodneſs of the ſtuff, or made 
with ſuch undue mixture as aforeſaid, or undue propor- 
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tion, or made with any thing in lieu of flour which ſhalt 
not be the genuine flour the ſame ſhall import to be, or 
with any leaven not allowed by the ſaid act, ſhall forfeit 
not exceeding 51. nor leſs than 20 8.; unleſs the default 
ſhall appear to have wholly ariſen from ſome unavoid- 
able accident, or ſome contrivance or confederacy, 
10. 

F And if any perſon ſhall obſtrut or oppoſe any ſuch 
ſearch, or ſeizure of ſuch bread ; he ſhall forfeit not ex- 
ceeding 40 8. nor leſs than 20s. / 1t. 

And no perſon, who ſhall follow or be concerned in the 
buſineſs of a miller, mealman, or baker, ſhall be capable 
of acting as a juſtice in the execution of this act; and if 
he ſhall preſume ſo to do, he ſhall forfeit 501. to him who 
ſhall inform or ſue for the ſame. / 12. 

Provided, that if ſuch baker ſhall make it appear to any 


ſuch juſtice, that any offence for which he ſhall have paid 


the penalty, was occaſioned by the neglect or default of his 
Journeyman or ſervant ; the ſaid juſtice ſhall iſſue his war- 
rant for bringing ſuch offender before him or ſome other 
Juſtice; and, on conviction, ſuch juſtice ſhall order what 
reaſonable ſum ſhall be paid by the ſaid offender by way of 
recompence; and if he do not immediately pay the ſame, 
the ſaid juſtice ſhall commit him to the houſe of correction 
or other priſon of the place where he ſhall be appre- 
hended, there to be kept to hard labour for any time not 
excecding one calendar month, unleſs payment be ſooner 
made, /. 13. 

And one juſtice may hear and determine offences in like 
manner as by the ſaid former at, /. 14, 15. 

And no certiorati ſhall be granted, to remove any con- 
viction or other proceedings had thereupon, / 17. 


—— 


3 like liberty of appeal as by the ſaid former act. 
18, 19. ; 
7 And perſons convicted on this act, ſhall not be proſe- 
cuted for the ſame offence under any other law. /. 23. 

And all penalties and forfeitures on this act ſhall go, 
half to the informer, and half as the juſtice ſhall order for 
carrying this act into execution. /. 24. 

Finally, it is provided, that nothing herein ſhall extend 
to the univerſities, / 25. 

By the 13 G. 3. c. 62, Whereas by the 31 C. 2. 
e. 29. and 3 G. 3. c. 11. only two forts of bread made of 
wheat are allowed to be made for ſale, that is to ſay, 
Wheaten and Houſhold ; and whereas according to the 


ancient order and cuſtom of the realm there hath been 
13 from 
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from time immemorial a STANDARD WHEATEN BREAD, 
being the whole produce of the wheat whereof it was 
made: it is therefore enacted, that from henceforth' a 
bread made of the flour of wheat, which flour, without 
any mixture or diviſion, ſhall be the whole produce of 
the grain, the bran or hull thereof only excepted, and 
which ſhall weigh three fourth parts of the weight of the 
wheat whereof it ſhall be made, may be made and ſold, 
and ſhall be called and underſtood to be a fandard wheaten 
bread. ſ. 1. 

And the maker ſhall mark every loaf thereof with the 
capital letters S W, and the ſame may be made and fold, 
altho* no aſſize be ſet, of the weight and in the propor- 
tions following; viz. 'T hat every flandard wheaten peck 
loaf ſtall weigh 17 Ib. 6 oz. averdupois ; every half peck 
loaf 8 Ib. 11 o.; and every quartern loaf 41b. 510z.: And 


every peck loaf, half peck loaf, and quartern Joaf ſhall 


always be ſold as to price in proportion to each other re- 
ſpectively: And that when wheaten and houſhold bread 
made as the Jaw dies, ſhall be fold at the ſame time, 
together with this ſtandard wheaten bread, they be fold 
in reſpect of and in proportion to each other as followeth ; 
namely, That the ſame weight of wheaten bread, which 
colts 89. the ſame weight of this ſtandard wheaten bread 
ſhall coſt 7 d. and the ſame weight of houſhold bread ſhall 
cott 6d, or 7 ſtandard wheaten aſſized loaves ſhall weigh 
equal to 8 wheaten aſſized loaves, or to 6 houſhold aſſiaed 
loaves of the ſame price, as near as may be. /. 2. 

Provided, that the ſaid ſtandard wheaten bread ſhall not 
de made into or expoſed to ſale as prized loaves, at one 
and the ſame time, together with aſſized loaves of the ſame 
ſtandard wheaten bread. /. 3. 

And the magiſtrates may, whenever they think proper, 
fix the aſſize of this ſtandard wheaten bread, according to 
the ſollowing tables: | 


TABLE 
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Or the Ass1zE table of ſtandard wheaten bread, 


The firſt column contains the price of the buſhel of 
wheat, Wincheſter meaſure, from 28. 9.4. to 148. 6d. the 
buſhe), the allowance of the magiſtrates to the baker 
included: The other columns contain the weight of the 
ſeveral loaves, 


Price of 
the buſhel | 1 N 
ö of wheat \ Penny. | Two | Sixpence, Twelve | Eighteen 

and baking» | Pence Pence. Pence. 


| | Small Bread, | Large Aſſize Bread, 


"Ws * oz, dr. Ib. oz, dr. | lb, oz. dr. Ib. oz. dr. Ib. oz. dr. 
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Or the PRIck table of ſtandard wheaten bread. 


The firſt column contains the price of the buſhel of wheat, 
allowance to the baker included: The other columns contain 
the prices of the ſeveral loaves. 


| Price of der- | Half Peck | Peck Price of ) Quare | Half Peck Peck 
the buſhel |* —_ Loaf, Loaf. | "= — — Loaf. Loaf. 
of Wheat Loaf. of Wheat Loaf. 
and wen and 1 ö 
Er 3S _% s © is; . . d. fe, d, | % ,% [|& 6 
29 fo 21] o ft \dnl} 8 9 ſo 81] 1 31 2 1 
3 0 o 3% 0 5 % of go so 9 i 4 3 
3 3 ſ]o 33/0 6 i 3 %o gf}. 1 & |3 1 
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3 6 o 3200 7 1 2 9 6 |o 9: i & thid 
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And the bakers and ſellers of the ſaid ſtandard wheaten 
bread ſhall be liable to all the penalties of the former acts: 
Provided, that if any information be laid againſt a baker, 
for making, marking, or expoſing to ſale any bread pur- 
porting to = the ſtandard wheaten bread aforeſaid, made 
of flour, not being the whole produce of the wheat, the 
bran or bull thereof only excepted, and weighing three 
fourth parts. of the weight of the wheat whereof it was 
made, and ſhall prove that he bought the ſaid flour, as and 
for ſuch flour, of the miller or mealman, naming his name 
and place of abode; in ſuch caſe the baker ſhall be ac- 
quitted, and the miller or mealman ſhall forfeit as in the 
caſe of adulterating corn, meal, or flour, by the ſaid act, of 
31 C. 2. c. 29. / 5, 6. Is 

And when the magiſtrates have ſet the aſſize of the ſaid 

andard wheaten bread ; they may, if they think proper, 
omit ſetting the aſſize of any other ſort of bread, /. 7. 

And the juſtices at any general or quarter ſeſſions may 
prohibit for three months (unleſs they ſhall ſee cauſe ſooner 
to revoke the prohibition, which they may do at any ad- 
journed quarter ſeſſions or any ſpecial ſeſſions) the makers 
of bread for ſale, for making or expoling to ſale any 
other one or more ſorts of bread, purporting to be of a 
ſuperior quality, and fold at. a higher price, than the 
ſtandard wheaten bread aforeſaid, Provided, that no ſuch 
order of prohibition ſhall take place, until one kalendar 
month at leaſt after the date of the making thereof. And 
ſuch order ſhall be entered by the ſaid juſtices in a book, 
to be inſpected by the bakers at all ſeaſonable times in the 
day time without fee. And the juſtices ſhall cauſe a copy 
of ſuch order to be put up in ſome market or other publick 
town within the diſtrict, or ſhail cauſe the ſame to be in- 
ſerted in ſome publick news paper publiſhed within ſuch 
diſtrict. And provided, that the bakers may have an oppor- 
tunity, whilſt the ſaid prohibition is under conſideration, 
of offering to the juſtices their objections againſt it. /. 8, 9, 

Provided alſo, that nothing herein ſhall extend to pre- 
vent the magiſtrates or others who have power to ſet the 
aſhze of bread, from allowing (even during the time of 
ſuch prohibition as aforeſaid), if they think fit, any white 
loaves or wheaten loaves of the price of one penny or two 
pence to be made and ſold, ſo that they be made, marked, 
and fold, according to the regulations of the affize table 
of /. 10. 

And whereas in many places the inferior claſſes of 
people are uſed to be W with bread made of cg 
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of a coarſe and cheaper ſort than the ſtandard wheaten 
bread aforeſaid ; therefore it ſhall be lawful for the baker, 
to make and fell ſuch inferior and coarſer bread, provided 
he ſells the ſame at a price under that of houſhold bread, 
as directed by the ſaid act of 31 G. 2. (altho*' nothing in 
this act extends to ſetting any affize thereon}, But if he 
ſells ſuch inferior or coarſer bread by weights and prices 
whereat the houſheld bread aforeſaid is at this time affized; 
he ſhall be liable to the ſame penalties as bakers for any 


' miſdemeanor in making and felling any other ſort of bread. 


J. 11, 12. 5 
Provided always, that nothing herein ſhall extend to 


prejudice any right or cuſtom of the city of London, or 
the dean of the collegiate church of Weſtminſter, or the 
high ſteward of the city of Weſtmiaſter, or either of the 


two univerſities. /. 14, 15, 16, 17. 


A. Information of an undue mixture uſed in mak- 
ing of bread; on the 31 G. 2. c. 29. /. 21. 


Weſtmorland. * it remembred, That this —— gay of 

| in the year of the reign 
of —— at ——— in the ſaid county, A. I. yeoman, in his 
proper perſon, exhibiteth to me J. P. eſquire, one of his na- 
Jeſty's juſtices of the peace for the ſaid county, a complaint and 
information, and thereby informeth me, that A. O. late of — 
in the county aforeſaid, baker, on the —— day of ——— 
{Here ſpecify the time of the offence, that the proſecution 
may appear to be commenced within three days after the 
offence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the making of bruad 
10 be ſold, a preparation or mixture in which allum was an in- 


gredient, contrary to the form of the flatute in ſuch caſe mad: 


and provided; whereby the ſaid A. O. hath forfeited a ſum 1 
money not exceeding 10 l. nor leſs than 40 .; and thereupon 
ſaid A. I. prayeth the judgment 7 me the ſaid juſlice in that 
behalf, and that he the ſaid A. I. may have one miitty of the 
faid forfeiture, according to the form of the flatute in ſuch caſt 
made; and that the ſaid A. O. may be ſummoned ts anſwer tht 
premiſes before me the ſaid juflice. 


B. Summons thereupon, 


Weſtmorland. ; To the conſtable of "WR 


JF HEREAS complaint and information hath bin 
exhibited before me J. P. efquire, one of his majeſly's 
| on ©. Juſtices 


Bꝛead. 


juſtices the peace for the ſaid county, by A. I. yeoman, that 
A. O. | 4a 9— "i th county aforeſaid, baker, on the 
— day ink 
put into uſe, in the making of bread to be ſold, a prepara- 
tion or mixture in. which allum was an ingredient, contrary to 
the form of the flatute in ſuch caſe made and provided : The 
are therefore to require you forthwith to ſummon the ſaid A, O. 
to appear before me at on the =——— day of —— at 
the bour of —— in the forenoon of the ſame day, then and 
there to anſwer to the ſaid information: And be you then there, 
to certify what you ſhall have done in the premiſes. Herein 
fail you net, Given under my hand and ſeal the 
day of ——— in the year aforeſaid, 8 
If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath made 
of the offence by one witneſs, ſuch juſtice hall iſſue his 
warrant (mutatis mutandis) te apprebend the offender, and 
bring him before the ſaid juſtice, to anſwer the ſaid inſorm- 
ation, . 
On the party's appearance; or if he do not appear, then 
on proof of the ſummons being given to him or left at his 
uſual place of abode; or if he cannot be apprehended by 
warrant as aforeſaid ;; the juſtice may proceed to hear and 
determine the offence, 


C. The form of the conviction, by the words of the 
ſtatute, ſhall be as follows : 


Weſtmorland, * it remembred, That on this day 
to wit, | — in the — year of the reign 
of —— A. O. is convicted before me J. P. eſquire, one of 
his majefly's juflices of the peace for the ſaid county, for put» 
ting into and uſing, in the making of bread to be ſold, a prepa- 
ration or mixture in which allum was an ingredient : And 1 do 
edjudge him to pay and forfeit for the ſame, the ſum of five 
pounds, Given under my hand and ſeal the day and year 
afereſaid. 885 


D. Warrant of diſtreſs, on non-payment of the 
penalty within 24 hours after his coavition. 


Weſtmorland. | To the conſtable of 


FfOraſmuch as A. O. late in the-county afor oſaid, 
baker, was on the day of ——— duly conuicted 
before me J. P. eſquire, one of = majefly's juflices of the of" 
3 * 


year of the reign of — did 
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for the ſaid county, by the oath of A. W. a credible witneſs 
for that the ſaid A. O. on the ; 


-— day of —=—— 4 
put into and uſe, in the making of bread to be ſold, a prepara- 
tion or mixture in which allum was an ingredient, againſi 
the form of the flatute in ſuch caſe made and provided; by rea- 
fen whereof, I did adjudge and hape adjudged bim to pay and 
for feit for the ſaid offence the ſum of 51. to be diflributed as is 
berein- after mentioned: And whereas it appears to me, that 
the ſaid ſum, or any part there, is not yet paid: I do there- 
fare hereby authorize and require you forthwith to make diftreſs 
of the goods and chattels of him the ſaid A. O. and if within 
the ſpace of five days next after ſuch diſtreſs by you taken, the 
faid ſum of 51. ſhall not be paid, that then you do cauſe the 
ſaid goods by you ſeized to be appraiſed and ſold; rendring the 
overplus to him the ſaid A. O. after deducting the ſaid ſum of 
51. and alſo the cofls and charges of the proſecution for the ſaid 


Dffence, and of the faid diſtreſs and ſale ; which: coſts and 


charges I do bereby aſcertain at the ſum of 20s. And out of 
the faid ſum of 51. ſo for feited as aforeſaid, you are to pay one 
mei y to A, I. yeoman, who informed me of the ſaid offence, 
and proſecuted to conviftion. him the ſaid A. O. before me for 
the ſame; and the other muirty you are to apply for the better 
carrying the atl of parliament: for the due making of bread and 
for the other purpoſes therein mentioned 4nto execution, according 
as TI ſhall hereafter give you directions: And if ſufficient diſtreſs 
cannitbe had or found whereupon to levy the ſaid ſum of 5 l. a; 
afereſaid. you are bereby repre lo certify the ſame to me to- 
gether with the return of this precept, Herein fail you not. 
Given under my hand and ſeal the —— day of —— in the 
ear f the reign of, 


Return of the want of diſtreſs, indorſed upon the 
25 warrant: 


Weſtmorland. 1 A. C. conſtable of in the ſaid county, 
| 1 go bereby certify J. P. eſquire, one of his 
maj;fly's juflices of the peace for the ſaid county, that by vir- 
tue of this warrant, I have made diligent ſearch for the goods 
end chatiels of the within mentioned A. O. and that I can find 
no ſufficient goods and chattels of him the ſaid A. O. wherem 
10 levy the within mentioned Jum of 5 l. Witneſs my hand, 
the —— day of in the year ——, 0 

b e. A. c. 


Sworn before me the ſaid juſtice, 
the day and year aforeſaid; -+ 
| & : J. E. 


* E. Com- 


Bread.” 


E. Commitment for want of diftreſs. * 


To the conſtable. of - in the ſid 
Weſtmorland. county, and to the keeper of the com- 
mon gaol at —— in the ſaid county. 


72 as A. O. late of —— in the county aforeſaid, 
baker, was on the ==— day of —=— duly convicted before 
me J. P. eſquire, one of bis maje/ly's juftices of the peace far 
the ſajd county, by the oath of A. W. a credible witneſs, for 
that he the ſaid A. O. on the —— day of did put into 
and uſe, in the making of bread to be ſold, a preparation or mix- 
ture in which allum was an ingredient, againſi the form 
of the flatute in that caſe made and provided; by reaſon where= 
ef I did' adjudge him to pay and forfeit for the ſaid offence 
the ſum of 5l. And whereas on the —=— day of —— "nt 
the year aforſaid, I did iſſue my warrant to the conflable of 
—— tg levy the ſaid ſum of 51 by diflire/s of the goods and 
chattels of him the ſaid A. O. And whereas it appears to 
me, as well upon the oath of the ſaid con}lable of as ther- 
wiſe, that he the ſaid conſlable of —»—»— hath uſed his beff 
endeavours to levy the ſaid ſum on the giods and chattels ofthe 
faid A. O. as aforeſaid, but that no ſufficient diſtreſs can be 
found whereon. to levy the ſame : Therefore I do hereby com- 
mand you the ſaid conſtable of - him the ſaid A. O. ta 
apprehend and ſafely convey to the ſaid common gaol, and 
him to deliver to the keeper thereaf -afareſuid, together with 
this precept: And I ds hereby command you the ſaid keeper of 
the gaol aforeſaid, to recciue into your © cultody in the ſaid gabl 
him the ſaid A. O. and him there ſafely to keep for the'ſrace 
of one calendar month from the time of this commitment; unleſs 
the ſaid ſum of 5 l. and the coſts and charges of the proſecution 
which I have aſcertained at the ſum of ſhall be ſooner 
paid. Given under my band and ſeal the - day of —=—+ 
in the year aforeſaid. | | 


F. G.' The like proceſs as. above may be for bread 
deficient in weight; beginning the information, 
4 B. which is the ground work of the whole, 
thus; | 


FH AT A. O. late of ———— in the county aforeſaid, 
baker, on the ——— day e ] —ͤ— 

of the reign of did expoſe to ſale ane loaf of hauſhold bread 

importing to be a two penny loaf, deficient in weight a 

| 4 ounces, 


— — — 
—— 
— — — 
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„, ae, then and there Jet fer the ſaid 
br ; 


And fo in other like caſes. 


Breaking gaol. See Pziſon bzeaking, 
Breaking open doors. See Arreſt. 
Brewers. See Extiſe. 


dah. 


Bzibery. 


B® IBERY in a ſtrict ſenſe is taken for a great miſ- 
priſion of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before him any way, for doing big 
office, or by colour of his office, but of the king only ; 
and is ouniſhable at the common law by fine or impriſon- 
ment. 1 Haw. c. 67. 


—— 


Bꝛicks and Tiles. 
Duty on Bricks and Tiles, See Extiſt. 


BY the 17 Ed. 4. c. 4. Every perſon, uſing the oc · 
cupation of making of the tile called Plain tile 


(otherwiſe called Thak tile), roof tile or cres tile, corner 
title, and gutter tile, ſhall make it good, ſeaſonable, and 
ſufficient, and well whited and annealed. 

And the earth, whereof any ſuch tiles ſhall be made, 
ſhall be digged and caſt up before Nov. 1, next before 
they ſhall be made; and ſtirred and turned before Feb. 1, 
next following; and not wrought before Mar. 1, next 
after : and the ſame earth, before it be put to making of 
tile, ſhall be truly wrought and tried from ſtones, 

And the veins ealled malin or marle, and chalk, lying 
commonly in the ground near to the land convenient to 
make tile, after the digging of the ſaid earth whereof any 
ſuch tile ſhall be made, (hall be well ſevered from the earth 
of which the tile ſhall be made. 

And every ſuch plain tile ſo to be made ſhall be 104 
inches long, 64 inches broad, and half an inch and half 

8 a quarter 
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a quarter thick :—Roof title or eres tile, 13 inches long, 
half an inch and half a quarter thick, with convenient 
deepneſs :—Gutter tile and cover tile 101 inches long, 
with convenient thickneſs, breadth, and deepneſs. 

And if any perſan ſhall ſet to ſale any ſuch tile other- 
wiſe made ; he ſhall forfeit to the buyer double value of 
the tile, and make fine and ranſom at the king's will. 
To be recovered by action of debt, with coſts. And alſo 
the juſtices of the peace and every of them may hear 
and determine offences againſt this act; who ſhall aſſeſs 
upon the oftender no leſs fine than for every 1coo plain 
tiles 5 8, for every 100 roof tile 6s. 8 d. and for every 
100 corner or gutter tile 25, 

And the ſaid juſtices ſhall have power to call before 
them or any of them perſons having experience or knows 
ledge in making tile, to ſearch and examine the dig- 
ging, caſting, turning, parting, making, whiting, and 
annealing atoreſaid ; and no perſon ſhall put any fuch tile 
to ſale before it be ſearched, on pain of forfeiture. And 
if the ſearcher ſhall find any perſons offending againſt 
this act, they ſball preient the defaulters at the next ſeſ- 
fions, which ſhall be equal to a preſentment of 12 men. 


And the ſearcher ſhall have of the tile maker for his la- | uf 1 
bour for every 1000 plain title ſearched 1 d. for every 100 | 2 | 
roof title an halfpenny, and for every hundred corner and [2&3 


utter tile a farthing. Searcher neglecting his duty ſhall = 
forfeit 10s. 3 and the juſtices may hear and determine the j 


defaults of the ſearchers, in like manner as of the tile 5 
makers. 


1 

By the 17 G. 3. c. 42. All bricks made for ſale, True making ot. %A 
ſhall, when burned, be not Jeſs than eight inches and an Þ* 
balf long, two inches and an half thick, and four inches 
wide; and all pantiles, not leſs than thirteen inches and 
an half long, nine inches and an half wide, and half an 
inch thick: on pain that the maker ſball forfeit 20 s. for 
every 1000 bricks, and 108. for every 1000 pantiles. 
f- 1, 2. [Note, the reaſon why no proviſion was made 
concerning pantiles, among the other ſorts of tiles, by the 
above mentioned act of the 17 Ed. 4. is, becauſe pantiles 
are a modern invention; Jong after the date of that act.] 
And the ſize of the ſieves or ſcreens for ſifting or ſcreen- 
ing ſea coal aſhes, to be mixed with brick earth in ma- 
ing of bricks, ſhall not exceed one fourth part of an inch 
detween the maſhes. . 3. 3 
All combinations for inhaneing the price of bricks or Combinations 
tiles ſhall de void; and every brick maker or tile maker to inhance the 
offending **** 


% 


Penalties. 


Appeal. 
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offending therein ſhall forfeit 201. and every clerk, agent, 
or ſervant, 1ol.; half to the poor, and half to him who 
ſhall ſue in fix calendar months in one of the courts at 
Weftminfler, ſ. 4. 

All other penalties and forfeitures, not herein otherwiſe 
directed, ſhall be recovered before one juſtice, on proof 
by conſeſſion or oath of one witneſs; to be levied by diſ- 
treſs, and difiributed half to the informer, and half to the 
poor of -the pariſh where the offender dwells ; and if ſuf- 
ficient diftreſs ſhall not be found, or ſuch penalties and 
ſorſeitures ſhall not be forthwith paid, the juſtice ſhall 
commit the offender to the common gaol or houſe of cor- 
rection for the place where the matter ſhall ariſe, for any 
time not exceeding two calendar months, unleſs ſuch pe- 
nalties and forfeitures, and all reaſonable charges, ſhall be 
ſooner paid, / 5. 


The conviction to be in this form, or to the like effect: 


BE it remembred, That on the == — day of i the 

year of our Lord —— A. B. is cenuicled before me C. D. 
one of his majeſly's juſtices of the peace for the Of won 
(ſpecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be), 
Given under my hand and ſeal the day and year aforeſaid. ſ. b. 


But no penalty, in reſpect of the dimenſions of bricks 
or tiles, ſhall be recovered, unleſs the information ſhall 
be laid within one calendar month after ſale, or. delivery 
of the brick or tiles. / 7. 

Perſons aggrieved may, within four calendar months 
after the cauſe of complaint ſhall haye ariſen, appeal to 
the general quarter ſeſſions, giving 21 days notice at the 
leaſt, in writing, to the perſon or perſons whoſe acts are 
complained againſt ; and within eight days after ſuch no- 
tice entring into recognizance before a juſtice with two 
ſureties, conditioned to try ſuch appeal at, and abide the 
order of, and pay ſuch coſts as ſhall be awarded by ihe 
court. And the juſtices at ſuch ſeſſions, on proof of ſuch 
notice and recognizance, ſhall hear and determine the ap- 
peal in a ſummery way, and award ſuch coſts to the party 
appealing or appealed againſt, as they ſhall think reaſon- 
able: And their detcrmination ſhall be concluſive; and 
no. order or other proceedings in the premiſes ſhall be 
quaſhed for want of form, or removed by certiorari ot 
other proceſs into any of his. majeſty's courts of record 2! 
[Veſtminſler, ſ. 8. | * ; 


Bꝛidges. 


NOTE; This title treateth only of county bridges: 

Thoſe which are under the cognizance of the ſur- 
veyor of the highways, as being repaired by the ſeveral 
pariſhes or diſtricts, are treated of under the title High⸗ 


ways. 


J. Who ſhall repair. 
II. Power of the leet to inquire thereof. 
III. Power of the juſtices in ſeſſions. 
TV. Concerning the 300 foot at the end of bridges. 
V. Indictment of bridges. 
VI. Charges of repairing. 
VII. Surveyors of the work. 
VIII. Manner of repairing. 
IX. Purcbaſing lands adjoining. 
A. Contracting for a term of years, 


JL Who ſhall repair. 


By the great charter, 9 H 3. c. 15. No town nor free- 
man ſhall be diflrained to make bridges nor banks, but ſuch 
8s of old time and of right have been accuſtomed. | 

And none can be compelled to make new bridges, 
where never any were before, but by act of parliament, 
2 Ii. 50r. 


By the common law, ſome perſons (ſpiritual or tempo- repairing by 
ral, corporate or not corporate) are bound. to repair tenure or pre+ 
bridges by reaſon of the fenure of their lands or tenements ; ſcripon. 


and ſome by reaſon of preſcription only: 

By tenure, by reaſon that they and thoſe whoſe eſtate 
they have in the lands or tenements, are bound in reſpe&t 
thereof to repair the ſame. 2 nfl. 700. * 

By reaſon of preſcription only; but herein there is a di- 
verſity between bodies politick or corporate, ſpiritual or 
temporal, and natural perſons; for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local and have a 
ſucceſſion perpetual ; but a natural perſon cannot be bound 
by act of his anceſtor, withoyt a lien, or binging, and 
allets. 2 Inf. 700 | 1 


; * 
* 
2 
v7 
x4 
* 4: 
* 


316 Bꝛidges. 
Briage built by If a man make a bridge for the common good of 
a private perſon ill the ſubjects, he is not bound to repair it; for no par. 
which del by ticular man is bound to Tegaratian of bridges by the com- 
the public. mon law, but by tenure or preſcription. 2 nfl. 701. 
And if none are bounden by tenure or preſcription at 
common law, then the whole county or franchiſe ſhall 
repair it. Id. . 
E. 10 G. 3. X. and the Inhabitants of the Vi Riding 
of the county of York. The caſe was, There was an 
ancient foot bridge over Gluſburne beck in the ſaid Weſt 
Riding, and a ford for horſes, and another for carriages ; 
| being in the king's common highway, leading from Oey 
E to Colne in the county of Lancaffer. The inhabitants of 

| Gluſburne had always repaired the ſaid foot bridge. In the 
year 1743, the inhabitants of Gluſburne aforeſaid, being 
deſirous of having a bridge for carts and carriages over 
the ſaid ftream, applied for aſſiſtance to the ſeſſions for 
the ſaid Weſt Riding; and thereupon the juſtices order- 
ed the ſum of 101. to be iſſued for that purpoſe, with a 
proviſo, that the ſame ſhould not be conſtrued to extend to 
charge the inhabitants of the ſaid Riding, in time to come, 
with the reparation of the ſaid bridge, or any part thereof, 
In purſuance whereof, the inhabitants of Gliſburne aforeſaid 
pulled down the ancient foot. bridge, and fold the mate- 
rials thereof, and received the money for the ſame, and 
built a bridge, about ſixty yards higher up the ſtream, in 
the ſame higbway, for foot paſſengers, horſes, carts, and 
Carriages. bich bridge fo built was of publick utility 
and uſed conſtantly afterwards by all perſons paſſing that 
road, till the year 1767, when the ſame was carried away 
by a flood, Aud the queſtion was, Whether the inhabit- 
ants of the ſaid Welt Riding were obliged to rebuild the 
ſaid bridge. And, in behalf of the ſaid Riding, a caſe 
was cited from 1 R“, Abr. 368. which is as follows: 
If a man eres a mill for his own profit, and makes a 

© new cut far the water to come to it, and makes a new 

« bridge over it, and the ſubjeAs uſe to go over this a3 
over a common bridge; this bridge ought to be repaired 
« by him who has the mill, and not by the county, be- 

« cauſe he erected it for his own benefit.” But the court 
were clear and unanimous, and the Riding was obliged to 
repair this new bridge. The inhabitants of the county are 
of common right bound to repair all publick bridges, be- 
eauſe they are for the benefit of the county. By AMagns 

. Charts, none ſball be diftrained to make bridges, but ſuch 
as of old time baye been accuſtomed, The inhabitants of 
| Glufburne 


W7idges, 


Gluſdurne were not bound to make or build this new bridge 
for carts or carriages : Nor are they obliged to repair more 
than they were before bound to repair. And they never 
were bound to repair a bridge for horſes, carts, and car- 
riages. What they were bound by preſcription to repair, 
was only a foot bridge. They bave built a quite different 
bridge in a different place, The caſe in Roll Abr. about 
a mill erected for a perſon's own benefit is different, 
There the private emolument continued to the perſon 
who erected it: And it was not reaſonable for him to 
make the county contribute to it, whilft the private be · 
nefit continued to himſelf. But this bridge for horſes, 
carts, and carriages was for the common publick utility 
of the county, and therefore is within the rule, that“ if 
« a man builds a bridge, and it becomes uſeful to the 
county in general, the county ſhall repair it.” The 
common law therefore attached upon this bridge, and the 
county ought to repair it. Burr. Mansf. 2594. Black, 


* 5 
E the 22 H. 8. c. 5. Whereas in many places, it 
cannot be known and proved, what hundred, town, pariſb, 
perſon, or body pelitick ought to repair bridges broken in the 
bighways; in every ſuch caſe, the ſaid bridges, if they be 
without a city or town corporate, Mall be made by the inha- 
bitants of the county ; if within a city or town corporate, then 
by the inhabitants of ſuch city or town corporate ; if part be 
in one ſhire, city, or town corporate, and part in another, 
er part within the limits of a city or town corporate, 
and part without, the inhabitants of the ſhire, cities, or 
ieton * ſhall repair ſuch part as lies within their 
3 


limits. | 
Bridges broken in the highways) This extendeth only to 
common bridges in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 
caſe is not by indictment but by action. 2 nfl, 701. 
Within a city or town corporate] It bath been queſtioned, 
whether a borough which hath no bridge within it's own 
limits, be not liable to contribute to the repairs of a 
county bridge. 1 Haw. 225. | 
By the inhabitants) The perſons to be charged by this 
& are comprehended under the word inhabitants; which 
word, being the largeſt word of the kind, is needful to 
be explained: 7 
Firſt, although a man be dwelling in an houſe, in a fo- 
reigh county, city, or town corporate; yet i he bath- 
$ in his own and manurance in the county, 
$ N 4 city, 
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eity, or town corporate, where the decayed bridge is, he 
is an inhabitant, both where his perſon dwelleth, and 
where he bath lands in his own paſſe ſſion. | 

Secondly, If a man dwelleth in a foreign ſhire, city, or 
town corporate, and keepeth a houſe and ſervants in an- 
other ſhire, city, or town corporate; he is an inhabitant in 
each ſhire, city, or town corporate within this ſtatute, 

Thirdly, Ex vi termini, every perſon that dwelleth in 
any ſhire, city, or town corporate, though he hath but a 
petſonal reſidence, yet he is ſaid in law to be an inha- 
bitant, or a dweller there, as ſervants, or the like; but 
this ſtatute extendeth not to them, but to ſuch houſholders 
who may be diſtrained for non-payment: And it would 
be infioite and impoſſible, to tax every inhabitant being 
no houſholder. 

Fourth, Every corporation and body politic, reſiding 
in any county, City, or town corporate, or having lands 
or tenements in any county, city, or town corporate 
which they keep in their own hands and occupation, are 
ſaid to be inhabitants there, within the purview of this 
ſtatute. | | 

Fifthly, An infant, that hath houſe or lands by deſcent 
or purchaſe, is liable to the publick charge; and ſo is the 
huſband of a feme covert. 2 In. 702. 

A tenant at will of an houſe, which adjoins to a 
common bridge, is bound to repair the houſe, ſo that the 
publick be not prejudiced by the want of repair, although 
he be not bound to repair as to his landlord. L. Raym. 
856. 

Tpe freehold of bridges is in him that hath the free- 
hold of the foil ; but the free paſſage is for all the king's 
liege people. 2 Infl. 705. 


II. Power of the leet to inquire thereof. 


Decays of bridges are preſentable in the leet, or torn. 
2 Infl. 701. 


III. Power of the juſtices in ſeſſions. 
The juſtices, or four of them at the leaſt (1 Q.), Hall have 


power to inquire, hear and determine in the general ſeſſions, 
of all manner of annoyances of bridges broken in the highwayiy 
to the damage of the king's liege people, and ta make ſuch pro- 
ceſs and pains upon every preſentment againſt ſuch as ought t1 
be charged to make or amend them, as the king's bench uſually 
deth, or as it. hall ſeem by ibeir diſcretions to be neceſſary and 
| 5 f convenieni, 
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tonvenient, for the ſpeedy amendment of ſuch bridges. 22 H. 8. 
Co Go ſ. 1. 8 

* of them at the lea] If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of 
its own, the juſtices of the county ſhall inquire : but 
if the franchiſe. be a county of itſelf, and hath not 
four juſtices (1 Q.), it is not within this ſtatute, but 
is left to the remedy which it had at common law. 
2 Inſt. 702. 

And to make proceſs) Where the bridge is in one 
ſhire, and the perſons or lands which ought to be charged 
are in another (hire; or where the bridge is within a 
city or town corporate, and the perſons or lands that 
ought to be charged are out of the ſaid city; the juſ- 
tices of ſuch ſhire, city, or town corporate, (ball have 
power to hear and determine ſuch annoyances, being 
within the limits of their commiſſion : and if the an- 
noyance be preſented, then to make proceſs into every 
ſhire of the realm, againſt ſuch as ought to repair the 
ſame, and to do further in every behalf as they might do, 
if the perſons or lands chargeable were in the ſame ſhire, 
city, or town corporate where the annoyance is. 22 H. 8. 
c. 5. ,. 5. 

b 1 king's bench uſually doth] The preſentment at 
common law, might be before the king's bench, or at the 
aſſizes. 2 Infl. 701. 


IV. Concerning the 300 foot at the ends of bridges. 


Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 
any bridges, diſtant from any of the ſaid ends by the ſpace 
of 300 foot, ſhall be made, repaired, and amended as 
often as need ſhall require; and the juſtices, or four of 
them (1 2.), ſhall have power to inquire, hear and de- 
termine, in the general ſeflions, all manner of annoyances 
of and in ſuch highways, ſo being and lying next adjoin- 
ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 3co foot, and to do in every thing 
concerning the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do for the 
— repaiting, and amending of bridges. 22 F. 8. 
c. 5. /. 9. | 


V. Indifiment of bridges. 


No money fhall be applied to the repair of, bridges, until 
preſentment be made by the grand jury at the afſizes or ſeſſions, 


of 


| 
| 
| 
| 


—— 
— 
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of * i 1/ſfciency, inconveniency, or want of reparation, 
I2 . 2. ©. 3Q. . . 

An 1 — not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 
riages, or for horſes, or for footmen only. L. Raym. 1175, 

fa man be indicted for that by reaſon of the tenure of 
certain lands he is bound to repair a bridge, it muſt be al- 
leged where thoſe lands lie. 2 H. H. 181. 

Any particular inhabitant of a county, or tenant of land 
charged to the repairs of a bridge, may be made deſend- 
ant to an indictment for not repairing it, and be liable to 
pay the whole fine aſſeſſed by the court, for the default of 
repairs, and ſhall be put to his remedy at law for a con- 
tribution from thoſe, who are bound to bear a propor- 
tionable ſhare in the charge; for the neceſſity of the caſe 
requires the greateſt expedition in caſes of this nature: 
for bridges being of abſolute neceſſity, are not to lie unre - 
paired till ſuits are determined. 1 Haw. 221. 

If a manor be held by the ſervice or tenure of repair- 
ing a common bridge or highway, and that manor after- 
wards comes to be divided into ſeveral hands; every one 
of theſe aliences being tenants of any parcel, either of 
the demeſnes or ſervices, ſhall be liable to the whole 
charge, and are contributory among themſelves, And 
tho” the lord of the manor might, upon the ſeveral alien- 
ations, agree to diſcharge thoſe that purchaſed of him, 
of ſuch repairs; yet that ſhall not alter the remedy for 
the publick, but only bind the lord and thoſe that claim 
under him. As the whole manor, and every part of it, 
in the poſſeſſion of one tenant, was once chargeable with 
the reparations z ſo it ſhall remain, notwithſtanding any 
act of the proprietor : It ſhall not be in his power to ap- 
portion the ch whereby the remedy for publick bene · 
fit ſhould be made more difficult, or by alienations to per» 
fons unable, to render it, in reſpe& of the parts which 
ſhould come unto ſuch hands, quite fruſtrate, 2 Salt; 


8. 
2 hath been reſolved, that it is not ſufficient for the 
defendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, with 
out ſhewing what other perſon is bound to repair the ſame ; 
and it is (aid, that in ſuch cafe the whole charge ſhall 
be laid upon ſuch defendants, by reaſon of their ill plea» 
1 Haw. 221. 1 
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It ſeemeth, that no inhabitant of a county ought to be 
a juror, for the trial of an iſſue, whether the county be 
bound to ſuch repairs or not; and therefore the jury muſt 
come from ſome adjacent county. 1 Haw. 222. 

And it ſeemeth that the ſame objeCtion may lie as to the 
juflices, where they are (as it may probably happen) all 
intereſted, In which caſe.it ſeemeth that the trial (hall be 
in the next county. For where an impartial trial cannot 
be had in the proper county, it ſhall be tried as near 
to the ſame as may be. As in the caſe of the king and 
the inhabitants of the county of the city of Norwich, con- 
cerning a county bridge, the trial was in Sf. Burr. 
Mansf. 859, 850. . 

But by a ſpecial ſtatute, an inhabitant of the county, 
in ſuch caſe, may be a witneſt. 1 Ann, ſt. 1. c. 18. 

No fine, iſſue, penalty, or forfeiture, upon any preſentment, 
or indiciment for not repairing bridges, or the highways at the 
ends of bridges, ſhall be returned into the ercbeguer, but ſhall 
be paid to the treaſurer, to be applied towards the ſaid repairs, 
and not otherwiſe. 1 Ann. ft. r. c. 18. f. 4. 

And no preſentment or indict ment for not repairing bridges, 
or highways at the ends of bridges, ſhall be removed by- cer- 
tiorati * of the county into another court, 1 Ann, ft. 1. 
c. 18. f. 5. 

E by certiorari] In the caſe of X. v. inhabitants of 
Cumberland, H. 35 G. 3. the chief queſtion was, Whether 
an indictment for not repairirig a bridge could be removed by 
certiorari or not? To ſhew that it could net, the defend- 
ants relied on the above clauſe; but the proſecutor con- 
tended, that it was intended only to prevent defendants 
removing ſuch preſentments or indictments, and did not 
take away the certiorari from the preſecutor.— By L. Kenyon 
Ch, J. the words of this ſtatute are very general; but if in 
the conſtruction, e were to read them in their full extent, 
it would introduce a ſoleciſm in the law, for in theſe caſes 
the defendants are the inhabitants of a coumty; and if the 

indictment cannot be removed by certiorari, &c. ſuggeſtion 
entered on the record that the inhabitants of the county are 
intereſted, in order to have the trial elſewhere, the indict- 
ment muſt be tried by the very perſons who are parties in 
the cauſe. This, I believe, would be an anomalous caſe in 
the law of England. However this queſtion does not reſt 
on that general obſervation ; if this were a new caſe, 'we 
ſhould conſider whether the extenſive words of this ſtatute 
ought not to be narrowed in their canſtruction in order to 
arrive at that point which is the object of all laws—the 
Vor. I, Y attainment 
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attainment of juſtice, Now, in ſupport of the conſtruction 
contended for by the proſecutor, that the ſtatute does not 
prevent the removal of this inditment, many inſtances have 
been furniſhed of indictments for not repairing bridges 
having been removed by certiorart applied for by the 
proſecutor z and his lordſhip cited a number of caſes, and 
ſaid, that on the authority of thoſe caſes, the court were of 
opinion that the certiorari was properly iſſued. Durnf, 
and Eaff, 6 V. 194. 

And a certiorari lies to remove an order made by the 
Juſtices concerning the repair of a bridge, purſuant to a 
private ad of parliament ; and the juſtices ought to re- 
turn the private act upon which their order is founded, 
Dall. 504. 

E. 46. 2. X. and the inhabitants of Handſivorib. Upon 
motion to quaſh a certiorari to remove an indictment againſt 
the defendants at ſeſſions, for not repairing a bridge; it 
was inſiſted, that by the 1 Ann. c. 18. the certiorari is taken 
away. To which it was anſwered, and reſolved by the 
court, that this at extendeth only to bridges where the 
county is charged to repair; and that where a private per- 
ſon or pariſh is charged, and the right will come in queſ- 
tion, the act of the 5 © 6 . c. 11. hath allowed the 
granting a certiorari, And therefore they refuſed to quaſh, 
Str. 900. | 


VI. Charges of repairing, 


By the 12 G. 2. c. 29. The charges of repairing and 
amending bridges, and highways at the ends of bridges, 
ſhall be paid out of the general county rate. J 1. 


VII. Surveyors of the work, 


The four juſtices in ſeſſions as aforeſaid may appoint 
two furveyors, with ſalaries, to ſee the bridges amended, 
22 H. 8. c. I 4. 

And this buſineſs of ſurveying the bridges, for the more 
convenience, is ufually annexed by the juſtices to the of- 
fice of the high conſtables ; for which they have by this 
clauſe power to allow them ſalaries. 


VIII. Manner of repairing, 


It ſeemeth to be clear, that thoſe who are bound to re- 
pair bridges, muſt make them of ſuch height and ſtrength, 


as ſhall be anſwerable to the courſe of the water, * 
| 4s ; 
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it continue in the old channel, or make a new one. 1 Hau. 
$21. 

"Tas perſons are not treſpaſſers, for entring on any 
adjoining lands for repairing bridges, or laying thereon the 
requiſite materials. x Haw. 221. 


in the caſe of X. v. juſtices of Glamorganſbire, T. 33 G. 3. Changing the 
Buller 1 ſaid, „ As to the power of juſtices to change fsden of 
Wm 


roads, by changing the local ſituation of a bridge, there * 
certainly are old caſes againſt it, and they were properly 
decided; becauſe previous to 14 C. 2. c. 33. (below) 
the. ſeffions had no power to change the ſituation of 
bridges; but that act impliedly gives them that power, for 

it enables them to purchaſe lands adjoining any county 
bridge for the more commodious enlarging and convenient re- 
building the ſame. This therefore impliedly gives them the 
power of altering the poſition of the bridge to ſuit the con- 
venience of the publick.” Durnf. and Ea 5 V. 279. 

And in the above caſe of K. v. inhabitants of Cumberland, widening 
H. 35 G. 3. the court ſtrongly intimated (though no poſi- bridges. 
tive opinion was given), that if a bridge uſed for carriages, 
though formerly adequate to the purpoſes intended, were 
not now of ſufficient width to meet the publick exigencies, 
owing to the increaſed width of cartiages, the burden of 
widening it muſt be borne by thoſe who are bound to repair 
the bridge. And upon that queſtion there cannot be 
entertained. much doubt, Durnf. and Eaſ, 6 V. 294. 


IX. Purrbaſing lands adjoining. 


The juſtices at their ſeſſions may purchaſe any parcel of 
land, adjoining or near to any county bridge, for the more 
commodious enlargitig, or convenient rebuildinz the 
ſame, not exceeding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hands 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands ſo purchaſed ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid bridges. 14 G. 2. 
6. 33. 


X. Contrafiing for a term of years. 


By the 12 G. 2. c. 29. , 14. When any publick 
bridges, ramparts, banks, or cops, are to be repaired at 
the expence of the county, the juſtices at their general ot 
quarter ſeſſions, after preſentment made by the grand jury 
of their want of a" r contract with any perſon 

2 
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for rebuilding, repairing, and amending the ſame, for 
any term not exceeding ſeven years, at a certain annual 
ſum. 

In order to which they ſhall give publick notice of their 
intention of contratting with any perſon, for rebuilding, 
repairing, and amending the ſame, 

And ſuch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors; who 
ſhall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the peace. 

And all conttadts when agreed to, and all orders relat- 
ing thereto, ſhall be entered in a book to be kept by the 
clerk of the peace for that purpoſe; who ſhall keep the 
ſame amongſt the records of the county, to be inſpected by 
any of the juſtices at all ſeaſonable times, and by any per- 
ſon employed by any pariſh or place, contributing to the 
fame without fee. | 


Indictment for a bridge out of repair. 


Weſtmorland. B Y the oaths of good and lot 
ful men of the county aforefaid, then 
and there fworn and charged to inquire for our ſaid lord the 
ting, and the body of the county aforeſaid, it is preſented, that 
a certain common bridge, over the river — common call- 
id bridge, lying and being in the pariſh of in 
the county aforeſaid, in the king's common highway there, liading 
from the market town of = to the market town of —— 
in the ſaid county, altogether and from the time whereof the 
memory of man is not to the contrary, being a common king's 
highway for all the lieges and ſubjetts of our ſaid lord the king 
and of his anceſlors, with their horſes, carts, and carriages to 
go, Paſs, ride, and travel at their pleaſure, en the =— 
auy of in the gear of the reign of —— was, 
and yet is in great decay, broken, and ruinous ; ſo that the lieges 
and ſubjcs of our ſaid lord the king, upon and over the ſaid 
bridge with their horſes, carts, and carriages could not and 
cannot go, -paſs, ride, and travel, without great danger, 10 
. the grievous damage and nuiſance of all the lirges and jubje#ts 
of cur ſaid lord the king, upon and over the ſame bridge gong, 
paſſmg, riding, and travelling, and againſt the peace of our 
fard lord the king, his crown and dignity. 

And that the inhabitants of the county aforeſaid, the com- 
mon bridge aforeſaid (ſo as aforeſaid being in decay) ought to 
repair and amend, when, and ſo often as it ſhall be ne- 
«eſſary, 


[Or, 
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[Or, And that A. O. late of ———— in the ſaid county, 
gentleman, by reaſon of his tenure of certain lands lying in the 
pariſh of aforeſaid, and elſewhere in the ſaid county, 
ought to make, repair, and amend the ſaid common bridge, as 


often as and when it Hall be neceſſary. 


Buggery. 


B UGGERY (from the {talian bugarone, 2 buggerer, 
this vice being ſaid to have been brought into Eng- 
land out of Itah by the Lombards) is a deteſtable and 
abominable fin, amongſt chriſtians not to be named, com- 
mitted by carnal knowledge, againſt the ordinance of the 
Creator, and order of nature, by mankind with mankind, 
or with brute beaſt, or by womankiad with brute beaſt, 

3 Inf. 58. 

And by the ſtatute of 25 H. 8. c. 6. Buggery com- 
mitted with mankind or beaſt is made felony without be- 
nefit of clergy, And the juſtices of the peace may hear 
and determine the ſame, as in caſes of other felonies, 

Which ſaid ſtatute making it felony generally, there 
may be acceſſaries both before and after, But thoſe that 
are preſent, aiding and abetting, are all principals. And 
altho' none of the principals ate admitted to their clergy, 
yet acceſlaries before and after are not excluded from 
clergy. 1 H. H. 670. 

If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of 14) it is no fe- 
lony in him, but in the agent only. But if buggery de 
committed upon a man of the age of diſcretion, it is felony 
in them both. 3 /nf. 59. 1 H. H. 670. 

By the articles ot the navy (22 G. 2. c. 33.), if any 
perſon in the fleet ſhall commit the unnatural and deteſt 
able ſin of buggery or ſodomy wich man or beaſt; he 
ſhall be puniſhed with death by che ſentence of a court 
martial, 


What it is» 


The puniſh+ 
ment, 


Principal and 
acceſſary. 


Infants. 


Navy. 
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Derivation of 
burglary. 


Definition of 
burglary ' 


Muſt be a break · 
ing · 


Burglary. 


Offences againſt the houſe of another, which fall 
ſhort of burglary, belong to title Lartenp, un- 
der the head Larcenp from the houſe, 


J. What is burglary. a 
II. Puniſhment thereof. 
Ill. Reward for convitling a burglar. 


J. What is burglary. 


HE word Burglar ſeemeth to have been brought 
' unto us out of Germany by the Saxons, and to be 
derived of the German burg a houſe, and larron a thief, 
probably from the Latin, iat o, /atronts. | 
Burglary is a f'lony at commin law, in breaking and en- 
tring the manſion houſe of another, in the night, with intent 
to commit ſome felony within the ſame, whether the felonicus 
intent to be executed or not. Hale's Pl. 29. | 
— Breaking] Every entrance into the houſe by a treſpaſ- 
ſer, is not a breaking in thi- caſe; but there muſt be an 
actual breaking. As if the door of a manſion houſe ſtand 
open, and the thief enter, this is not breaking. So it is 
if the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe, But if the thief breaketh the 
glaſs of a window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is burg- 
Jaty, for there was an actual breaking of the houſe. 
3 In. 64. 13 | 
And L. Hale ſays, theſe as amount to an actual break- 
ing; opening the caſemeht or breaking the glaſs window, 
picking open the lock of a door, or putting back the lock, 
or the leaf of a window, or unletching the door that is 


only latched. 1 H. H. 552. 


At a meeting of the judges upon a ſpecial verdict, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 
wall of the houſe was burglary or no Concerning which, 
Bir A. Fofler ſays, with regard to cupboards, pieſſes, 
lockers, and other fixtures of the like kind; it ſeemeth, 
that, in favour of life, a diſtinction ovght to be made 
between 
| 


Burglary, 


between caſes relating to mere property, and ſuch wherein 
life is concerned. In queſtions between the heir or de- 
viſee and the executor, whoſe fixtures may with propriety 
enough be conſidered as annexed to, and parts of the 
freehold, the law will preſume, that it was the inten- 
tion of the owner, under whoſe bounty the executor 
claimeth, that they ſhould be ſo conſidered ; to the end 
that the houſe might remain to thoſe, who by operation 
of law, or by his bequeſt, ſhould become entitled to it, 
in the ſame plight he put it or ſhould leave it, intire and 
undefaced. But in capital caſes, it ſeemeth, that ſuch 
fixtures, which merely ſupply the place of cheſts and 
other ordinary utenſils of houſhold, ſhould be conſidered 
in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe, 
Fg. 108, 9. ä 

M. 8 G. K. and Gray. One of the ſervants in the houſe, 
opened his lady's chamber door, (which was faſtened with 
a braſs bolt,) with deſign to commit a rape; and it was 
ruled to be burglary, and the defendant was convicted and 
tranſported. Str. 481. 

By the ſtatute of the 12 Ann. c. 7. If any perſon ſhall 
enter into the manſion houſe of another, by day or night, 
without breaking the ſame, with an intent to commit 
felony, or being in ſuch houſe ſhall commit any felony, 
and ſhall in the night time break the ſaid houſe to get out, 
he ſhall be guilty of burglary, and ouſted of the benefit 
of clergy, in the ſame manner as if he had broken and 
entred the houſe in the night time, with intent to commit 
felony, 

M. 4 G. 2. Joſhua Cornwall's caſe, He was indicted 
with another perſon for burglary, And upon the evidence 
it appeared, that he was a ſervant in the houſe, where the 
robbery was committed, and in the night time opened the 
fireet door, and let in the other priſoner, and ſhewed him 
the ſide · boatd, from whence the other priſoner took the 
plate : then the defendant opened the door and. let him 
out; but the defendant did not go out with him, but 
went to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 
other, But afterwards at a meeting of all the judges-at 
. Serjeant's Jun, they wete all of opinion that it was burglary 
in doth, and not to be diſtinguiſhed from the caſe where 
one watches at the ſtreet end, whilſt another goes in and 
commits the burglary, which hath often been ruled to be 
burglary in both: and upon report of this opinion the de- 
ſendant was executed, Str. 881. 
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And entry. 


What ſhall be 


deemed a mare 


lion houle. 


breaketh the houſe, and his body, and any part thereof, as 


when he putteth a gun into a window which he hath 
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And entring] It is deemed an entty, when the thief 
his foot, or his arm, is within any part of the houſe; or 


broken, or into a hole of the houſe which he bath made, 
of intent to murder or kill; this is an entry and break- 
ing out of the houſe: but if he doth barely break the 
-houſe, without any ſuch entry at all, this is no burglary. 
3 4% 64. - 

In the caſe of George Gibbons, at the Old Bailey in 
June 1752; Gibbons was indifted for burglary in the 
dwelling houſe of John Allen. It appeared in evidence, 
that the priſoner in the night time cut a hole in the win- 
dow ſhutters of the proſecutor's ſhop, which was part of 
his dwelling houſe; and putting his hand thro? the hole, 
took out watches and other things, which hung in the 
ſhop within his reach: but no entry was proved, other 
wite than by putting his hand tbro' the hole. This 
was held to be burglary, and the priſoner was convicted. 
Feſt. 107, 8. 

It divers come in the night to do a burglary, and one 
of them break and enter, the reſt of them ſtanding to 
watch, at a diſtance, this is burglary in all, 3 /. 64. 

The manſion houſe] This includes alſo churches, and the 
walls and zates of a walled town, 1 Haw. 103, 

Mr. Hawkins ſays, all out-buildings, as barns, ſtables, 
dairy houſes, adjoining to a houſe, are looked upon as part 
thereof ; and conſequently burglary may be committed in 
them: but if they be removed at any diſtance from the 
houſe, it ſeems that it hath not been uſual of late to proceed 
againſt offences therein as burglaries. 1 Haw, 104. 

And L. Hale ſays more explicitly, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes that are parcel thereof, as barn, ſtable, cow- 
houſe, dairy-houſe, if they are parcel of the meſſuage, 
tho” they are not under the ſame roof, or joining con- 
tiguous to it; and ſo, he ſays it was agreed by all the 
judges: but if they be no parcel of the meſſuage, as if 2 
man take a leaſe of a dwelling houſe from one, and of 

a barn from another; or if it be far remote from the 
dwellirg houle, and not ſo near toit as to be reaſonably 
eſteemed parcel thereof, 2s if it ſtand a bow-ſhot off 
from the houſe, and not within or near the curtilage 
of the chief houſe, then the breaking is not burglary, 
for it is not a manſion houſe, nor any part thereof, 


1 H. H. 558, 9. To 
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To break and enter a hp, not parcel of the manſiqn 
bouſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, is not burglary, 
but only larceny ; but if he, or his ſervant uſually, or often 
lodge in the ſhop at night, it is then a manſion houſe, in 
which burglary may be committed. 1 H. H. 557, 8. 

A chamber in one of the inns of court, wherein a perſon 
uſually lodges ; or a lodging in part of a houſe divided from 
the reſt, and having a door of its own to the ſtreet, is pro- 
perly called a mantion-houſe. 1 Hawk. c. 38. / 13. 

And where inmetes have ſeveral rooms in a houſe of which 
they keep the keys, and inhabit them ſeverally with their 
families, yet if they enter at one outer door with the owner, 
theſe rooms cannot be ſaid to be the dwelling-houſes of the 
inmates, but the inditment ought to be for breaking the ? 
houſe of the owner, But if the owner inhabit no part of 

the houſe, or even if he occupy a ſhop or a cellar in it, but 

do not ſleep therein, the apartments of ſuch inmates ſhall be 

conſidered as their reſpective dwelling-houſes, Leach's Cr, 

Law. 84, 85. and caſes there cited, 

But it is not neceſſary to make it burglary, that any per- 9 
ſon be actually in the houſe, at the very time of the offence 1 
committed, 1 Haw. 103. 3 

At Newgate ſeſſions, in January 1750, John Nutbraws 
and Miles Nutbrown were indicted for burglary in the dwel- 
ling houſe of one Mr. Fatney at Hackney, and ſtealing 
divers goods. It appeared by Mr. Fakney's evidence, that 
he held this houſe for a term of years not yet expired, and 
made uſe of it as a country houſe in the ſummer, his 
chief reſidence being in Londen: That about the latter end 
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* 
of the laſt ſummer, he removed with his whole family to 5 
his houſe in the city, and brought away a conſiderable 3s 
part of his goods: That in November laſt, bis houſe was 44 
broke open, and in part rifled; upon which he removed _ 


the remainder of his houſhold furniture, except a clock, 
and a few old bedſteads, and ſome Jumber of very little 3 
value; leaving no bed, or kitchen furniture, or any thing {uf 
elſe for the accommodation of a family, Mr. Fakney, 
being aſked, whether at the time he fo disfurniſhed bis 
houſe, he had any intention of returning to refide there, 
declared that he had not come to any ſettled reſolution 
whether to return or not; but was rather inclined totally 
to quit the houſe, and to let it for the remainder of his 
term. The fact the priſoners were charged with was ſuf- $4 
hiciently proved ; and was committed about midnight * 73 
firlt of January laſt, The court was of opinion, that the 


pro- 


ons REA YER. 
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What ſhall be 
deemed night. 


- 


Burglary. 


proſecutor having left his houſe, and disfurniſhed it in the 


manner before mentioned, without any ſettled reſolution 


of returning, but rather inclining to the contrary, it could 


not, under theſe circumſtances, be deemed his dwelling 


houſe, at the time the fact was committed; and accord. 


ingly directed the jury to acquit the priſoners of the bur. 


glary, which they did, but found them guilty of felony 


in ſtealing the clock and ſome other ſmall matters. And 


they were ordered for tranſportation, And the diſtinction 


is this: Where the owner quitteth the houſe, animo rever- 
tendi, jt may ſtill be conſidered as his manſion houſe, tho' 


no perſon be left in it ; many citizens, and ſome lawyers, do 


ſo from a principle of good ' huſbandry, in the ſummer, or 


for a long vacation. But there muſt be an intention of te- 


turning, otherwiſe it will be no burglary. Foft. 76, 77. 
In the night] Lord Cote ſays, as long as the day con- 

tinues, whereby a man's countenance may be diſcerned, it 

is called day; and when darkneſs comes, and day light is 


* paſt, ſo as by the light of day you cannot diſcern the coun- 


tenance of a man, then it is called night, And this doth 
aggravate the offence; ſince the night is the time wherein 
man is at reſt, and wherein beaſts run about ſeeking their 
prey. Hence in ancient records, the twylight was ſignified, 


| when it was ſaid, inter canum & lupum (between the dog 


and the wolf); for when the night begins, the dog ſleeps, 


and the wolf ſeeketh his prey. 3 Infl. 63. 


At the Lancaſſer Lent aflizes 1771; K. and Waddingten, 
There was an indictment for burglary, alleging the fact 
to be committed in the night, but not expreſſing about what 
hour it was done. Mr, J. Gould held the indiftmeat 
inſufficient as for a burglary, and diredted the priſoner to 
be found guilty of a ſimple felony only. He ſaid, that ac- 
cording to the old doArine, a burglary might be committed 
at any time between ſun ſetting and ſun riſing; but that 
the rule naw eſtabliſhed is, that it cannot be committed 
during the crepuſculum; that therefore it is neceſſary to 
ſpecify the hour, in order that the fact may appear upon the 
face of the indictment to be done between the twylight of 
the evening and that of the morging. 

Accordingly, Sir William Blackflone ſays, the better 


opinion ſeems to be, that if there be daylight enough, begun 


or left, to diſcern a man's face withal, it is no burglary. 
But this doth not extend to moonlight; for then many 
midnight burglaries would go unpuniſhed: and beſides 


the malignity of the offence doth not ſo properly ariſe from 


its being done in the dark, as at the dead of night z when 


all the creation, except beaſts of prey, are at reſt; when 


ſleep 


A 
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fleep: has diſarmed the owner, and rendered his caſtle as it 
were defenceleſs, 4 Black. 224. ; 
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With intent to commit felony] There can be no burglary, There wut be 


but where the indiciment both expreſsly alleges, and the pm 


verdict alſo finds, an intentign to commit ſome felony ; for 
if it appear, that the offender meant only to commit a 
treſpaſs, as to heat the party, or the like, he is not guilty 
of burglary. 1 Haw. 105. 

However it ſeems the much better opinion, that an 
intention to commit a rage or other ſuch crime, which 
is made felony by ſtatute, and was a treſpaſs only at com- 
mon” law, will make a man guilty of burglary, as much 
as if ſuch offence was a felony at common law; becauſe 
wherever a ſtatute makes any offence felony, it incident- 
ally gives it all the properties of a felony at common law. 
1 Haw 10s. 

Whether the felonious intent be executed or not] Thus they 
are burglars, who break any houſe, or cburch in tbe 
night, though they take nothing away. And herein 
this offence differs from robbery, which requires that 
ſomething be taken, tho” it is not material of what 

alue. 

N Where a man commits burglary and at the ſame time 
ſeals goods out of the houſe, it is alſo larceny ; and if 
be be acquitted of the burglary, he may notwithſtanding 
be indicted of the larceny ; for they are ſeveral offences, 
tho' committed at the ſame time. And burglary may be, 
where there is no larceny; and larceny may be, where 
there is no burglary, 2 H. H. 246. 


II. Puniſhment thereof. 


By the 18 El. c. 7. and 3 W. c. 9. Benefit of clergy 
is taken away in caſes of burglary, both from the principal, 
and the acceſſary before; but in all caſes of burglary, 
acceſſaries after muſt have their clergy. 2 H. H. 364. 
1 Haw 357, 358. 

But by the 10 G. 3. c. 48. Every perſon who ſhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or ſilver plate, watch or watches, knowing the 
ame to have been ſtolen, ſhall, in all caſes where ſuch 
Jewel or jewels, or gold or filver plate ſhall have been felo- 
nioufly ſtolen, accompanied with a burglary actually com- 
mitted in ſtealing the ſame, be triable as well before con- 
viction of the principal felon whether. he be in or out of 
cultody, as after his conviction : and if ſuch perſon fo 
buying or receiving ſhall be convicted thereof, he ſhall be 


guilty of felony, and tranſported for 14 years. 
13 III. Re- 


Perſons acquit- 
ted of burglary 

may be indicted 
for larceny. 
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be reimburſed, 


offices for 
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victing him. 
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TIT. Reward for convifling a burglar. 


It may be obſerved, in the firſt place, that it is provided 
by the 24 H. 8. c. 36. That there ſhall be no forfeiture of 
lands or goods, for killing any perſon that attempts to 
commit burglary. 

But beſides this indulgence to a perſon killing ſuch an 
offender in defence of his houſe, there are ſpecial advan- 
tages and rewards for apprehending and convicting him in 
due courſe of law; which are as follows: 

By the 25 G. 2. c. 36. The charges of proſecuting 
and convicting a burglar, ſhall be paid by the treaſurer of 
the county where the burglary was committed, on pro- 
ducing to him the order of the court for that purpoſe, 
which the clerk of aſſize, or of the peace, ſhall make out, 
for the fee of 18. /. 11. 

And alſo the charges of poor witneſſes appearing on 
their recognizance, by the 27 C. 2. c. 3. on paying 6d, 
for the order: except in Middleſex, where the ſaid charges 
ſhall be paid by the overſeers of the poor where the perſon 
was apprehended. 

And by the 18 G. 3. c. 19. The court, before whom 
any perſon hath been tried and convicted, or tried and 
acquitted, in caſe it ſhall appear to the ſaid court that 
there was a reaſonable ground of proſecution, and that 
the proſecutor had bend fide proſecuted, may order the 
treaſurer to pay to ſuch proſecutor ſuch ſum as they 
ſhall think reaſonable, not exceeding the expences he was 
bona fide put unto, making alſo, if he ſhall appear to be 
in poor circumſtances, a reaſonable allowance for his 
trouble and loſs of time. And the juſtices in fefſions 
may lay down or alter from time to time ſuch rules and 
regulations, as to ſuch coſts or charges thereafter to be 
allowed to any perſon, as to them ſhall ſeem juſt ; which 
Tules and regulations, having received the approbation 
and ſignature of one or more of the judges of aſſize, ſhall 
be binding, and not otherwiſe, on all perſons whatſoever, 
4 . perſon who ſhall apprehend any one guilty of 


burglary and proſecute him to conviction, ſhall have 3 


certificate without fee, under the hand of the judge, cer- 
tifying ſuch conviction, and within what pariſh or place 
the burglary was committed, and alſo that ſuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 


perſon ſo diſcovering or apprehending; and if any diſpute 


ariſe between ſeveral perſons ſo diſcovering or apprehend- 


ing, 


Burglary. 
ing, the judge ſhall appoint the certificate into ſo many 
ſhares to be divided among the perſons toncerned, as to 
him ſhall ſeem juſt and reaſonable : 

And if any perſon ſhall happen to be lain by ſuch bur- 
glar, in endeavodring to apprehend him, the executors or 
adminiſtrators of fuch perſon flain ſhall have the like cer- 
tificate : 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted; for 
which he ſhall have 18. and no more: 


And the ſaid certificate ſhall be once aſſigned over; and | 


the original proprietor, or the aſſignee of the ſame, ſhall 
by virtue thereof be diſcharged from all manner of pariſh 
and ward offices, within the pariſh and ward where the 
felony was committed. 10 11 Vc. 22 
In the caſe of the King and Derbyſhire, T. 1 G. 3. The 
defendant Fehn Derbyſhire was indicted at the ſeſſions for 
refuſing to take upon him the office of conflable far the ma- 
nor of Birmingham. The indiAment being removed by 
certiorari, the cauſe was tried at J/arwick affizes, and the 
jury found ſpecially, that the defendant was a fit perſon 
in all reſpects to be nominated and elected to the office, 
unleſs diſcharged or exempt therefrom by reaſon of a cer- 
tificate he had under this act. It appeared that the uſage 
at Birmingham had been, annually at the court leet there, 
for the jury to elect two conſtables for the manor of Bir- 
mingham generally, and one conſtable for the hamlet of 
Deritend (a d iſtinct vill within the ſaid manor) particular- 
ly: that the manor of Birmingham extends into and com- 
prehends the whole town and pariſh of Hirmingham, and alfo 
the ſaid hamlet of Deritend : that the conſtables ſo elected 
for the ſaid manor of Birmingham generally, have juriſ- 
dition and authority, as conftables, not only throughout 
the ſaid town and pariſh of Birmingham, but alſo within 
and throughout the ſaid hamlet of Deritend : that the con- 
ſtable of Deritend is elected out of the inhabitants of De- 
ritend only; and the conſtable ſo elected for D.ritend par- 
ticularly, and the ſaid conſtables ſo. elected for the ſaid 
manor of Birmingham, have ſeverallg@&qual and con- 
current juriſdiction within the ſaid hamlet of Deritend. 
The queſtion reſerved for the opinion of the court was, 
whether the ſaid John Derbyſbire, notwithſtanding the cer- 
tificate, is liable to ſerve the ſaid office. Againſt him, it 
was urged, that the diſcharge by the act is, from all pariſh 
and ward offices, within the pariſh or ward wherein the 
felony was committed. But the limits of this man's of- 
hice extend beyond the pariſh of Birmingham ; . 
: this 
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this is not a pariſh office. And there is no ſuch diviſion 
in this place as . ward; therefore no ward office, But 
a conſtable is not a pariſh officer at all. It was a common 
Jaw office, before piriſhes exiſted ; and is as ancient as 


towns or Jeets : and a pariſh is not a common law diviſion 


but an ecclefiaſtical one. On the ether hand, it was an- 
ſwered, that he is at leaſt a pariſh officer (whatever more 
he may be); becauſe his office extends throughout the 
whole pariſh of Birmingham. And he is an inhabitant of 
the pariſh of Birmingham, Therefore, though he, be alſo 
conſtable of the manor, which includes the pariſh ; yet 
he is certainly a pariſh officer, notwithſtanding that greater 
extent of his juriſuiction or power. By the court: The 
only queſtion is, whether the conſtable of the manor of 
Birmingham is a pariſh officer of the pariſh of Birmingham, 
This term pariſh officer doth not include every officer exer- 
ciſed in the pariſh: if it did, it might even take in the 
office of high ſheriff of the county. A pariſh officer is 
relative to the pariſh, and confined to the pariſh only, A 
conſtable of a pariſh, may be called a pariſh officer; but 
this man hath a much larger juriſdiction than the pariſt 
only; for he hath the juriſ/iction over the whole manor, 
which extends much beyond the pariſh; and the pariſh is 
only a part of that diſtri, over which it is to be exer- 
ciſed, And the act doth not intend the certificate to be a 
diſcharge from an office, whereof the functions are to be 
exeteiſed out of the limits of the pariſh. This man can- 
not be eſteemed a pariſh officer, either from the origin of 
his office, or from the nature, or from the exercile of it. 
Burr. Mansf. 1182. | ; 
And moreover, as a further reward, every perſon who 
ſhall apprehend any perſon guilty of burglary, and proſe- 
cute him to conviction, ſhall have a certificate under the 
hand of the judge, without fee, to be made out and deli- 
vered before the end of the aflizes, certifying the con- 
viction, and in what pariſh the burglary was committed, 
and alſo that the burglar was taken by the perſon claiming 
the reward ; and if any diſpute ſhall happen to arife be- 
tween the perſons, claiming, the judge ſhall by the ſaid 
certificate appoinf the ſame to be paid amongſt the parties 
claiming the ſame, in ſuch ſhare and proportion as to him 
ſhall ſeem juſt and reaſonable: And on tender of ſuch 
certificate to the ſheriff, and demand made, he ſhall pay 
to the perſon ſo entitled, the ſum of 401. without fee or 
deduction, within one month aſter ſuch tender and de- 
mand, on pain of forfeiting double, with treble colts- 
5 Ain. 0. 31. 6 G. Co 23. /. 10, A F 
J . 
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in endeavouring to apprehend any ſuch burglar, bis exe - 
cutors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, or of the two next 
juſtices of the peace, of ſuch perſon being ſo killed; 
which certificate they ſhall, on ſufficient proof before them 
made, give without fee, whereupon, ſuch executor or ad- 
miniſtrator ſhall be entitled to receive the like ſum of 40l. 


in like manner. 
And moreover, if any perſon, being out of priſon, ſhall 40 l. and a par- 


don, for con- 


5 Ann. c. 31. / 2. 


commit any burglary, and afterwatds diſcover two or 
more the like offenders, ſo as two or more be convicted; 
he ſhall have the like reward and allowance of 401., 
and alſo other advantages which are given to perſons 
who ſhall apprebend and convict any the like offenders; 
and ſhall alſo have the king's pardon for all burglaries, 
robberies, and felonies (except murder and treaſon) by 
him committed before ſuch diſcovery made; which par- 


don ſhall be likewiſe a good bar to an appeal, /. 4. 


And the ſheriff on producing the certificates, and re- 
ceipts for the ſaid rewards, may deduct the ſame on his 
' accounts z and if he have not money in his hands, he ſhall 
be repaid out of the treaſury, on certificate from the clerk 
of the pipe. /. 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee, 3 G. c. 


15.74. 


Weſtmorland, j To the conſtable of 


MUCH as A. I. of =——— in the county of 
yeoman, hath this day made information and com- 


FRA 


Warrant to apprehend a burglar. 


Nuint upon oath, before me, J. P. eſquire one of his majeſty s 
Juflices of the peace for the ſaid county, that yeſterday in the 


mght the dwelling houſe of him the ſaid A. I. at 


fore 


ſaid in the county aforeſaid, was felonioufly and burglariouſly 
broken open, and one filver tankard of the value of 5 J., of the 
gv0ds and chattels of him the ſaid A. I. felonioufly and burgla- 
rioufly flolen, taken and carried away from thence; and that © 
he bath juſt cauſe to ſuſpeft, and deth ſuſpect, that A. O. late 


of i the county of 


labourer, the ſaid felony 


end burglary did commit: Theſe are therefore in his ſaid ma- 
J name to command you, that immediately upon fight hereof 
yu do apprehend the ſaid A. O. and bring him before me to an- 


viQting two ac- 


complices, 


Sheriff how to 


be repaid. 
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And if any watchman, or any other perſon, be killed, 400. to the exe- 


cutot of a per- 
lon killed, 
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Burglary. 
fecer the premiſes, and to be further dealt withal according tg 


law, Herein fail you not. Given under my band and ſeal 
the = day of in the year nn, 


Indictment for proper burglary. 


Weſtmorland. FH E jurors for our lord the king upon 

their oath preſent, That A. O. late of 
i th. county f labourer, on the day 
of — in the year of the reign of at the hour 
of one in the night of the ſame day, with force and arms, 
at in the county of - the dwelling houſe of A. l. 
feloniouſly and burglarioufly did break and enter, with intent 
him the ſaid A. I. of his goods in the ſame dwelling houſe then 
being, felontouſly and burglarioufly to ſpoil and rob, and the 
fame goods feloniouſſy and bur glariouſiy to flea!, take, and carry 
away; again the peace of our ſaid lord the king, bis crown 


and dignity. 


Indictment for burglary and larceny. 


. Weſtmorland. TH E jurors for our lord the Ring upm 
their cath preſent, That A. O. late of 

w—— in the county of labourer, on the day 
of in the year of the reign of betwixt 
the hours of ten and eleven in the night of the ſame day, with 
force and arms, at — in the county of ==— the dwell- 
ing houſe of A. I. felonioufly and burglarioufly did break and 
enter, and one ſilver tankard of the value of 5 l., of the goods 
and chattels of him the ſaid A. I. in the fame dwelling houſe 
then and there feloniouſly and burglariouſly did fleal, take, and 
carry away z" again the peace of our ſaid lord thi king, bit 


crown and dignity, 


[ 


Burning, 


nabe F/FAL IC TOUS LY and veluntority burning the houſe of 


| RAR another by night or by day, is felony at the common law. 
| 4 1 Haw. 105. | 

Malicioufly and voluntarily] For if it be done by miſ- 
chance or negligence, it is no felony, 3 Ia. 67. 

Yet if a man maliciouſly intending only to burn one 
perſon's houſe, happens thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 
liciouſly burned the houſe of that other; for where ? 


5 felonious 


— 


— — 
— — —— — — 
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Burning. 


Felobious defign againſt one man miſſeth its aim, and takes 
effect upon another, it ſhall have the like conſtruction 
as if it had been levied againſt him who ſuffers by it. 
1 Haw. 106. | 

Burning] Neither a bare intention to burn a houſe, not 
even an actual attempt to do it by putting fire to a part 
of a houſe, will amount to felony, if no part of it be 
burned : but if any part of the houſe be burnt, the of- 
fender is guilty of felony, nowithſtanding the fire after» 
wards be put out, or go out of itſelf, 14. 

The houſe] Not only a manſion-houſe, and the prinei- 
pal parts thereof, but alſo any other houſe, and the outs 
buildings, as barns and ſtables adjoining thereto; and 
alſo barns full of corn, whether they be adjoining to any 
houſe or not, are ſo far ſecured by law, that the mali- 
cious burning of them is felony at common law. 1 Hau. 


105. 

Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 
or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
a diſtance from all others, cannot commit felony in burn- 
ing the ſame :; Alſo, that it ſeems the much ſtronger opi- 
nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, is not guilty of 
felony; but however it is certainly an offence highly pu- 
niſhable, in regard of the malice thereof, and the- great 
danger to the publick which attends it ; and the offender 
may be ſeverely fined, and impriſoned during the king's 
pleaſure, and ſat on tbe pillory, and bound to his good be- 
haviour. 1 Haw. 106. 

And fo it was in Helmets caſe, MH. 10 Cha. Holmes 
was indicted at Netwgate ſeſſions, and convicted, for that 
he, being poſſeſſed of a houſe in Londen for fix years, 
remainder to another for three years, reverſion to the cor- 
poration of Haberdaſbers in fee, did burn the ſaid houſe, 
And the indictment being removed into the king's bench 
by certiorari, it was held by three juſtices, againſt the 
opinion of Croke juſtice, that it was not felony to burn 3 
douſe whereof he was in poſſeſſion by virtue ot a leaſe for 

ears, For they ſaid the burning of a houſe is not fe- 
ny, unleſs it be the houſe of another. Wherefore he was 
diſcharged of the felony; But becauſe it was an exorbi- 
tant offence, they ordered, tnat he ſhould be fined 5001. 
to the king, and impriſoned during the king's pleaſure; 
3nd ſhould ſtand upon the pillory, with a paper on his 
bead fignifyiog the offence, at Wiſftmin/ler and at Cheap- 


fe, upon the macker day, and in the place where he 


ot, I. Z com- 
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caſe. - wp 
was unanimouſly agreed, that both the priſoners were guilty 


F 
Burning. 


committed the offence ; and ſhould be bound to his good 
behaviour during life. Cre. Car. 376. 

In the caſe of Elizabeth Harris, at Ayleſbury, Lent af- 
ſizes 1753, before Mr, J. Deniſon; Elizabeth Harris, 
a girl of 14 years of age, and of ſufficient underſtanding 


for her years, was indicted for malicioufly ſetting fre 


to, and burning a dwelling hauſe in the poſleſſion of Ed- 
ward Stokes : and Anne, the wife of Milliam Courſe, was 
indicted as an acceſſary to the felony before the fact. 


The priſoner Elizabeth Harris was the daughter of the 


priſoner Anne by a former huſband, John Harris, It ap- 
ared in evidence st the trial, that John Harris died 


ſeiſed of the equity of redemption of this bouſe and of ag- 
other adjoining to it, ſubjeR to a mortgage term for 201, 
And that the equity deſcended to his eldeſt (on, a- child 


left with other children under the care of their mother 
the prifoner Anne; who was intitled to dower out of theſe 
houſes, but no dower was ever aſſigned: That Fane bay- 
ing the care of her ſon and bis eſtate, let theſe houſes to 
Edward Stokes at the rent of 51. a year, and received the 
rent for ſome time; but having a large family of children, 


- ſhe was obliged to aſk relief of the pariſh where ſhe lived: 


That ſhe was denied ſuch relief, on account of theſe 


_ houſes; the pariſhioners inſiſting, that the ovetſeets of 
.the poor ſhould be let into the receipt of the rent be- 
fore ſhe ſhould be intitled to any parochial relief: That 


thereupon ſhe frequently declared, (he would ſet the bouſ- 


ing on fice, if the pariſh did not relieve ber; that ſhe 


had young children, whom the pariſh could not puniſh, 
though they might puniſh her ; and ſhe would order the leaſt 
child ſhe had who could carry a coal of fire, to burn the 
houſing down: And many other declarations of the like 


kind ſhe made, which diſcovered an obſtinate reſolution in 


her to burn the houſes, rather than ſubmit to the terms 


the pariſhioners inſiſted on. It appeared farther, that 


the priſoner Elizabeth ſet the houſe on fire by the direc- 
tion of her mother the priſoner Anne, who went from 


home on purpoſe to be abſent at the time the fact was 


committed; and that no other houſe was burnt. —The 
jury found both the priſoners guilty, But a doubt arifing 


dy reaſon of the intereſt the priſoner Anne had in the 
. houſe, Mr. J. Deniſon thought proper to reſpite judg- 


ment, in order to take the opinion. of the judges, on the 
July zd, 1753, at a meeting of the judges, it 


of felony. The only doubt was, with regard to the inte. 
reſt the priſoner Inns had in the houſe; and it was grounded 
| _ 
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Burning. 
en the reaſoning in Helmes caſe: For had ſhe had 
ſuch eſtate in the houſe as would have cleared her of the 
charge of the felony, the priſoner Elizabeth, who aCted by 
her directions, could not have been guilty of felony.— 
But all the judges agreed, that the priſoner Ann's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in Holmes's caſe, Holmes had the poſſeſ- 
fion by legal title, and during the continuance of his leaſe 


could maintain his poſſeſſion againſt all mankind; and 


therefore the houſe might in a limited ſenſe be called his 
un. But in the preſent caſe, the poſſeſſion was in Ca- 
ward Stokes, under a demiſe from Anne in behalf of her 
ſon, and ſubjeQ to a yearly rent which ſhe received. And 
her title to dower, had Zdward S'okes's intereſt been out 
of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. J. Deniſon ſaid, 
that he had no doudt upon him from the beginning. But 
it being a new caſe, and ſome of the bar being doubtful, 
he thought it adviſeadle to take the opinion of the judges. 
At the next afſizes, judgment of death was pro- 
nounced upon both the priſoners; and Anne the mother 
was executed, But Elizabeth being young, and acting 
under her mother's direction, was reprieved, and recom- 
mended to mercy on condition of tranſportation, —— 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Anne been ſeiſed of the 
freehold and inheritance of the houſe, and Stokes in poſ- 
ſeſñon under a leaſe, it would have been felony in Anne 
to have burnt it: otherwiſe all tenants and their con- 
cerns would de very much at the mercy of their land- 
lords. And the principle the three judges went upon in 
Holmes's caſe, doth ſeem to warrant this opinion. They 
conſidered the houſe then under conſideration as the pro- 
perty of Holmes, as his own houſe, by reaſon of the eſtate 
he had in it under his leaſe. Croke (who differed from 
them) did not diſpute the principle, but argued againſt 
the concluſion the other judges drew from it. And if 


this be ſo, Mr. J. Fofter ſays, he does not ſee why it 


may not with ſtrict legal propriety be ſaid of a rever- 
ſioner, who ſhall maliciouſly ſet fire to houſes in the 
poſſeſſion of his tenants under leaſes from himſelf or his 
anceſtors, that he burned the houſes of another. The 
judgment in Helmets caſe, to ſay no more of it, was a 
very 'merciful judgment, The houſe might with ſtrict 

al propriety have been conſidered as the houſe of the 
landlord. Both landlord and tenant have a property, one 
temporary and limited, the 72 abſolute and 
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By ſtatute 1 
Burning a dwell 
ing houſe or 
eora barn, 


| Burning a barn 


or ſtack of corn, 
in the northera 
counties. 


Burning in the 
nignt ſtacks of 
corn or hey, 
barns, houſes, 
kitc, | 


Burning, 


like the perſon to whom goods ate delivered, and the ab» 
ſolute owner thereof, in the caſe of larceny. Note, 
it was ftated in this caſe, that the daugbter, who com- 
mitted the fact at the inſtigation of the mother, was of 
the age of 14, and of ſufficient diſcretion, But if the mother 
had employed, as ſhe threatened ſhe would, the leaſt of 
her children; then fbe muſt have been indidted as the prin- 
cipal, ſince the child not being of years of diſcretion was 
innocent. Foft. 113, 349. 

By the ſtatutes of 23 H. 8. c. 1. and 25 H.8. c. 3. 
No perſon who ſhall be found guilty for wilful burning 
of any dwelling houſe, or barn wherein any corn ſhall 
be, nor pet ſons abetting, procuring, helping, maintain» 
ing, or counſelling the ſame, ſhall be admitted to the be- 
— of clergy. 

There hath been much learned debate, how far theſe 
Katutes, which are repealed by 1 Ed. 6. c. 12. are re- 
vived by 5 & 6 Ed. c. 10. But as the ſame is enacted 
in effect by other ſubſequent ſtatutes, it is now not very 
material. 

By the4& 5. P. & MA. c. 4 Every perſon who ſhall 
malicioufly command, hire, or counſel any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy, 

But acceſſaties after ſhall have their clergy. 1 H. H. 


8 ſhall wilfully and of malice burn, or cauſe 
to be burned, or aid, procure, or conſent to the burning 
of any barn, or ſtack of corn or grain, within any of the 
counties of Cumberland, Northumberland, W:/imorland, and 
Dure/me, ſhall be guilty of felony without benefit of clergy, 
And juſtices of the peace in ſeſſions may hear and deier · 
mine the ſame. 43 Kl. c. 13. 

If any perſon thall in the night time, maliciouſly, 
unlawfully, and willingly burn, or cauſe to be burned, 
or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
barns, or other houſes or buildings or kilns; he ſhall be 
guilty of felony, but without corruption of blood, or diſ- 
inheritance of heirs : | 
And the judges of affize, or three juſtices of the peace, 
(1 2.) may determine the ſame, ſo that the proſecution 
be within fix months: 

And the ſaid juſtices, on requeſt of the party icjured, 
ſhall iſſue their warrant for apprehending all ſuch per- 
fons as ſhall be ſuſpected thereof, and take their. examina» 


And 


tion 


Burning. 


And fall cauſe all others who to them ſhall ſeem likely 
to make diſcovery, to appear before them, and give infor- 
mation on oath ; yet ſo, as no perſon to be examined ſhall 
be proceeded againſt for any offence, concerning which he 
ſhall be examined as a witneſs and ſhall upon his examina» 
tion make a true diſcovery : 

And if ſuch witneſs, being duly fummoned, ſhall re- 
fuſe to appear, or to be examined, they may commit him 
to the common gaol, till he ſubmit to be examined upon 
oath : 

And they ſhall iſſue warrants for ſummoning jurors: 

And if any perſon, being Found guilty (in order-to avoid 
judgment -of death, or execution thereupon} ſhall make 
his eleQion to be tranſported, the court ſhall cauſe judg- 
ment to be entred that he be tranſported to ſome of rhe 
plantations (to be mentioned in the judgment) for ſeven 
years: and if he ſhall return before the expiration of the 
term, he ſhall ſuffer death as a felon, and as if no ſuch 
election to be tranſported had been made by him. 22 & 
230 2. c. 7. 

By the 9 G. c. 22. commonly called the Black Act, 
(which is inſerted more at length under the title Black 
AR ;) If any perſon ſhall ſet fire to any houſe, barn, or 


outhouſe, or to any hovel, cock, mow, or ſtack of corn, 


ſtraw, bay, or wood; [And by the 10 C. 2. c. 32. , 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire any 
mine, pit, or delph of coal or cannel coal: which of- 
fence, by /. 4. of this act, is incorporated with the of- 
fences in the Black AQ] he ſhall be guilty of felony with- 
out benefit of clergy. 

But in the caſe of X. v. Judd, who was committed for 
wilfully and malicicnufly ſetting fire to a parcel of unthraſhed 
wheat ; the court were of opinion, that as the ſtatute bad 
only made it felony, 1 ſet fire to a cock, mnw, or flack of corn, 
the warrant of commitment did not charge the detendant 
with a felony, and he was therefore admitted to bail, 
Durnf. and Eaſt, 2 V. 255. | 

And the hundred ſhall be chargeable, as in caſes of 
robbery, for the damages ſuſtained (not exceeding 200l.). 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded fo 
as to loſe an eye or the uſe of a limb in endeavouring to 
apprehend him; on proof thereof made at the ſeſſions, and 
on certificate thereof from thence, he ſhall be entitled to 
the ſum of 50 l. to be paid by the ſheriff in thirty days, the 
lame to be repaid to him out of the treaſury, 

Z3 Such 
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Hooſe burning Such as be taken for houſeburning feloniouſſy done, 

not bailabl:, are not bailable by juſtices of the peace. 3 Ed. 1. 6. 15. 
2 Inſt. 189. 

Burning a hips, If any ſhip officer or mariner ſhall wilfully burn the 
ſhip to which he belongeth, or procure the ſame to be 
done, to the prejudice of the owner of the ſhip or goods, 
he ſhall be guilty of felony without benefit of clergy. 
1 Ann. ft. 2. c. 9. 

And by the articles of the navy, 22 G. 2. e. 33. 
Every perſon who ſhall unlawſully burn or ſet fire to 
any magazine, or ſtore of powder, or ſhip, boat, ketch, 
hoy, or veſſel, or tackle or furniture thereunto belong- 
ing, not appertaining io an enemy or rebel, ſhall be pu- 
niſhed with death, 'by the ſentence of a court martial. 
Art. 25. 

Burning mille, If any perſon ſhall burn or ſet fire to any wind ſaw 

or engines be- mill, or other wind or water mill, or any of the works 

2 * belonging thereto; he ſhall be guilty of felony without 

; benefit of clergy. And if any perſon ſhall burn or ſet fire 
to any machine or engine belonging to any mine; he ſhall 
be guilty of felony, and tranſported for ſeven years. 9 C. 

c. 29. 

Burning woed . If any perſon ſhall, by day or by night, in a riotous, 

growing. open, tumultuous, or in a ſecret and clandeftine manner, 
forcibly, or wrongfully and maliciouſly, burn any wood, 
or ſprigs of wood, or coppice wood, he ſhall be guilty of 
felony. 1 C. f. 2. c. 48. 6 G. c. 16. 

And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and de- 
termine and adjudge the offence. 6 G. c. 16. 

But if the offender is not known, then the perſon in- 
jured ſhall have fatisfaQtion from the inhabitants of the 
pariſhes, towns, or places joining thereon, in the ſame 
manner as for dikes and hedges overthrown in the night, 
by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 
it cannot be known by the verdidꝭ of aſſige or jury who did 
the faft, the towns near adjoining ſhall be diftrained to 
levy the hedge at their own coft, and to yield damages) un- 
leſs the offender be by ſuch pariſh, town, or place, con- 
vided in fix months. 6G. c. 16. 

Burning ling No perſon ſhall on any mountains, hills, heaths, 

goſs, fotze, rx moors, foreſts, chaſes, or other aſter, burn between 

25 Feb. 2, and June 24, any grip, ling, heath, furze, goſs or 
fern ; on pain of being committed to the houſe of cor- 
rection for any time not exceeding one month, ner leſs 
than ten days, there to be whipt, and kept to hard labour. 
4& 5H. c. 23. /. 11. 1 


Burning. 


If any perſon ſhall ſer fire to, burn, or deſtroy any Burniog ge, 
gols, — or fern, in any foreſt or chaſe without conſeht n or fera, in 


of the owner or perſon chiefly entruſted with the cuſtody 
of ſuch fur- or chaſe, or ſome part thereof, or ſhall be 
aiding therein. and being brought before a juſtice, ſhall be 
thereof convicted by c nfeſſion, or oath of ene witnels, or 
on view of the juſtice, he ſhall forfeit not exceeding 5 1. 
nor leſs than 40s. ha'f to the informer, and half to the 
poor ; if not forthwith paid, to be levied by diſtreſs, and 
if no ſufficient diſtreſs can be found, the juſtice ſhall 
commit him to the common gaol for any time not exceed- 
ing three months, nor leſs than one month, 28 G. 2. 
c. 4 E $ 

If any perſon ſhall maliciouſly, - willingly, and un- 
lawfully, burn or cauſe to be burnt, any wain or cart, 
laden with coals, or with any goods or merchandiz's; 
or any heap of wood prepared, cut, or felled for making 
coils, or billets, or talwood ; he ſhall forfeit treble da- 
mages to the party grieved, to be recovered by action of 
weed and alſo 101, as a fine to the king. 37 A. 8. 
tr @ 

If 2 ſervant, through negligence or careleſſneſs, 
hall fire or cauſe to be fired any dwelling houſe, or out- 
houſe or houſes, and be thereof convicted on the oath of 
one witneſs before two juſtices, he ſhall forfeit 1001. to 
the churchwardens of the pariſh where the fire ſhall hap- 
pen, to be diſtributed by them to the ſufferers, in ſuch 
proportions as to them ſhall ſeem juſt; and if he do not 
pay the ſame immediately on demand to the church- 
wardens, the ſaid juſtices ſhall commit him to. ſome 
workhouſe or houſe of correction for eighteen months, 
there to be kept to hard labour. 6 An. c. 31. 14 G. 3. 


e. 78. . 84. 


ane 


Punichment of a 
ſervant ceartltefly 


y the commiſſion of the peace, any juſtice may Threatniog te 
eauſe to come before him, all thoſe who to any of the dora a houſe, 


people concerning the firing of their houſes. have uſed 
threats, to find ſufficient ſecurity for the peace or their 
good behaviour towards the king and his people; and if 
they ſhall refuſe to find ſuch ſecurity, may cauſe them to 
be ſafely kept in the king's priſons, until they ſhall find 
ſuch ſecurity, | | 

And by the 9 G. c. 22. If any perſon ſhall ſend any 
letter, without any name ſubſcribed thereto, or ſigned with 
a ſictitious name, threatning to burn any houſe, outhouſe, 
darn, ſtack of corn or grain, hay or. ſtraw; he ſhall be 
guilty of felony without benefit of clergy, 


24 Burning 
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Confpiring to 


reiſe the price of 
vituals 


Not to kill in a 
Walled town, 


Selling vunwhole- * 


ſome fle ſh. 


Not to kill or 
Tell on the Lord's 


Not to water 
hides, 


% 


Burning in the hand of felons. © See Clergy, 
Buryiog in Woollen. See Woollen Panu⸗ 


Butcher, 


]F any butchers ſhall conſpire not to ſel] their victuale 
but at certain prices; every ſuch perſon ſhall forfeit 
for the firſt offence 10 l. to the king, and if not paid in 
fix days, he ſhall ſuffer twenty days impriſonment, and 
ſhall only have bread and water for his ſuſtenance ; for the 
ſecond offence 20 l. in like manner, or the pillory; and 
for the third offence 401. or pillory, and the loſs of an ear, 
and to be taken as a man infamous, and not to be credited 
in any matter of judgment. And the ſeſſions or leet may 
determine the ſame. 2 & 3 Ed. 6. 15. 
Ns . butcher ſhall flay any beaſt within any walled 
town, except Corlifle and Berwick; on pain of forſeiting for 
every ox 12 d. every cow and other beaſt 8 d. half to the 
king, and half to him that will ſue. , 4 H. 7. c. 3. 
A biitcher that ſelleth ſwines fleſh meazled, or fleſh 
dead of the murrain, ſhall for the firſt time be grievouſſy 
-amerced, the ſecond time ſuffer judgment of the pillory, the 
third time be impriſoned and make fine, -and the fourth 
time forſwear the town. Ordinance for bakers. Hawk. 
Stat. F. 1. p. 181. : 

If any butcher ſhall kill or ſell any victual on the 
Lord's dey, he ſhall forfeit 6s. 8 d. one third to the in- 
former, and two thirds to the poor, on conviction before 
one juſtice, on his own view, or confeſſion, or oath of two 
2 to be levied by the conſtable or churchwarden. 

c. 1. 

No butcher ſhall water any hide, except in June, 
Fuly, and giguſl; on pain of 36. 4 d. for each offence; 
one third io the, king, one third to the informer, and 
one third to the town or lord of the liberty, 1 J. c. 22. 
2. 50. , ' 

A And the ſeſſions or leet may hear and determine the 
ſame. / 50, x | 

Or, any two juſtices, near the place, may. (in three 
months after the offence committed) ſummon the pry 

ACC uitcs 


gecufed, and the witneſſes; and upon the party's appear- . 
ance, or contempt in not appearing, on proof of notice 
given, may examine the witneſſes on oath, and give judg- 
ment, and iſſue warrants under their hands to levy the pe- 
nalty by diſtreſs ; and, if not redeemed in fix days, the ſame 
to be fold. They may alſo mitigate the penalties, ſo as 
they reduce them not to leſs than a fourth part, over and 
above the coſts and char And any perſon aggrieved 
may appeal to the next ſeffions, who may finally determine 
he ſame; and in cafe of conviction iſſue warrants for 
— the penalties. 9 A. c. 11. 36, 37. 
No butcher ſhall put to ſale any hide putrified or rotten; Selling rotten 
on pain of 39, 4d. for each offence, in like manner, 1 J. hides. 
c. 22. f. 2. | 94 
; 3 ſhall be a tanner or currier; on pain of Exerciſing the 


6s. 8 d. a day, to be recovered and levied in like manner. trade of a un- 

＋ 2, 25. 2 

I any raw hide ſhall wilfully or negligently be gaſhed, Gatling hides, 
8 


in the flaying thereof; or being ed, be offered to 
ſale by any butcher or other; the offender ſhall forfeit 
28. 6 d. fot ſuch hide, and 1 8. for'a calf ſkin; half to the 

r, and half to the informer: To be levied by two 
juſtices in like manner. 9 An. c. 11. / 11. | 
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Butter and cheeſe, 


J. Concerning the packing, weight, and goodneſs 
of butter. 

I. Concerning the ſhipping of butter and cheeſe 
for London. 


I, Concerning the packing, weight, and goodneſs of 
Alter. 


EY ERY farmer and other perſon- packing up butter Weight of the 


for ſale, ſhall ſet upon every farkin. and cafſk, when caſk to be marks 


the ſame is fully: ſeaſoned in water, a continuing viſible, ed. 
mark of the juſt weight of the empty caſk; on pain of for- 
feting ſor every offence the ſum of ten ſhillings for every 
hundred weight of butter otherwiſe packed, and ſo pro- 
portionably for a greater or leſſer quantity; half to the 
churchwatdetis and averſeers. for the uſe of the poor, and 
balf wich double coſts to him who — in 
eſſions, 
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Weight of a pot 


to be maiked, 


Weight and 
g-odoels. 


Butter: and cheeſe, 

ſeflions, by action of debt, inditment, information, or 
preſentment. 1;& 14 C. 2. c. 26. / 5, 6. 
Alſo every potter ſhall ſet upon every pot which he 
ſhall ſell for packing up butter, the juſt weight of the pot 
when it is burnt, together with the fi ſt letter of bis chriſ- 
tian name, and his ſurname at length; on pain of x 8, 
And no perſon ſhall expoſe to ſale any butter packed up in 
any pot not ſo marked, on. pain of 25. for every ſuch pot, 
To be recovered and applied in like manner. /. b. 
Every kilderkin of butter ſhall contain 112 pounds, 
and every firkin 56 pounds neat or above: every pound 
containing 16 ounces, beſides the tare of the caſk, of good 
and. merchantable butter; and every pot of butter ſhall 
contain 14 pounds neat, or above, befides the weight of 
the pot; | 

And no butter which is old or corrupt ſhall be mix- 
ed or packed up with any butter which is new and 


z | 
Nor any whey butter ſhall be packed or mixed with 
any butter made of cream ; | 

And every caſk or pot of butter ſhall be of one ſort and 
goodneſs; _ , 

And no butter ſhall be ſalted, with any great falt, but 
ſhall be ſalted and ſaved with ſmall ſalt ; nor more ſalt ſhall 
be intermixed-with it than ſhall be needful for its pre- 
ſervation : 

On pain that every owner, farmer, or packer of butter, 
nor putting op in each kilderkin, firkin, and pot to be 
ſold or expoſed to ſale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the butter ſo falſe packed; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a leſſer quantity of butter than as 
above, fix times the value of every pound of butter that 


| ſhall be wanting in ſuch caſk or pot; to be recovered and 


Owner to ſet his 
name on the 


Cheeſemeonger 
to deliver due 
enantity and 
g2ality. 


applied as aforeſaid, / 2. 

And when the farmer or other perſon hath filled the 
caſk with butter, he ſhall beſides the former mark of the 
weight of the caſk, ſet alſo on the caſk the firſt letter of his 
ehriſtian name, and his ſurname at length with an iron 
brand ; on pain of forfeiting for every offence the ſum of 
108, for every hundred weight of butter otherwiſe packed, 
and for more or leſs proportionably z to be recovered and 
applied in like manner. / 5. 

And every cheeſemonger and other who ſhall ſell any 


kiderkin, fickin, pot, or other cafk of butter, ſhall — 
. therein 
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therein the full quantity and due quality; or ſhall be 
liable to make ſatisfaction, according to the price thereof. 


Ind no cheeſemonger or other perſon ſhall repack ——— 
for ſale, any butter, in any kilderkin, firkin, or other thall pot repack 
caſk; or pot, on pain of forfeiting double value there- : 
of; to be recovered and applied in like manner, / 4. 

The proſecution for the offences above, ſhall be Inwhattimethe 
commenced in four months after the ſale of the butter. . 


* provided nevertheleſs, that no ſeller of butter profecution not 
ſhall be charged with any of the ſaid penalties, after the tc de, if we 
buyer hath bought the butter and approved it. 4 V. — WC 
c. 7. fo 2. 

And for preventing any fraud in the ſeller, after the Fraud ofter ale, 
factor or buyer hath bought the butter, the ſaid factor or dy the ſeller. 
buyer ſhall ſer his ſeal, or mark, or name upon it, or upon 
the caſk ; and if it ſhall be afterwards exchanged or opened, 
and the caſk changed, or any bad butter mixed or packed 
up with good butter, or any other fraud be committed by 
the ſeller ; and he be convicted thereof, before one juſtice, 
by oath of one witneſs, or coofeflion, he ſhall forfeir 20 8. 
for every firkin and offence, to be levied by the conftable, 
by diſtreſs, and to be diſtributed by the juſtice, half to the 
eburchwardens and overſeers for the uſe of the poor, and 
half to the informer. /. 3. | 

But any perſon aggrieved may appeal to the next ſeſ- 


þ 

ſions, giving 01. bond to the party, to pay coſts (in 

ö a month after) if he is not relieved on his appeal, 

J. 10. 

| II. Concerning the ſhipping of butter and cheeſe for 

a London. 

d Every warehouſekeeper, weigher, ſearcher, or ſhipper ys undue pit 
of butter and cheeſe, ſhall receive all butter and cheeſe ference. 

e that ſhall be brought to him for the London cheeſe- 

de mongers, and ſhip the ſame without undue preference ; 

is and (hall have for his pains 2s. 6 d. for every load: and 

on if he ſhall make default, he ſhall, on conviction before 

of one juſtice, on oath of one witneſs, or confeſſion, for- 

ad, ſeit for every firkin of butter 10 8. and for every weigh 

nd of cheeſe 53, half to the churchwardens and overſcers 
for the uſe of the poor, and half to the informer, to be 

a ous by the conſtable by diſtreſs and ſale. 4 I. c. 7. 

U 4. ; f 


And 
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Butter and cheeſe, 
. 'And -he ſhall keep a book of entry of receiving and 
thipping the goods; on pain of 28. 6 d. for every firkin of 
butter, and weigh of cheeſe, to be levied and applied in 
like manner; and for want of diftreſs, to be committed till 
paid. , 5- ; 

A maſter of a ſhip refuſing to take in butter or 
cheeſe, before he is full laden (except it be a checſe- 
monger's own ſhip ſent for his own goods), ſhall for- 
feit for every firkin of butter refuſed 5s. and for every 
weigh of cheeſe 28. 6 d., to be'levied and applied in like 
manaer. /. 6. | 

Perſon aggrieved by the determination of the juſtice, 
may appeal to the next ſeſſions, giving 201. bond with 
one or more ſureties, to the party, to pay coſts (with- 
in a month after) if he is not relieved on his appeal. 


. 10. 


But this act ſhall not extend to any warehouſe in 
Chaſbire or Lancaſbire. |. 9. 

{ Note; There are ſpecial directions in the act of 8 G. 
c. 27. concerning the ſelling of butter in the city of York, 
and the act of the 17 G. 2. c. 8. concerning the ſame in 
New Malton 5 which are not general enough to be here 
inſerted. } 


—_— 


Buttons. 


NO perſon ſhall ſell or offer to ſale, or import, any 
foreign bone Jace, cut-work, embroicery, fringe, 
band ſtrings, buttons, or needlie-work, made of thread 
and ſilk, or either of them, or any foreign buttons what- 
ſoever ; on pain that he who ſhall offer them to ſale ſhall 
forfeit the ſame and 5ol. and the importer ſhall forfeit 


the ſame and 1001. half to the king, and half to him 


that ſhall fue. 13 C14 C. 2. c. 13. 2 4 V. c. 10. 


J. 2. 


And on complaint and information given to a juſtice 
of the peace, at times reaſonable, be ſhall iſſue bis war- 
rant to the conſtable, to enter and ſearch for ſuch manu- 
faQures ig the ſhops being open, or warehouſes, and 
dwelling houſes of ſuch perſons as ſhall be ſuſpected, and 
to ſeize the ſame. 13 C 14 C. 2. 613. / 3. 4 IW. 
Co 10. /. 2. we 

457 edge lace and needle- work condemned, ſhall not 
be fold or delivered out of the warehouſe wherein the — 
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ſhall be * otherwiſe than on condition of exportation. 
G. 3. c. 47+ /. 9. 

7 404 Bath bone-lace, needle-work, point, or cut 

work, may be exported cuſtom free, 11 & 12 H, c. 3. 


15. | | 
4 No perſon ſhall make, ſell, or ſet on any buttons Wooden 
made of wood only, and turned in imitation of other 
buttons; on pain of 408. a dozen, half to the king, and 
half io him that ſhall ſue in any court of record. 10 V. 


c. 2. . 
Made of woed only) H. 13 W. King and Roberts, An 

information was exhibited againſt the defendant, for having 

made wooden buttons contrary to the ſtatute. Upon 

trial, the jury found a ſpecial verdict, that all the button 

was of wood, but there was in it a ſhank of wire. And 

after argument, judgment was given for the king, namely, 

that this was a button of wood, notwithſtanding the ſbank, 

which is no eſſential part of buttons; for buttons of filk and 

hair have no ſhanks. L. Raym. 712. 
By the ſaid act of the 10 V. c. 2. No perſon ſhall Cloth buttons, 

make, ſell, or ſet on, any buttons made of cloth, ſerge, 

drugget, frize, camlet, or other ſtuffs of which clothes 

are uſually made, on pain of 408. a dozen, half to the 

king, and half to him that ſhall ſue in any court of re- 


£6rd. 

And by the 8 An. c. 6. No taylor or other perſon ſhall 
make, ſell, ſet on, uſe, or bind on any clothes, any but» 
tons, or button-holes, made of or uſed, or bound with 
ſerge, drugget, *frize, camlet, or other ſtuffs of which 
clothes are uſually made; on pain of 51, a dozen, balf to 
the king, and half to him that ſhall ſue in any court of re- 
cord ; or on complaint to two juſtices, they may ſummon 
witneſſes, and levy the penalty, and return the overplas if 
any be; and if any perſon is aggrieved he may appeal to 
the next ſeſſions. | 

But by this act no power is given to make diftreſs. The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 
ſtatutes at large is a looſe, injudicious, and ungrammatical 
act, and by its garb may well enough ſeem to bave been 
drawn up by the taylors or button-makers; whereby it is 
enacted as follows: 

No taylor or other perſon ſhall make, ſell, ſet on, or 
bind on any clothes, any buttons, or button-holes made 
of, or uſed, or bound with cloth, ſerge, drugget, frize, 
camlet, or any ſtuffs that clothes are uſually made of 
{velvet excepted) ; on pain of 40s. a dozen; To be _ 
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Buttons, 


mined by one juſtice where the offence ſhall be diſcovered, 
or the offender ſhall inhabit, on oath of one witneſs, in 
three months after the offence committed z and to be diſ- 
tributed (charges of conviction. firſt deducted) balf to the 
informer, and half to the poor of the pariſh or place where 


the offence ſhall be diſcovered : if not paid (being lawfully 


demanded) in 14 days after conviction, the juſtice ſhall 
iſſue his warrant to the conſtable where the offender dwells, 
or can be found, to levy it by diſtreſs and ſale; and where 
no ſufficient diſtreſs can be found, he ſhall be committed to 
the common gaol of the county or place where he ſhall be 
found, to be kept to hard labour for three calendar months. 
Perſons aggrieved may appeal to the ſeſſions, giving ſuſ- 
ficient notice; and the ſeſſions may allow coſts to the 
party aggrieved, 

And taylors cauſing their apprentices or ſervants to 
make ſuch clothes, ſhall themſelves be ſubject to the 
penalties. | 

And all ſuch clothes, made with ſuch buttons and but- 
ton-holes, expoſed to ſale, ſhall be forfeited and ſeized, and 
recovered and diſpoſed of as the other penalties, 

And by the ſtatute of the 7 G. ff. 1. c. 12. No perſon 
ſhall uſe or wear on any clothes (velvet excepted) any ſuch 
buttons or button- holes; on pain of 40 8. a dozen, on con- 
viction by confeffion, or oath of one witneſs; and any 
Juſtice of the peace, where the offence ſhall be committed, 
or the cffender ſhall inhabit, ſhall on complaint or ir- 
formation on oath, of any credible perſon, in one month 
after the offence, ſummon the party, and on his appear- 
ance or contempt, examine the matter, and on due proof 
by conſeſſion, or oath of one witneſs, convict the offender, 
and cauſe the forfeiture by his warrant to be levied by 
diſtreſs and ſale ; the ſaid penalties to be half to him on 
whoſe oath the party ſhall be convicted, and half to the 
poor of the pariſh where the offence ſhall be committed. 
And perſons: aggrieved may appeal to the next quarter 
ſeſſions, giving 8 days notice. | 

To him on whoſe oath the party ſhall be convicted] This is 
almoſt the only inſtance where a ſhare of the penalty is 
given in expreſs words, in a popular action, to the party 
on whoſe oath any perſon is convicted ; and the contrary 
doctrine ſeems generally to prevail, that the defendant 


ſhall not be condemned upon the ſole teſtimony of the 


plaintiff ſwearing for bis own intereſt : And it is certainly 
againſt the common law, that ſuch a perſon ſhould be a 


witneſs at all; and therefore his right to give eyidence — 
— a 


* 


Buttons. 


dis own cauſe, and the power to convict the deſendant upon 
that ſole evidence, muſt depend on the expreſs words of 
ſome ſtatute. Not to mention, that here is no diſpoſal of 
one moiety of the penalty; if the party is convicted by 
his own conf 


}Buytng of titles, 


J. By the common law, 
II. By ftalute. 


J. By the common law. 


T feemeth to be an high offence at common law, to buy 
or ſell any doubtful title to lands known to be diſputed, 
to the intent that the buyer may carry on the ſuit, which 
the ſeller doth not think it worth his while to do, and on 
that conſideration ſells his pretenfions at an under rate: 
and it ſeemeth not to be material whether the title fo fold 
be a good or bad one, or whether the ſeller were in poſ- 
ſeflion or not, unleſs his poſſeſhon were lawful and uncon- 
teſted ; for all practices of this kind are by all means to 
be diſcountenanced, as manifeſtly tending to oppreflion, by 
giving opportunities to great men to purchaſe the diſputed 
titles of others, to the great grievance of the adverſe parties, 
who may often be unable or diſcouraged to defend their 
titles againſt ſuch powerful perſons, which perhaps they 
might ſafely enough maintain agaialt their proper adver» 
fac. i Haw, 261. * 


IT. By Rlatutes 


1. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the 
king's bouſe ſhall buy any title whilft the thing is in diſpute 3 on 
pain of both the buyer and ſcller being puniſhed at the kings 
pleaſure. 

2. And by 22 H. 8. c. 9. None Hall buy any pretenced 
right in any land, unleſs the ſeller hath been in p:ſſeſfton of the 
fame, or of the reverſim or remainder thereof, or taken the 
rents and profits thereof, for one year next before; on pain that 
the ſeller ha forfeit the land, and the buyer the value, half 
* e end half to him that ſhall ſus within one year, 


* 


Pretenced 
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Importation 
prohibited, 


Duty on cards 
and dice. 


What ſhall be 
decmed dice . 


Buving of titles. 


Pretenced title] But he who is in lawful poſſeſſton may 
purchaſe the pretended title of any others. 32 H. 8. 
6. 9. . &- 

84 year before] But no conveyance made by one who 
hath the unconteſted poſſeſſion, and undiſputed abſolute 
propriety of lands, is any way within the meaning of this 
ſtatute, 1 Haw. 265, Ez 

3. And the offence of buying of titles may be laid in any 

county at the pleaſure of the informer. 31 El. c. 5. .. 4. 


For other matters relating to buying of titles, See 
Paintenante. 


— . ———̃ñ— 


. 


Cabbages ; Stealing: The ſame penalty as for 
ſtealing turnips. For which, ſce the Title 


Turmps, a E 
N Callico. See Extiſe. 
Cambricks. See Linen. 
Candles. See Extiſe. 
Capias. See Pꝛoteſs. | 


Cards and Dice, 


the 10 Ann, c. 19. No playing cards or dice 

ſhall be imported. 7 

And for every pack of cards, or pair of dice, made in 
Great Britain, ſhall be paid the ſtamp duties following: 


On cards. Total. On dice. Total. 
4. 4. d. J. 4. 4. d. 


By 9 An. c. 23. 6 — 50 — 
29 G. 2. c. 13. 6 — 5 © — 
16 E. 3. c. 34 6 — 26 — 
29 C. 3. c. 30. 6 20 26 15 0 


The ſame to be under the management of the commiſ- 
ſioners of the ſtamp duties. 

And all pieces of ivory, bone, or other matter, made of 
uſed for any play, with any letters, figures, ſpots, or other 
marks thereupon, to denote any chance, fhall be adjudged 


13 


Cards and dite. 


th be dice, and charged with the duties; and if there ſhall >. 


be more than fix chances on any one piece, it ſhall be 
charged with duty; and if there ſhall be more than the 
number of chances uſually in a pair of dice, ſuch one piece 
ſhall be charged with a further duty proportionate to the 
number of chances exceeding. 10 An. c. 19: /. 168. 


And all makers of cards or dice, before they begin to piace of mates 


353 


make them, ſhall give notice in writing of the houſe or ing to be catred. 


place where they intend to make them to the commil- 
ſioners or their officer next adjacent, on pain of 50 l. 9 An. 
e. 23. F 41. And alſo all the cards, dice, materials, and 
utenſils ſhall be forfeited. 10 Au. ci 19. / 166. 


And every maker of cards ſhall ſend to the com- providing u- 


miſſioners a ſufficient quantity of paper, in order to have terials. 


25 many aces of ſpades impreſſed thereon as ſuch maker 
ſhall defire4 and every pack of cards ſhall have one ſuch 
ace ſo impreſſed: And the commiſſioners ſhall cauſe a 
ſtamp to be prepared, with ſuch device as they ſhall think. 
proper, to denote the ſaid ace of ſpades, as well in every pack 
made for uſe in Great Britain, as in every pack made for 
exportation z ſo as in ſuch device there be ſome diſtinguiſh- 
ing mark, between cards for home, and cards for foreign 
conſumption. 5 G. 3. c. 46. /. 9. 

And the maker ſhall alſo ſend to the commiſſioners or 
their officers, jews or wrappers made for incloſing cards 
for uſe in Great Britain, with bis name and any other 
particular word or thing printed thereon, as the com- 
miſſioners ſhall direct; in order that the ſame may be 
ſtemped and delivered again, from time to time, to ſuch 
maker, as occahon ſha}l require: And the commiſſioners 
ſhall denote one of the ſix · penny duties charged on cards in 
Great Britain, on ſuch jew or wrapper. , 10. 


And the offiiers may enter any hou or place where Seen my 
cards or dice are made, ſold, or expoſed to ſale, or ſuſ- enter nnd ſearch, 


pected to be privately made, or into any publick gaming 
houſe, room, or place, and there ſearch and ſee what 
quantity of cards or dice ſhal| be making, and whether they 
be ſtamped z and if the owner or occupier ſhall refuſe en- 
trance or liberty of ſearch, he ſhall forfeit 10 J. 10 An, 
e. 19. /. 169. 

And it the commiſhoners be informed, or have cauſe to 
ſuſpect, that any perſon makes cards or dice in a place not 
entred, on affidavit thereof by the informer before a juſtice 
of the peace declaring the grounds of his ſuſpicion z the 

cer may in the day time, and in the preſence of a 
conſtable, by warrant of ſuch juſtice break open the door, 

01. I. A 2 or 
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354 Cards and dice, 
or any part of ſuch private place, and enter, and ſeize all 
ſuch cards, dice, tools, or materials, and if not replevied 
in five days, they ſhall be forfeited and fold. 6 6. 
c. 21. f. 59. * * : 

Materials not to And no materials begun to be wrought for eards or 

r till dice, ſhall be removed until they be compleatly made, or 
the duties paid; on pain of double duty. 10 An. c. 19. 
166. | | 
/ And no maker of cards or dice ſhall remove the ſame 
from the place of making, until ſuch mark upon the dice, 
and ſuch ſeal upon the paper and thread inclofing every 
pack of cards fhall be put thereon, as the commiſffioners 


ſhall appoint; on pain of forfeiting the ſame and treble 


value.'.g An. c. 23. , 4t. 
Entry and pay-®=>= The makers of cards and dice ſhall once in every 28 
ment of the days make entry upon oath with the proper officer, of all 
* the cards and dice by them made within the ſaid time; on 
pain of 201. J 42. 
And ſhaſ once in every fix weeks clear off the duties ; 
on pain of double duty. Id. 
Selling or ung And no cards or dice ſhall be expoſed to ſale, or uſed 
unſtamped. in play in any publick gaming houſe, unleſs the paper and 
| thread incloſing the ſame ſhall have been reſpectively ſealed 
and ſtamped, and unleſs one of the cards of each pack ſhall 
be alſo ſtamped on the ſpotted fide 3 on pain that every 
perſon who ſhall expoſe to fale any fuch cards or dice not 
ſtamped, ſhall forfeit for every ſuch pack, and for every one 
of ſuch dice, 51. with full cofts. 10 An. c. 19. / 102. 
Altering flamp!. If any maker ſhall uſe in the making up of any pack of 
cards, any ace of ſpades, jew, or wrapper, that has been 
uſed before; he ſhall forfeit 20l. 5 G. 3. c. 46. /. 13. 

And if any perſon ſhall ſell or buy any ſuch ace of ſpades, 
jew, or wrapper, in order to be made uſe of for the in- 
cloſing any pack or parcel of cards; he fhall forfeit 200. 
And if either the buyer or. ſeller ſhall inform againſt the 
other; his evidence ſhall be admitted, and he ſhall be in- 
demniſied. / 14, 15. 

And if any perſon ſhall take off the ſtamp of any play - 
ing cards, or outſide paper of any parcel or pack of cards, 
with intent to uſe the ſame again ; he ſhall- be guilty of 
felony, and tranſported for any time not exceeding ſeven 
years. 12 G. 3. c. 48. | 
Selling wafte or If any perſon ſhall fell any cards called waſte cards, un- 
ſecond- hand Jeſs before fale he mark the back or plain ſide of every 
* ſuch card, ſo as to render it unfit to be uſed in playing; 


de ſhall forfeit 20 l. 29 C. 2. c. 13. /. 10, 1 
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Cards and dite. 


And if any perſon ſhall ſel} any cards, by way of ſecond 
hand cards, in packs or parcels, after the wrapper or cover 


ſhall have been broke open, unleſs before fale he mark the 
backſide of every card ſo as to render it unſit for play; he 


ſhall forfeit 51, for each pack. 16 E. 3. c. 34. 
If any perſon ſhall counterfeit the ftamps on cards or 


dice; or on any jew, wrapper, or thread incloſing the ſtamps. 


ſame; or knowingly ſell the ſame with a counterfeit 
ſtamp; or fraudulently uſe any of the ſtamps provided by 
the commiſſioners; he ſhall be guilty of felony without 
benefit of elergy. 10 An. c. 19. / 163. 29 G. 2. c. 13. 


fe 5. 5 C. 3. c. 46. / 10. 


In the cafe of exportation, it ſhall be lawful to re- Erportation, 
move cards or dice from the place where they are made, 


without ſtamping or paying duty, provided that within a 


month after they are made, and before they be removed, 


bond of dduble duty be given, that they ſhall be exported 
and not relanded. 10 An. c. 19. /. 170. 5 C. c. 19. 
48. | 
750 cards intended for exportation ſhall before pack- 
ing for exportation be incloſed in paper and thread, in 
packs or parcels, and be marked on the ſpotted fide, in 
ſuch manner as the commiſſioners ſhall direct; and if any 
perſon” ſhall ſell or ex poſe to ſale to be uſed in Great 
Britain, or ſhall uſe or permit to be uſed. in any publick 
gaming houſe, any cards ſo marked as for exportation; 
he ſhall forfeit 201. for every ſuch pack. 29 C. 2. c. 13. 
. 6. 

4 And if any perſon ſhall reland, or procure to be reland- 
ed, any parcel of cards, after having been entered and 
ſhipped for exportation; he ſhall forfeit col. And if 
any perfon concerned {hall inform againſt an acgomplice ; 
be ſhall be admitted to give evidence, and himſelf be in- 
demnified, 5 G. 3. c. 46. /. 16, 17. 
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ALL perſons carrying goods for hire, as maſters Carier, whe. 


and owners of ſhips, ligbtermen, ſtage-coach-men, 
and the like, come under the denomination of common 
carriers; and are chargeable on the general cuſtom 
of the realm, for their faults or miſcarriages. 1 Bac. 
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Rates for eaeÞQ By the 3 V. e. 12. The juſtices in Eaſſer ſeſſiono 
ri ge yearly, ſhall rate prices of all land carriage of goods 
to be brought into any place within their juriſdiction, by 
any common waggoner or carrier; and ſhall certify the 
rates ſo made to the mayors and other chief officers of 
the ſeveral market towns within their juriſdiction, to be 
hung up in ſome publick place to which all perſons may 
reſort: And no ſuch common waggoner or carrier ſhall 
take for carriage above the rates fo ſet, on pain of 5 1, 
by diſtreſs, by warrant of two juſtices where ſuch wag- 
goner or carrier ſhall reſide, to the uſe of the party griev- 
ed. / 24. a 
And by 21 C. 2. c. 28, If any common waggoner or 
carrier ſhall demand and take any greater price for bring- 
ing goods to London, or to any place within the bills of 
mortality, than is allowed and ſettled by the juſtices for 
the place from whence the fame are brought for .the car- 
rying of goods e London to the ſaid place; he ſhall 
forfeit 5 J. to the party grieved, to be recovered as by the 
ſaid act of the 3 UV. or by diſtreſs and ſale of his goods 
by warrant from two juſtices of Middleſex, Surry, London, 
or Wifiminfler. 1. 3. 

And the clerk of the peace in the country ſhall, imme- 
diately after Zafler ſeſhons yearly, certify to the lord 
mayor of London, and to the reſpective clerks of the peace 
for Middleſex, Surry, and Meſiminſter, the rates made 
for the carriage of goods, in their reſpective counties and 
places; which certificate, or an atteſted copy therecf, 
ſigned by the officer to whom the ſame ſhall be ſo tran(- 
mitted, ſhall be ſufficient evidence of the prices ſo ſet. 


* 

4 (Note; This act of the 21 C. 2. c. 28. ſtands te- 
pealed by the 7 G. 3. c. 40. except ſo much thereof 
as relates to the fate or price for carriage of goods; and 
the 7 G. 3. c. 40. (except ſo much as repeals the ſeveral 
acts therein mentioned) was repealed by the 13 C. 3. 

c. 44+ / 86.] | 
- His name, de. And by 13 CG. 3. c. 78. The owner of every waggon, 
to be pat on bis vain, ot. cart, ſhall cauſe to be painted on ſome conſpicu- 
— ous part thereof, his name and place of abode, in late 
legible letters, and continue the ſame thereupon : And the 
owner of every common ſtage, waggon, or cart, employed i 
travelling ſtages from town to town, ſhall beſides, paint 
Common STAGE WacGgon or Carr, (as the caſe may 
be,) on pain of forfciting not exceeding 5 l. nor leſs thin 
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Carriers. 


A carrier ſhall not evade the law, by refuſing to carry Refofng to carry 
s at the prices limited. For if a common cartier, 89% 


who is offered his hire, and who hath convenience, refuſes 
to carry goods, he is liable to an action in the fame 
manner as an innkeeper who refuſes to entertain a gueſt, 
or a ſmith who refuſes to ſhoe a horſe. 1 Bac. Abr. 344. 

So an action will lie againſt a common ferryman, who 
refuſeth to carry paſſengers. /d. 

But if the porter puts up the box of a paſſenger be- 
hind a ſtage coach, and the maſter, as ſoon as he 
knows of it, ſays, he is already full, and refuſes to 
take the charge of it, the maſter ſhall not be liable. 
For this is the ſame with an hoſt who refuſeth his 
gueſt, his houſe being full, and yer the party ſays he 
will ſhift, or the like, if he be robbed, the hoſt is diſ- 
charged. Id. 

So a carrier may refuſe to admit goods inte his ware- 
houſe at an unſeaſonable time, or before he is ready to 
take his journey; but he cannot refuſe to do the duty in- 
cumbent upon him by virtue of his publick employment. 
L. Raym 052. 

No carrier with any horſe or horſes, nor waggon- 
man, carman, or wainman, with their reſpeQive car- 
riages, ſhall, by themſelves or any other, travel on the 
Lord's day, on pain of 20s. on conviction in fix months, 
before one juſtice (or mayor), on view, or confeſſion, oc 
oath of two witneſſes, to be levied by the conſtable or 
churchwardens by diſtreſs ; to the uſe of the poor. except 


that the juſtice may reward the informer with any ſum not 8 
exceeding a third part. 3 C. c. 1. 31S 

It hath been holden, that a carrier imbezilling goods Carrier imbezits 118 
which he has received to carry to a Certain place, is not ling goods. 9 
guilty of felony, becauſe there was not a felonious ta4- 591. 
ing; but is liable only to a civil action. 1 Haw. 89, 18 

O. 2338 
? Bur it hath been reſolved, that if a carrier open a Carrier openlag E J 
pack, and take out part of the goods, with intent to ſteal NK. | 1 b . 


it, he may be guilty of felony ; in which caſe it may be 
ſaid, not only that ſuch poſſe ſſion of a part diſtin trom 
the whole, was gained by wrong, and not delivered by 
the owner; but alſo that it was obtained baſely, fraudu- 
lently, and elandeſtinely, in hopes to prevent its being 
diſcovered at all, or fixed upon any one when diſcovered. 
1 Haw. 90. 

Alſo it ſeems clear, that if a carrier, after he has 


brought the goods to the place appointed, take them away 
42 3 again 
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mit goods into 
his warehouſe, 


Carrier travel- 


ling on Sundoyye - 


* 


* 


. 4 ba 


* 2 9 * 
"27.5 0 1 —_—— 1 « 


— 
— - 
#. 


* — — * — 
4 - 


— 
2 & 
* . . — . 
* 
66 
1 


— 


— 
22 


Carrier ſtealing 
goods after 
brought to the 


places 


_ * 4 a wa N . ; N 92 E . . 1 Y 
7 —— — 7 . 2 * - Sa; 
rer 


Carriers. 


again ſecretly, with intent to ſteal them, he is guilty of 
felony; becauſe the poſſeſſion, which he received from 
the owner, being determined, his ſecond taking is in 
all reſpects the ſame, as if he were a mere ſtranger, 14. 

Alſo it hath been reſolved, if goods be delivered to 
a Carrier, to be carried to a certain place, and he carries 
them to another place, and diſpoſeth of them to bis own 
uſe, that this is felony; becauſe this declareth that his 
intention originally was not to take the goods upon the 
agreement and contract of the party, but only with a 
deſign of ſtealing them. Kelynge, 82. 

Where goods are delivered to a carrier, and he is 
robbed of them, he ſhall be charged, and anſwer for them, 
by reaſon of the hire; and this was at the common law, 
before the hundred was anſwerable over to him; becauſe 
ſuch robbery might be, by conſent and combination, car- 
ried on in ſuch a manner, that- no proof could be had of it, 
1 Salk. 143. 

And although it may be thought a hard caſe, that a poor 
carrier who is robbed on the road, without any manner 
of default in him, ſhould be anſwerable for all the goods 
he takes ; yet the inconvenience would be far more into- 
lerable, if he were not ſo, for it would be in his power 
to combine with robbers, or to pretend a robbery, or ſome 
other accident, without a. poſſibility of remedy to the par- 
ty; and the law will not expoſe him to ſo great a tempt- 
ation, but he muſt be honeſt at his peril. 12 Med. 442. 
- -M. 25 G. 3. Firward v. Fitward. This was a ſpe- 
cial caſe reſerved for the opinion of the court, The de- 
fendant was a common carrier, to whom the plaintiff had 
delivered a. parcel of hops, to be carried by the defendant's 
waggon. The defendant put them into his wa:ehouſe, 
and during the night a ſue broke out in the adjoining houſe, 
which communicated to, and burned the defendant's ware- 
houſe and the plaintiff's goods therein, "Phe queſtion be- 
fore the court was, whether the plaintiff was entitled to 
recover. The caſe was argued by Band for the plaintiff, and 
Burraugh for the deſendant.— By L. Munsfield, . Upon all 
the caſes for one hundred years, and more, it is molt clear 
there are events in which the carrier is an{werable, tho 
not guilty of any neglect. By the nature of the contract, 
he obliges himſelf to uſe all due care and diligence, and is 
anſwerablc for any neglect. But there is ſomething more im- 
poſed upon him by the cuſtoms, that is by the common law. 
A common carrier is in the nature of an inſurer ; all the caſes 
ſhew him to be ſo. This makes him liable to every thing 

except 


_— 


Carriers, 


the act of God, and the king's enemies, that is, 
even for inevitable accidents, with thoſe exceptions. The 

ſtidn then is, what ig the af of G; I confiter it to 
be laid down in oppoſition to the act of man; ſuch as 
lightnings, ſtorms, tempelts, and the like, which could 
not happen by any human intervention. To prevent litiga- 
tion and colluſion, the law preſumes negligence except in 
theſe circumſtances, An atmed force, tho' ever fo great 
and irreſiſtable, does not excule: The reaſon is, for fear 
it may give room for colluſion, which can never happen, 
with reſpect to the act of God. We all, therefore, are of 
opinion, that there ſhould be judgment for the plaintiff, 
Durnf. and Eaft, 1 V. 27. 

E, 32 G. 3. Garfide v. the Proprietors of the Trent and 
Mercy Navigation, The declaration flated, that the de» 
fendants were common carriers for hire from Stour- 

t to Manchefter, and that the plaintiff delivered to the 
defendants four pockets of hops, to be by them taken care 
of and carried from Stourport to Manchefler, and to be for- 
warded from thence to Stockport for the plaintiff.—At the 
trial before Mr. J. Wilſin it appeared, that the goods were 
directed to the plaintiff at Stockport, and were delivered to 
the defendants tv be carried by them from Stout port to 7 * 
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Mancheſler, and arrived ſafe there on the 3oth of September, . 12 4 
and were that evening put into the defendant's warehouſe | 4 
there; where (together with other goods) they were con- 218 
ſumed by an accidental fire that night, and before any H18 
carrier came from Stockport to whom they could be deli- 11: & 


vered, It alſo appeared that, according to the courſe of 'F 
buſineſs when goods were ſent from Stourfort to go be- 

yond Manchefter, it any cartier to the place of their deſtina- | 
tion be at Muncheſler ready to receive them, they are im- "a 
mediately delivered, upon payment of the carriage to "3 
Mancheſler, and if not the defendants keep them in their 33 
warehouſe til} a carrier arrive to whom they may be de- 
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livered on making the above payment, the defendants pf 
charging. nothing for keeping the goods in their ware- I» 
houſe, —— A verdi&t was found for the defendants, with | 


liberty to the plaintiff to move to ſet it aſide and to enter 
up a verdict for him, if this court ſhould be of opinion that 
the defendants were anſwerable under theſe citcumſtances. 
— Bower accordingly moved to ſet afide the veruict; con- 
tending that the deſendants were reſponſible, as it was a 
joint contract by them to carry the goods to Manchefter, 
and to kcep them fate at that place till they could be 


forwarded to Strctport 3 and that it was for their conve- 
Aax4 nience 
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Carriers. 


nience that the goods were depoſited in their warehovſe, 
be Court reluled even a rule to ſhew cauſe. —— L. 
Kenyon, Ch. J. ſaid, If the defendants were conſidered 
merely as warchouſemen, there would be no pretence to 
ſay that they were liable for ſuch an accident as the 
preſent. The caſe of a carrier ſtands by itſelf upon pe- 
euliar grounds 3 he is held reſponſible as an inſurer; and 
the reaſon given in the books (whether well or ill founded 
is immaterial here) is, to prevent fraud, But l do not 
ſee how we can couple the character of the carrier with 
that of the warehouſeman, in which laſt the defendants 
are not liable here, they not having been guilty of laches.— 
Buller, J. The keeping of the goods in the warehouſe is 
not for the convenience of the carrier, but of the owner 
of the goods; for when the voyage to Manchefter is per- 
formed, it is che intereſt of the carrier to get rid of them 
direaly; and it was only becauſe there was no perſon 
ready at Hanc heſler to receive theſe gods that the de- 
fendants were obliged to keep them. —Rule refuſed, 
Dur and Eft, 4 V. 581. 


Otherwiſe loſing And generally, if a man delivers goods to a common 


carrier, to carry to a certain place; if he loſes or da- 
mages them, an action upon the caſe lies againſt” hin» : for 
by the cuſtom of the realm, he ought to carry them ſafely, 
1 Bac. Abr. 343. 

And if he be a common carrier, tho' there be no apree- 
ment, or rate ſettled, or promiſe of payment; yet he ſhall 
recover his hire on a quantum meruit, and therefore ſhall be 
liable for loſs and damages. Id. 

Alſo if a perſon, who is no common carrier, takes upon 
himſelf to carry my goods, tho? I promiſe him no reward, 
yet if my goods are loft or damaged by bis default, I ſhall 
have an action againſt him. Id. 

For the very taking of the goods is a general confidera- 
tion, tho" he be not a common carrier: and the accept- 
ance of the goods makes him liable. Show. 104. 

H. 11 G. 3. Davis and James. On an action againſt 
a common carrier, the gueltion was, in whoſe name the 
2Aion ought to have been brought. The declaration 
charged, that the plaintiff being poſſeſſed of cloth, as of 
his own proper goods, delivered the ſame to the defendant 
to be carried to Lenden and delivered to a certain per- 
fon there. The goods were loſt, and the plaintiff ob- 
tained a verdiQ againſt the carrier. It was moved for 
a new trial, on the objection, that the action ought to 
have been brought in the name of the petſon to 72 

| | | 6 


Carriers. 


the goods were conſigned, and not in the name of the 
confignor : For the conſignor parted with his property 
upon bis delivering the goods to the carrier, and ao 
property remained in him after the delivery. Unto this it 
was anſwered, that the queſtion doth not turn ypon the 
ſtrict property. The carrier has nothing to do with the 
veſting of the property. It does not lie in his mouth 
to ſay, that the conſignor is not the owner, He is the 
owner with reſpect to the carrier, who undertook to him, 
and was to be paid by him.->L. Afansfie/d id there 
was neither law nor conſcience in the objection. The 
veſting of the property may differ according to the cir- 
cumſtances of caſes : But ir does not enter into the preſent 
queſtion, This is an action upon the agreement between 
the plaintiff and the carrier. The plaintiff was to pay 
him. Therefore the action is properly brought by the 
plaintiff, who agreed with him, and was to pay him. 
Burr. Mansf. 2680. 

A delivery to the carrier's ſervant, is a delivery to the 
carrier; and if goods are delivered to à carrier's porter, 
and loſt, an action will lie againſt the cartier. Read. 
Car, 

At Bury aſſizes, 1732, in the caſe of Harvey againſt 
Hliard and his wife; the plaintiff brought his action againft 
Hliurd and his wite, for a box with 80 l. in it, which 
was delivered to her as book-keeper for her brother, who 
was a carrier, in order to be ſent by the waggon to Lon- 
don; which 801. was afterwards loſt: It was adjudged, 
that the action would not lie againſt her, but it ought to 
have been brought againſt the brother himſelf. And the 
plaintiff was nonſuited. 2 Barnard. 234. 

If a box is delivered generally to a carrier, and he ac- 
cepts it, he is anſwerable, though the party did not tel! 
him there is money in it. But if the carrier afks, and 
the other ſays no, or if he accepts it conditionally, pro- 
vided there is no money in it, in either of theſe caſes the 
carrier is not liable. Str. 145. | 

If a man delivers a box to a carrier to carry, and he 
aſks what is in it, and the man tells him, a book and to- 
bacco (as the caſe was), and in truth there is 100 l. be- 
ſides ; yet if the carrier is robbed, he ſhall anſwer for the 
money ; for the other was not bound to tell him all the 
particulars in the box, and it was the buſineſs of the 
carrier to have made @ ſpecial acceptance, 1 Bac. Abr. 


5 | 5 


Gnods delivered 
to the carrigr's 
ſervant. 


How far it is 
neceſſs'y that 
the car / er 
ſhould know 
what the goods 


are, 
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Carriers. 


But if a perſon, being a common carrier, receives by 
his. book - keepet from another man's ſervant, two bags of 
money ſealed up, containing as was told him 2001. and 
the book-keeper gives a receipt for his maſter to this ef. 
fea, Received of ſuch a one two bags of money ſealed 
up, ſaid to contain 200 l. which I promiſe to deliver on 
ſuch a day at ſuch a place unto ſuch a perſon, he to pay 
JO 8. per cent, for carriage and riſque; though the bags. 
contain 4c l. and the carrier is robbed, he (hall be anſwer- 
able only for 2001. for this is a particular undertaking ; 
and as it is by reaſon of the reward that the carrier is 
liable, when the . plaintiff endeavours to defraud him of 
it, it is but reaſonable he ſhould be barred of the te- 
medy, which is only founded en the reward, 1 Bac. Abr. 

— 

" man took a place in a ſtage coach, and in the jour- 

ney the defendant by negligence loſt the plaintiff's 
trunk ; upon not guilty pleaded, the evidence was, that 
the plaintiff gave the trunk to the man that drove the 
coach, who ptomiſed to take care of it, but loſt it; Holt 
Ch. J. held, that the maſter was not chargeable, and 
that a ſtage coachman is not within the cuſtom as 
a carrier is, unleſs the maiter makes a diftin& price ſor 
the carriage of the goods as well as of the perſons, 2 Salk, 
282.. 

But by the cuſtom and uſage of ſtage coaches, every 
paſſenger uſes to pay for the carriage of goods above 
fuch a weight; and in ſuch caſe the coachman ſhall be 
charged for the loſs of goods beyond ſuch weight, 
Comyn. 25. 

In the caſe of Gibbon and Paynton, E. 9 G. 3. An 
action was brought againſt the Birmingham ſtage coach» 
man, for 100 l. in money, ſent from Birmingham to Lon- 
don by his cosch, and loſt, It was hid in hay, in an old 
Dail-bag. The bag and the hay arrived ſafe; but the 
money was gone. The coachman had inſerted an ad- 
vertiſement in a Birmingham news-paper, with a nota bene, 
that the coachman would not be anſwerable for money or 
jewels or other valuable goods, unleſs he had notice 
that it was money or jewels or valuable goods that was 


delivered to him to be carried, He had alſo diftributed 


hand bills of the ſame import. It was notorious in that 
country, that the price of catgy ing money from Birming- 


bam to London was three-pence in the pound. The 


Plaintiff was a dealer at Birmingham ; and had frequenty 
ent 


Carriers. 


ſent goes from thence, It was proved that he had 


been ety for a year and a half, to read the news-pa- 
per in which this advertiſement was publiſhed ; though 
it could not be proved that he had ever actually read or 
ſeen the individual paper wherein it was inſerted, A 
letter of the plaintiff's was alſo produced, from whence 
it appeared that he knew the courſe of this trade, and 
that money was not cartied from that place to London at 
the commoa and ordinary price of the carriage of other 
goods, And the jury found a verdict for the defendant. 
On bebalf of the plaintiff, it was moved for a new 
trial; and a rule was obtained to ſhew cauſe, On ſhews 
ing cauſe the court were of opinion that the verdict 
was rights By the general cuſtom” of the realm, a com- 
mon carrier inſures the goods at all events, And it is 
right and reaſonable that he ſhould do ſo. But he may 
make a ſpecial contract; or he may refuſe to contract, 
in extraordinary caſes, but upon extraordinary terms. 
And certainly, the party undertaking ought to be ap- 
prized what it is that he undertakes: and then he will, 
or at lealt may, take proper care. But he ought not to 
be anſwerable where he is deceived, Here he was de- 
ceived: The money was hid in an old nail-bag; and it was 
concealed from him, that it was money, The true prin- 
ciple of a carrier's being anſwerable, is the reward. 
And a higher price ought in conſcience to be paid him 
for the inſurance of money and other valuable things, 
than for ini\uring common goods of ſmall value,-And 
the rule was diſcharged, Burr. Mansf. 2298. 

Allo in the caſe of Hutton v. Bolton, E. 22 G. 3. This 
was an action of aſſumpſit againſt the defendant, the 


owner of a ſtage coach, for loſing a trunk belonging to the 


plaintiff, Though the loſs in point of value was full 
501, the defendant moved for leave to pay 20 l. into 
court, upon an affidavit, ſtating that he had long fince 
publiſhed an advertiſement, that be would not be anſwer- 
able for any parcels committed to his care above the value 
of 201. unleſs he was paid according to the riſque ; and 
that tho' the things loſt in the preſent caſe exceeded that 
value, yet he was not informed of it, nor paid any thing 
extraordinary for the carriage. — Erſtine (inter alia) for the 
plaintiff contended, that unleſs the demand is for a ſpecific 
ſum, the defendant cannot pay a ſpecific ſum into court. 
And that notice to the public was not ſufficient, but muſt 
be given to-the party, which is mere matter of evidence 
to the jury.—L. Mansfield. The governing principle in 

Caſes 


- . 


FT 


— 2 — + 


| » 25 ”. 
* „ rs 2, FT, — ” 


8 — —— — * 
— — 1 — 


8 


ould 


— — 
— Sa * 


— 
So . » 


—— —_— 
— 1 


"= P48. 


. — — 
7 — — 539 
»f . 


— 
— — 
* 4 * 


8 
. 


PR. ww 


x - 2 ' i. - — - 
— K bk * n l * 1 — 4 1 "© 4 * 
e I CITI TID n . be * D - "6 : 
77 . ag SS wocou alfylf af.c TEL 3 
0 , + % - , WT if * hs . J - 


364 Carriers. 

caſes like the preſent is, that where the plaintiff.,makes 
that kind of demand, which is ſubſtantially for &*Wecific 
ſum of money, the defendant may move to pay money 
into court. In torts indeed it is otherwiſe, there it is a 
mere queſtion of damages; a chance, and as in ſuch caſes 
the defendant was originally in the wrong, he muſt take 
the event of that chance. In the preſent caſe the de- 
fendant truly ſays, ** I am by expreſs ſtipulation liable 
* only for 20 l. and am ready to pay it to you.” What 
is the queſtion on the merits? Is it true? If ſo, he is 
right; if not, he pays the coſts. As to notice of the 
advertiſement, it is open to be tried, Rule abſolute, Co, 

by H. Black. [N.] 299. 
And morepver in the caſe of Ciay v. Willan and others, 
AV. 30 G. 3. The defendants were proprietors of a ſtage 
coach, by which the plaintiffs ſent a quantity of light 
guineas from //akeficld to London. 28. were paid for the 
carriage, and 2d. for booking. The following were the 
printed terms on which the defendants performed their 
buſineſs, ** Millan and Co. humbly beg leave to inform 
* their friends and the public, that caſh, plate, jewels, 
« writings, or any ſuch kind of valuable articles, will not 
tc be accounted for, if loſt, of more than 5 l. value, unleſs 
„ entered as ſuch, and 1 d. infurance paid for each pound 
„value when delivered to the book-keeper or other per- 
% fon in truſt, to be conveyed by any carriages that inns 
<&« at the above inn,” — The action was in the uſual form 
againlt common carriers, and plea, the general iſſue. No 
money was paid into court. At the trial the plaintiff 
was nonſuited, it being proved that the perſon by whom 
he ſent the parcel to the inn, knew of the above terms, 
but had not diſcovered the contents of the parcel to the 
book-keeper, nor paid for them as valuables, A rule hav» 
ing been granted to ſhew cauſe, why the nonſuit ſhould 
not be ſet aſide and a verdi entered for the plaintiff, on 
the ground that he was entitled to recover as far as 51. by 
the printed conditions... The court, after taking time to 
conſider, declared, that the ſenſe of the printed conditions 
ſeemed to be, that the defendants were not liable to any 
extent, yoleſs the parcel had been entered and paid for as 

' valuable. Rule diſcharged. Caf. by H. Black. 298. 
Carrier may ine Where goods are ſtolen from the carrier, he may prefer 
Sr an indidtment againſt the felon, as for his own. goods; 
own property, for tho” he has not the abſolute property, yet he has ſuch 
a polleſſory property, that he may maintain an action of 
treſpaſs againſt apy one who takes them from bim, and 


Carriers. 


ſo may indict a thief for taking them; and the indictment 
were good alſo, if it had been brought by the real owner. 


Kehynge, 39. 

And there is a _ caſe, wherein it is ſaid, that Perſon Gedling 
2 man may commit larceny by ſtealing his own be TD Ee. 
livered to < carrier, 1 to — him yo 6 
them ; for the carrier had a ſpecial kind of property in the 
goods, in reſpect whereof, if a ſtranger had ſtolen them, he 
might have been indicted generally as having ſtolen the 
ſaid carrier's goods, and the injury is altogether as great, 
and the fraud as baſe, where they are taken away by the 
very owner. 1 Haw. 94. 

+. 1 An, Skinner and Upſhaw. The plaintiff brought Carrier may re- 
an action of trover againſt the defendant who was a com- vin goods for 
mon carrier, for goods delivered to him to carry. On not Ma 
guilty pleaded, the defendant gave in evidence, that he of- 
fered to deliver the goods to the plaintiff, if he would pay 
him his hire; but that the plaintiff refuſed, and therefore 
he retained them. And it was ruled by Holt Ch. J. at 
Guildhall (before whom the cauſe was tried) that a carrier 
may retain the goods for his hire. And on direction, the 
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defendant had a verdict given for him. L. Raym. 752. þ 
And even if the goods be ſtolen goods, yet the right | 
owner ſhall not have them without paying for the carriage. 2:8 
For the carrier being obliged to receive and carry the goods, Wer. 
the law will not deprive him of the remedy for the reward 1 


due for the carriage. bid. 166. 
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Carrots, 


The penalty for ſtealing carrots is the ſame as 
that for ſtealing 1ur::ips, potatoes, cabbages, parſ- 
nips, and peaſe: which are treated of together under 


the title Turnips. 


Carts. See Highways. 
Carts liable to duties. See Coaches, 
Caſual death. See Deodand. 
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Cattle of the 
iſle of Man. 


Scotch cattle. 


Iriſh cattle, 


None ſhall buy 
and ſel] in the 
fame market. 


Killing or 
wounding in 


the night. 


Cattle. 


J. Concerning ihe bringing of cattle into England. 
TT. Buying and ſelling of cattle. 
LI. Stealing, killing, or maiming of cattle. 
IT. Probibiting the importation of hides, ſtins, or 
other parts of caitle, to prevent infefion. 


I. Concerning the bringing of cattle into England. 


Y the 5 G. 3. c. 43- Beſtials may be freely im- 
| ported from the iſle of Man. 

By the fixth article of the union, no Scotch cattle 
carried into England, ſhall be liable to any other duties, 
3 to which cattle of England are liable. 5 An. 
c. 8. 

By the 5 G. 3. c. 10. which was of temporary conti- 
nuance, but by the 16 G. 3. c. 8. made perpetual, all forts 
of cattle may be imported from Ireland duty free. 


II. Buying and ſelling of caltle, 


No perſon ſhall buy any ox, ſteer, ront, cow, heifer, ot 
calf, and fell the ſame again alive in the ſame market or 
fair; on pain of forfeiting double value, half to the king, 
and half to him who ſhall ſue. 3 4 Ed. b. 2. 19. JE. 
c. 4. / 7, 8. And the ſaid act of 3 C 4E. 6. c. 19. is not 
repealed by the 12 G. 3. c. 71. which repeals the general 
foreſtalling, ingroſſing, and regrating act of 5 & 6 Ed. 6. 
c. 14. and other ſubſequent acts inforcing the ſame; but 
hath no reference to any preceding act. 


Il. Stealing, Killing, or maiming of cattle. 


By the 22 & 23 C. 2. c. 7. If any perſon ſhall in 
the night time malicioufly, unlawfully, and willingly kill 
or dgſtro any horſes, ſheep, or other cattle, he -ſhall be 
guilty of ſelony; but withqut corruption of hlood, or loſs 
of dower : But to avoid judgment of death, or execu- 
tion thereupon, he may chuſe to be tranſported to ſome 
of the plantations to be mentioned in the judgment, fot 
ſeven years. 


And 


And if any perſon ſhall in the night time maliciouſly, 
unlawfully, and willingly. maim, wound, or otherwiſe hurt 
any horſes, ſheep or other cattle, whereby the ſame ſhall 
not be killed or utterly deftroyed ; he ſhall, forfeit treble 
damages, by action of treſpaſs, or upon the caſe : 
And three juſtices (1 ) may inquire by a jury and 
witneſſes ; and may ifſue warrants for ſummoning jurors, 
and for apprehending perſons ſuſpected, and take their exa- 
minations; and cauſe witneſſes to come before them to 
give information an oath, ſo as no perſon to be examined 
ſhall be proceeded ag inſt, for any offence concerning 
which he is examined as a witneſs, and ſhall make a true 
diſcovery : and if ſuch witneſs, being ſummoned, refuſe 
to appear, they may commit him till he ſubmit to be exa- 
mined on oath. - | 
And by the 14 C. 2. c. 6. and 15 C. 2. c. 34. If Sealing or kit 
any perſon ſhall feloniouſly drive away, or in any other ling — 
manner feloniouſly ſteal any ox, bull, cow, calf, ſteer, ol. rewards 
bullock, heifer, ſheep, or lamb; or ſhall wilfully kill any 
ox, bull, cow, calf, ſteer, bullock, heifer, ſheep, or lamb, 
with a felonious intent to ſteal the whole carcaſs, or any 
part thereof; or ſhall aſſiſt or aid in committing any ſuch. 
offence, he ſhall be guilty of felony without benefit of 
clergy. 
And every perſon who ſhall apprehend and proſecute to 
convict ion any off-nder, ſhall have 10 k-reward. In order 
to which he ſhall have a certificate ſigned by the judge, be- 
fore the end of the aſſizes, certifying the conviction, and 
where the offence was committed, and that ſuch offender 
was apprehended and proſecuted by the perſon claiming the 3 
reward; and if there are ſeveral claimants, the judge ſhall 3 
in the ſaid certificate direct what ſhare ſhall be paid to each 
claimant, Which certificate being tendred to the ſheriff, 398 
he ſhall within a month pay the ſame without deduQion 
on pain of forfeiting double, with treble colts. The ſame. bY 
to be allowed in his accounts, or to be paid to him out of 1 
the treaſury. | $ 
And by the 9 G. c. 22. commonly called the Black Killing or | 
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Ad, which is inſerted at large under the title of that name, . 3 39% ; 
If any perſon ſhall unlawfully and malicioully kill, maim, 5 195 $i 

or wound any cattle, he ſhall be guilty of felony without 5 . vs 
benefit of clergy ; but without corruption of blood. 11 
Ai cattle.) At Abingdon aſſizes 1770 before Blackflone * 
Jeln Paty was convicted for maliciouſly ſhooting at and ENF! 
killing one mare of a mixed red and white colour, and one pore 
braun fans colt. It was moved in arreſt of judgment, that Ta $ 
the. 44 


Cattle. 

the -indiAtment ought to have averred, that the mare and 
colt were cattle within the meaning of the (above) act, for 
that the word cattle did not necaſlarily include horſes, mares, 
and colts. —But the judges were unanimouſly of opinion, 
that this ſtatute was an extenſion of 22 & 23 C. 2. c. 5, 
and that horſes, mares, and colts were included in the 
word cattle. Leach's Crown Law, 66. 

And the hundred ſhall be anſwerable for the damages, 
not exceeding 2001. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded, fo as 
to loſe an eye or the uſe of any limb, in endeavouring to 
apprehend or ſecure him; on proof thereof at the ſeſſions, 
and on certificate thereof from thence, the ſheriff ſhall 
within thirty days pay to the perſon intitled the ſum of 5ot. 
to be repaid to him out of the treaſury, 


V. Probibiting the importation of hides, ſkins, or 
other parts of cattle, to prevent infection. 


Tt ſhall be lawful for the king, bis heirs or ſucceſſors, as 
often as he or they ſhall find it neceſſary, by proclamation 
with the advice of his privy council, or by his order in 
council, to be publiſhed in the London Gazette, to prohibit 
generally, or from any particular country or countries, the 
importation of any hides of ſkins, horns or haofs, of any 
other part of any cattle or beaſt, into Great Britain ot 
Ireland, for ſuch time, and under ſuch rules, orders, and 
regulations, as he or they by the advice aforeſaid ſhall 
judge moſt expedient and effeQual to prevent any conta- 
gious diſtemper from being brought into theſe kingdoms. 


9 G. 3. c. 39. 
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Certioꝛari. 


Certierari is an original writ, iſſuing out of the court 
of chancery or the king's bench, directed in tne king's 

n: me to the judges or officers of inferior courts, com- 
manding them to cer/ify or to return the records of a cauſe 
depending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch juſtices 
| a3 


5 


Certtozart, 369 


233 he ſhall affign to determine the cauſe. . r. Bac. Ar. 
Certior. A. 

Alſo, the juſtices of the peace may deliver or fend into What things 
the king's bench, indictments found before them, or re- 2 Anon 
nizances of the peace taken before them, or force re - of ceyiorari, 

corded by them, without any certiorari, Dalt. c. 195. 


Concerning which writ of certiorari, it is here ſhewn, 


1. In what caſes it is grantable. 
IT. How to be granted and allowed, 
ILI. The effet of it. 
IV.” The return of it. 


J. In whit caſes it is grantable. 


A certiorari lies in all judicial proceedings, in which In caſes where 
a writ of error does not lie; and it is a conſequence of all —.— oa 
inferior juriſditions erected by act of parliament to have 
their 2 returnable in the king's bench. L. Raym. 

469, 580. 

And therefore a certiorari lies to juſtices of the peace, Where not ſpe- 
even in ſuch caſes which they are empowered by ſtatute — 
finally to hear and determine; and the ſuperintendency of 
the court of king's bench is not taken away without ex- 
preſs words. 2 Haw, 286. | 

But it ſeems agreed, thar a certiorari ſhall never be After convige 
granted to remove an indictment after a conviction, unleſs 
for ſome ſpecial cauſe; as where the judge below is doubt= 
ful what judgment to give. 2 Haw. 288. 

And, E. 18 G. 2. K. and Nichzlls, An indictment was 
removed into the court of king's bench by certiarari, af- 
ter conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari being 
brought before judgment; and this court not being ap- 
prized of the circumſtances of the offence, could not tell 
what judgment to give: And in Carth. 6. it is ſaid, they 
cannot give judgment. A rule therefore was made to 
ſhew cauſe why the certiorari ſhould not be quaſhed, fo 
a3 to remit it back to the ſeſſions; which was afterwards 
made abſolute, Str. 1227. 

And in the cafe of the King againſt Gwynne and others, 

+32 C. 2, The court (on a defended motion) granted 
2 procedendo, at the inſtance of the defendants, upon an 
indidment for an aſſault at the quarter ſeſſions at Brecon, 
removed into the king's bench by certierari ; becauſe the 
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After iſſue 
joined. 


» 


Where the court 
is bound of right 


to grant it. 


Tertidꝛari. 


certiorari had not iffued till after the defendants had con- 
feſſed the aſſault. below; though the conviction was not 


after a trial, and though ſeveral of the juſtices were ſworn 
to be near relations of Mr. Gwynne one of the defendants, 
namely, his father, two brothers, and an uncle, Burr. 


Man. 749. 


Allo, it ſeems a good objection againſt the granting 
a certiorari, that iſſue is joined in the court below, and 
a venire awarded for the trial of it. 2 Haw. 288. 

It hath been adjudged, that wherever a c ttorart is by 
law grantable for an indictment, the court is bound of 
right to award it at the inſtance of the proſecutor, becauſe 
every. indictment is the ſuit of the King, and he has a pre- 
rogative of ſuing in what court he pleaſes, But it ſe:my 
to be agreed that it is left to the diſcretion of the court, 
either to grant or deny it at the prayer of the defendant, 
2 Haw. 287. Burr. Mansf. 2456. © 

AH. 28 G. 3. K. v. Eaton. Baldwin moved by a vertis- 
rari to remove a conviction by a juſtice on 16 G. 3. c. 30. 


to prevent the ſtealing of deer, Z#r/tine objected, firſt, that 


tion, or ha 
move à conviction courſe, this great inconvenien® 


tice would be removed by certiorari into this court mein 


in anſwer ſaid; that the practice of the court had alwi 


bas always been, that the King bas a right to remove pn 


no certiorari lay; for by the 23d ſection it is enacted, that 
no conviction or judgment ſhould be removed by certiarari 
— But the court were of opinion, that the reſult of the ſeve- 
ral provifions in the act was, that the defendant had an op- 
tion, either to remove the proceedings from before the 
juſtice convicting by certiorari, or to appeal to the (tl 
fions ; that if he had adopted the latter mode, the cert 
rari would have been barred, but not in the former caſe.” 
Erſtine then objeAed that the defendant ought to lay 1 
ground by affidavit before the court granted a certtorer 
as that the juſtice convicting had exceeded his juriſcic 

F not examined the defendant's witneſſes, c 
the like; for if every defendant were at liberty to te 


would reſult from it, that every conviction before a ji. 


to deſay the ſentence, and the. magiſtrate, who had ouſf 
done his duty, would be put to great vexation and & 
Where; and he cited K. v. Abbot, Dougl. 534.— Baldus 


deen to grant a cer tierari of courſe, upon the applicaia 
of either party.—— Baller J. The language of the col 


ceedings by cerſiorari of courſez but that where a defes 
ant makes an application of this fort he muſt always 
a ground for it before the court. Lord Mansfield 1 


dow this diſtinction again and agnin, that on the part of 


the cron it is à matter of. courſe for the court to grant it, 


but not ſo on the part of the defendant, Now if it be not a 
matter of courſe to grant ſuch an application as this, it can 
only be obtained by laying a ground by affidavit; à flight 


ground indeed may be ſufficient, but there muſt be ſome, 
or elſe what is the conſequence? we ſhould have to.decide 


upon every conviction in the kingdom, which would be re- 


moved into this court, The two other judges concurred. 
Durnf. and Ea, 2 V. 89. 

And it ſeems that the court will not ordinarily, at the 
prayer of the defendant, grant a certiorari for the removal 
of an inditment of perjury, or forgery, or other heinous 
miſdemeanor z for ſuch crimes deſerve all - poſſible diſ- 
countenance, and the certiorari might delay, if not wholly 
diſcourage the proſecution. 2 Hew. 287. 

But in extraordinary circumſtances the court will ſome- 
times diſpenſe with this rule. As in the. caſe of X. and 
Faule, M. 13 G. The court granted a certiorari to re- 
move an indiement for felony found at the quarter · ſeſſions, 
upon affidavits that the defendant could not have a fait 
trial there, L. Raym. 1452. | | 

And in the caſe of K. v. Edward Pryſe Lloyd eſquire, 
T. 23 G. 3. Buller, J. ſaid, It is ſettled in the caſe of 
K. v. Lodierd, M. 25 G. 3. Sayer 6. that a certiorari 
does not lie to remove any other than judicial acts. Cala. 


0 30 5 


I. How to be granted and allowed. 


On 'nuidtment or preſentment ; By the 5 W. c. 11. and 
8&g N. c. 33. it is enacted, that in term time, no whrit 
of certiorari, at the proſecution of any party mditled, Mall be 
granted out of the ttng's bench, te remove any indiftment or 
preſentment of treſpaſs or miſdemeanor, before trial had, from 
before the juſtices in ſeſſions 3 unleſs ſuch certiotati ſhall Le 
awarded upon' mation of counſel, und by rule court made for 
the grantin thereof. n Wb 

But in the vatation, writs off certiorari may be ned by 
any juftice of the king's bench; hee name ſbali be inder ſed on 
the writ, and'alſe the name of the perſon at whoſe | inſtance it 
Is granted. "1 * e 

And all the parties indictad, proſteuting ſuch certiorari all, 
before the allowance thereof, find two fulficient 'manucopiors, 
who ſhall enter into @ recognizance before a juſtice of the king's 
brnch (who ſhall indorſe the ſame on the writ), er b:fore a 
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- Juſtice of the peace of the chunty or place, in the ſum of 261, 
- with condition, at the returm of The writ, ta appear and. plead 


tar, if be be the party grieved or injured, or be @ juſtice, cm- 
' flable, or other civil officer, tube proſecutes on account of any 
' thing that concerned him as officer, to be taxed according to the 


| within ten days after demand, and refuſal of payment, on cath, 


 captars to be bound as aforeſaid, the juſtices ay proceed to the 


; certiorari delivered. 


of an indictment, remain as they were at common 1a. 


Certiozart, 


to the ſaid" indifiment or preſentment, in the ſaid court of king's 
bench, and at his own coſts and charges te cauſe and procure the 
iſſue that ſhall be joined thereupon, or any plea relating therg- 
wnto, to be tried at the neut aſſizes for the county wherein 
the indictiment or preſentment was found, after ſuch certiorari 
Hall be returned, or the next term if in London, Weſtminſter, 
or Middleſex, unleſs the court ſhall appoint another time, and 
if fo, then at ſuch other time; and to give due notice of ſuch 
trial, to the proſecutor or his clerk in court; and alſs that the 
party proſecuting the writ of certiorari, pull appear from day 
fo day, in the — court of king's bench, and not depart until 
be ſhall be diſcharged by the court, 

And the ſaid recognizance fball be certified into tha ling“ 
bench, with the certiorari and indittment, ta be there filed, and 
the name of the proſecutor (if he ſhall be the party grievd), 
or ſome publick officer, ſpall be indorſed on the indifiment, 

And if the defendant proſecuting the writ e certiorari, be 
convicted of the offence for which be was indifted, then the 
court of king's bench ſhall give reaſonable cofts te the proſecu- 


wir fe of the ſaid court, who ſhall, for the recovery theresf, 


baue an attachment awarded; and the recognizance' not 18 be 
iſcharged till the coſis are paid. | 

But if the perſon procuring the certiorari, bring the deſend- 
unt, ſhall not, before allowante thereof, procure fuch manu- 
arial of the indict ment in ſeſſums, notwith/landing the wri if 

At the profecution of any „ indicted] This extends only 
to certiarari s procured by perfons indicted; from whence it 
follows, that thoſe which are procured by the proſecutor 


2 Haw. 292. x 

abe tried at the next affixes}, But the recognizance ſhall 
not de forfeited, unleſs the proſecutor gives rules according 
to the courſe of the court. 2, Ha. 293. 


Reaſonable ce] The maſter of the crown office, in 
taxing the coſts, ought only to conſider thoſe which ate 
ſubſequent to the certiorars. - 2 Haw. 292 

Ta the preſecutor, if be be the party grieued or injurtd, 
be @ juſlice, -conflable, or other civil oh 


cer] M. 20 G. hor 


Certioꝛari. 


and Jngleton. The defeadant was indicted for attempt- 
ing to ſet fire to the houſe: af one Eaſon in York, and 
the indictment alſo charged that the defendant ſolicited 
Maſon, one of the proſecutors, to belp to ſet fire to the 
houſe, Maſen and one Glenton. informed the mayor 
of York of this, who. bound Maſon and Glenton over to 
proſecute the defendant., The ſaid defendant removed 
the indictment by certiarari into the court of king's bench, 
and was thereupon convided and fined, On payment of 
the fine, it was moved that the recognizance ſhould be 
diſcharged. Unto. which it was objected, that the defend- 
ant was obliged, before the diſcharge thereof, to pay the 
coſts, of the proſecutors. - But by the court, this caſe is not 
within the act, for the act extends * to officers and 
perſons really injured, which neither Glenten nor Maſon 
are, for there was no damage dane to the. houſe, but only 
intended to be done, not are wi i 19275 officers. And 
the recognizance was diſcharged. 1 Vilſin 139. 
| Io» ho caſe, M. 30 _>_ X. and Smith. It was 
moved, that before the recognizance ſhould be diſcbarged, 
the proſecutor ſhould. have his coſts. . The objection was 
that no name of any perſon, . as being either the party 
grieved or injured, of a publick civil officer, was, indorfed 
upon. the indiQment, It was anſwered, That this is not 
neceſſary. in order to giving coſts 3 that to this purpoſe it 
is (ufficient, if the proſecutor actually be a civil officer, 
and of. that in the preſent caſe there was an affidavit : 
and the act does not to ſay, that the proſecutor ſhall not 
bave his coſts, unleſs his name be indorſed. By the 
court; it is enough, if it he; proved that the * 
was ſuch officer, and here it is proved by affidavit.. And 
it was ruled, that the, proſecutor ſhould. have his coſts, 
before the recognigance, ſhould be diſcharged. Burr. 
o 

T. 27 8, 3% K, v. Sharpleſi. Palmer emed cauſe 
againſt a fule which had been obtained by, Garraw to 
diſcharge the defendant out of cuſtody as to. an attachment 
for non-payment of coſts, the term of impriſonment fer bis 
offence being expired, The circumſtances were, that the 
proſecutor, Mr. Pembrete, being a juſtice of the peace, * 
indidted the deſendant who >, * keeper of the gaol at St 
Aldan's, for ſuffering a priſoner to eſcape, who had been 
commited by him for felon ; upon which indictment the 
defendant had been convicted. He contended, that the 
proſecutor- was entitled to his cofts under the 5 & 6 N. 


& A. & 11. * 3. as being a publich officer ecuting 
h 3 oh ich officer proſ — 
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tice would be entitled to coſts; or if a juſtice were to in- 


all the caſes in a AS. note book, it appears, that the pro- 


Certiozart. 
for the bene fit of the publick, and cited X. v. Sith (a). 
Garrou in the ſupport of the rule faid, that Mr. Pembrale had 
not nr 7 ex officio, and therefore did nat come within 
the rufe: That as a magiltratg he had done his duty when 
he had committed the felon, and there bis juriſdiction had 
ceaſed: As for the offence of letting him efcape, it was. 
no more the duty of the proſecutor than of any other 
individual to indi the defendant for it, and cited X. v. 
Ingliton (b). Afphurft, J. In looking into this act of par- 
liament it appears to me that the defendant ought not to 
be charged with the coſts, This is not one of thoſe in- 
ſtances mentioned in the 3d ſection of the act, which only 
extends to thoſe officers who proſecute ot preſent ex officio, 
or where the proſecution is carried on by the party 2g 
grieved, If a juſtice were to preſent a road, and the ſame 
were afterwards turned into an indiflment, there the juſ- 


dict a conſtable or other inferior officer for difobeying his 
order, in ſuch caſe alſo he would be entitled to his cofts ; 
But this is not a proſecution carried on by him'as a magiſ- 
trate, for any other perſon might have indicted the de- 
fendant ; the offence in this caſe was ſuch as concerned the 
general juſtice of the realm.—Buller,'J. From a review of 


ſecutor is not entitled to his coſts; this book does not in- 
derd include a caſe from Baſingſfale, which came before 
this court a ſew years ago, but there I underſtand the pro- 
ſecution was carried on * clerk of the peace, whoſe 
duty it was to draw up all preſentments of conſtables in 
form of indid ments; and it was there determined that 
the proſecutor: was entitled to coſts; but here I cannot 
ſay it way the duty of the proſecutor as a juſtice of the 
peace to proſecute this defendant; the caſe originally came 
before him in the character of a magiſtrate on the com- 
plaint of ſome other perſon, and if the juſtice, choſe to take 
the proſecution out of private hands, and to conduct it him- 
felf, he cannot be faid-to proſecute as a magiſtrate, but like 
any ather individual. The court has always conftrued 
this act of parlament as ſtrictly as poſſible; there was ane 
caſe indeed on this ſtatute 12 v. Goter, M. 16 G. 3) 
the law of which I doubt, where it was held, that a perſon 
who was injured and was really the proſecutrix was not 
entitled cofts, becauſe her name did not appear on the 


1 — AA 
— r * 


(a) See laſt caſe. (3) See the caſe preceding: os 


Certioꝛari. 3755 


back of the indictment, altho* it was well known ſne 

was the real proſacutrix, but I believe that caſe has been 

ſince over-ruled, In another caſe afterwards the queſtion 

was, whether the proſecutor was entitled to the colts of a 

trial at bar, and it was determined that he was not, be- 

cauſe the ſtatute only extended to ſmall offences, Theſe 

caſes ſhew that the court has always put a ſtrict con- 
ſtruction on this act.— Rule abſolute, Durnf and Ea, 

2 V. 47. . 

A wa to the trial] Nevertheleſs they muſt make 4 

return to the cerriorari, otherwiſe they will be in contempt 

to the court; for all writs muſt be obeyed, unleſs, good 

cauſe be ſhewn to the contrary z and the proper way of, 
ſhewing it is, to return it. 2 Haw, 292. t 

On a convidtien or order + By the 13 G. 2. c. 18. it it $row to be 

enacted, that ns certiorari hall be granted, to remove any con- granted on an 
vidtion, judgment, order, or other proceedings, before any net or con- 
juſlice of the peace, or the general or quarter ſeſſions, us eſt it f 
be applied for in fix calendar months after fuch proceedings had 

or made, and unleſs it be duly proved upon eath,. that the party 
ſuing forth the ſame, hath given ſix days notice thereof in urit- 

ing, ta the juſtice or juſtices, or two of them (if ſo many there 

be), before whom ſuch proceedings have been, to the end that 

ſuch juſtices, or the parties th rein cone ned, may ſkew cauſe if 

thy fo think fit, againſi iſſuing the certiorari. 

Huth given fix days notice thereof, &c.] Io the caſe of K. 

v. Jultices of Glamorganſbire, it was determined, That be- 

fore any application for a certiorari to remove proceedings 

before juſtices of the peace, ſix days notice thereof in writ- 

ing mult be given to the magiſtrates previous to the appli- 

cation for the rule to ſhew cauſe why ſuch certiorari ſhould 
not be granted. Durnf. and Ea, 5 V. 279. 
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_ Andby 5 G. 2. ©. 19. Ne ſuch certiorari fall, be. af- 
Inued, to remove any ſuch judgment or order, unleſs the party 
Fad oſecuting the certiorari, before the allowance thereaf, enter 


O_ 


into @ recognizance, with ſufficient ſureties, before a juſtice of 
1 the county or place, er before the juſtices at ſeſſions uber- ſuch | 
e Judgment or order ſhall been given or. made, ar before a g 
d Juftice of the hing's bench, in 501., with condition to proſecute 11: 3H 
e the ſame, at bis own coſts and charges with ect, withaut Fe: 
), wliful delay, and to pay the party in whoſe favour the judg- +. 
n ment or or der was made, within a month after the ſame ſhall 1 
ot be confirmed, bis ful toffs to be taxed according to the courſe | 4 
* of the court where ſurb confir marion Hall be. And if be ball "78 
* not enter into ſuch recognizance, or ſball not perform the cen- q | 75 
f ditions, the juſtices may proceed and make ſuch further order = 45 1 
4 B b 4 i 7 1 
13 
14 


+} * Aiden 
1 . ._.__ Ernie” 
iq the benzfit of the party for whom the judginent Half be given, 
I 5 in ſuch manner as if no certiorari had been granted. 
li De ſaid recognixonce to be certified" into the king's bench, 
| and there filed, with the certiorari and order br judgment re. 
1 e enen i > #1 
Aud if the br der ar judgment ſhall be confirmed by the court, 
the per ſen entitled ib the cofts, for the recovery thetedf, within 
ten days after demand made, upon dath of fuch demand and re- 
Fuſal of payment, ſhall have an attachment granted for the 
centempt; and the recognizance not to be diſcharged till the ft 
__ and the order complied u. 
E. 1 Fn. A rule was made in the court of king's bench, 
chat no certiorari ſhauld be granted to remove orders of 
Juſtices, from which the law has given an appeal to the ſeſ- 
ſions, defore the matter be determined on the appeal, be- 
cauſe it binders the privilege of appealing ; and that if any 
order be removed before appeal, it ſhould be ſent down 
» apajn: but if the time of appeal be expired, that caſe is 
I} not within the rule: By Holt Ch. J.— But afterwards, 
I AZ. 4 An. in the caſe of Shellington, it was held, that ad- 
| vantage muſt be taken of this rule upon the motion to file 
I the order; for that after it is filed it is too late. r Soll. 
| 147. | . | ee 4 
| But in the cafe of the borough of Warwick, M. 8 G. 2. 
There was an appeal from a poor rate; and the ſeſſions 
made an order that the churchwardens ſhould produce the 
books at an adjourned day; before which, 'a certiorari 
was brought to remove that order: And it was held to hi, 
though the appeal was depending; elſe the order muſt be 
obeyed before the validity of it can be determined. It was 
; alſo held that an appointment of overſeers may be removed 
before an appeal to the ſeſſions; for the rule laid down in 
1 Sal. 147. extends only to the caſe where there'is & li- 
mited time for appealing, as to the next quarter ſeſſions; 
but the ſtature of the 43 El. c. 2.'is not fo reſtrained: and 
conſequently it can never be ſaid, that the time for ap- 
ling is out. And if the appeal from an appointment 
s lodged, there can be no certiorari, till the ſeffons bath 
made a determination; and a certiorari brought, pending 
ſuch appeal, ſhall be ſuperſeded, Str. 991. | 


II. The Sed of it. 


sent Alter a certiorari is allowed by the inferior. court, it 
proceedings makes all the ſabſequent proceedings on the record that is 
removed by it erronegus. 2 Haw. 293, Bu 


Certiozari. 377 


But it hath been adjudged, that if a certiorari for the Except wherg 
removal of an indictment before juſtices of the peace be not Sh Jooy is 
delivered, before the jury be ſworn for the trial of it, the 
juſtices may proceed, 2 Haw. 294. Fra 

And the juſtices may ſet a fine to complete their judg- And after Judge 
ment, after a certiorar; delivered. L. Raym. 1515. — 


A certiorari temoves all things done between the teſte Remores all 
and return. L. Raym. 835, 1306. —— the tet 


A' cerfiorari removes the record itſelf out of the infe - R. oven the 
rior court; and therefore, if it remove the record againſt a. record itielf. 
principal, the acceſſary cannot there be tried. 2 Haw. 


25. * 801 | 
, And if the defendant be convicted of a capital offence, In what caſe the 
the -perſon of the defendant muſt be removed by habeas — 
corpus, in order to be preſent in couft, if he will move in removed. 
arreſt of judgment. And herein the caſe of a conviction 
differs from that of a ſpecial verdict; where the preſump- 
tion of innocence may be ſuppoſed to continue, and there- 
fore the perſonal preſence of the defendant in that caſe is 
nat neceſlary at the argument of it, Burr. Mansf, 930. 
K. and Spragg. FH. 33 C. 2. by | 
It hath been holden, that a certierari for the removal How far it ſo- 
of a recognizance for the good behaviour, or an ap- * 
perance at ſeſſions, will ſuperſede the obligation of it: cognizance. 
but this would be higbly inconvenient, and the contrary 
ſeems to be ſupported by the better authority. 2 Ha. 
292. a El 
10 ſuper ſedias come out of a ſuperior court, to the juſ- Caſe where it is 
tices, they ought to ſurceaſe, although the ſuper/edeas be — 2 
awarded againſt law; for they ate not to diſpute the 
command of a ſuperior court, which is a warrant to chem. 
Crom. 129, 1 iN | 
In the caſe of X. v. Reaſon, T. 35 G. 3. It was deter- The court can- 
mined, that if juſtices acquit a defendant againſt whom an vot judge of evi= 
information is laid before them for a penalty, this court be costs be. 
cannot reverſe the judgment, though the juſtices ſtate (on low. 
the return of a certiorari) evidence, which prima facie is 
ſufficient to convict, and no contradiftory or explanatory 
evidence. And the caurt ſaid, that the evidence given was 
entirely and excluſively for the conſideration of the juſtices 
below, who were placed in the ſituation of a jury; and ay 
they had acquitted the defendant, this court could not ſubſti- 
tutethemſelves in the place of the juſtices acting as jurymen,. 
t and convict him: That they could not judge of the credit 
; due to the witneſſes whom they did not hear examined: 
That they could only look to the form of the conviction, 
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Return of the 


Certioꝛari. 


and ſce that the party, if convicted, had been convicted by 
legal evidence: And that they muſt conſider on this return 
that the magiſtrates had determined on the ſacts, and not 

on the law of the caſe as diſtinguiſhed .from the facts, 
Duri. and Eg ö V, 375. 


IF: The return of it. 


Every return of a certiorari ought to be under” ſeal, 
2 Haw. 294. f 2 | 

And although the cis rotulorum keep the records, yet 
muſt the juſtices, to whom it is directed, return the cr. 


' Jtiorari; and therefore, if it is directed to the juſtices of the 


peace, and the clerk of the peace only return it, nothing 
is thereby removed. 2 Haw. 294. 

The certiorari may be ſometimes to remove and fend 
up the record itſelf, and ſometimes but only the tenor 
of the record (as the words therein be), and it muſt be 
obeyed accordingly.” Dalt. e. 195. 2 Haw, 295. 

A return was in paper (and not upon parchment) ; 
and for that reaſon was held by the court not good. 
1 Barnardift. 113. H. 2 G. 2. X. and the inhabitants of 
Darlington. | 
| Upon a cerſisrari to remove an indictment of a riot, 
or forcible entry, or the like, the return muſt have theſe 
words, as alſo to hear and deter mine divers felonies, &c. ac- 
cording to the commiſſion; for if the return mentions only 
that y-are juſtices of the peace, without ſuch words, 
the return is inſufficient. Dalt. c. 195. rn 

If the perſon to whom a certiorari is directed, do make 
a falſe return, yet the court will not ſtay filing it on af- 
fidavit of its being falſe, except in publick caſes, as in 
caſes of commiſſioners of ſewers, or for not repairing bigh- 
ways, or for ſome ſuch ſpecial cauſes ; becauſe the remedy 
for a falſe return is either an action on the caſe at the 
ſuit of the party grieved, .or an information at the ſuit of 
the king, Id. ; 
If the perſon to whom the certiorari is directed, do not 
make a return, then an aa, that is, a ſecond writ; 
then a pluries, that is, a third writ, or cauſam nobis fignificss, 
mall be awarded, and then an attachment. Crom. 116. 

HBeſides theſe general rules, in common to all certio- 
rar is, there are many times ſpecial directions about grant- 
ing and allowing or got allowing them, in particular 
caſes, which ate treated of ündet their reſpective n= 
» "I'S -- 16 uc 


Certioꝛart. 


fuch as bighways, kame, tithes, fegivg, and many 
others. 


1242 


The return of a certiereri may be thus: 
Firſt, on the backſide of the writ indorſed "A or the 


like words : 


The. execution of this writ appears in a ſchedule to the ſame 
writ annexed. 


And that ſchedule may be thus, on a piece of parc - 
ment by itſelf, and filed to the * 


Weſtmorland, ] Sir Philip Muſgrave, Baronet, one of 
the keepers of the peace and juſtices of 
our rd the king, aſſigned to keep the peace within the ford 
county, and alſo to hear and determine divers felonies, treſ- 
paſſes, and aber miſdemeanars in the ſame county cammitted, 
5 virtue of this writ to me delivered, do under feal certify 
unto big mejefty in his court f 4ing"s bench, the indifiment 
of which. mentiqn 15 made in the ſame writ, 5 8 with all 
matters touching the, ſame indi@ment. In witneſ' wheresf 1 
the — Sir P, M. have to: theſe preſents ſet my Fax Given 
t in the ſaid county, the ————— day n 
in the — year of the reign 7 


Then hs. > record af the indiftment, and cloſe i it withia 
th; ſchedule, and ſeal and. ond, thera up both mt with 
the £7 Hor, art, * q Lamb. ö 


= eee See MPaimtenancte. 
Ge ROD See WOO; | 


Cheat, 


0 cheats puniſhable by pudlick proſecution, there aro 
two kinds, 


J 7 the common law. 
II. By ftatute. 
J. By 
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Cheats by the 
commas law 
deſcribed, 


vs 


Miller changing 
corn, 


Falſely pretend- 
ing to diſcharge 
ſoldiers. 
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J. By the common law, 
- * 


Cheats, which. are puniſhable by the common law, may 
in genetal be deſcribed to be deceitful practices, in de- 
frauding or endezvouring to defraud another of his 
known right, by means of ſome artful device, contrary 
to the plain rules of common honeſty ; as by playing with 
falſe dice; or by cauſing an illiterate perſon to execute a 
deed to his prejudice, by reading it over to him in words 
different from thoſe in which it was written; or by per- 
ſuading a woman to execute writings to another, as her 
truſtee, upon an intended marriage, which in truth con- 
tained no ſuch thing, but only a warrant of atto to 
confeſs à judgment; or by ſupprefling a will; and ſuch 
like, 1 Haw rener 

It ſeemeth to be the better opinion, that the deceitful 
receiving of money from one mn, to another's uſe, upon 
a falſe pretence of having a meſſage and order to that pur- 
E is not puniftiable by a criminal proſecution, becauſe 
t is accompanied with no. manther of artful contrivance, 
but wholly 1 on à bare naked lie; and it is ſaid to 
be needleſo td provide ſevete laws for ſuch miſehieſs, 
agalnſt which common prudence and caution may be a 
RA nnen 

So that in thoſe caſes, the perſon aggrieved muſt bring 
his action, for the court will not ſyſtain' ah indictment where 
one mar maßes u foot of another; 2 E. Riyniimid 1013. 

A perſon for a counterfeit paſs, was adjadged to the 
pillory, and fined. Dalt, g. 32. | 

On an indigent againſt ric defendant, a miller, for 
changing entu delivered' to m to be ground, and giving 
bad corn inſtead of it, it, was moved to quaſh the ſame, 
becauſe it is 'only 2 private cheat, and 'not of a publick 
nature, It was anſwered, that being a cheat in the 
way of trade, it concerned the publick, and therefore was 
indictable. And the court unanimouſly agreed not to 
quaſh it. T. 16 G. 2. KX. and Wd, 1 Seff. C. 217. 

A perſon falſely pretending! at he had power to dif- 
charge ſoldiers, took money of a ſoldier to diſcharge him; 
and ing indicted for the ſame, the court held the iodict- 
ment to be good. T. 3 C. Serigſtiud's Cale, 1 Laich. 
202. | 
As there are frauds which may be relieved civilly, and 
not puniſhed criminally (with the complaints whereof the 


courts of equity do generally abound); fo there are other 
frauds, 


rauds, which in a-ſpecial caſe may not be helped civilly, 
— ſhall be — criminally : Thus if a — 
about the town, and pretending to be of age, de- 
auds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non- age; the 
rſons injured cannot recoyered the value of their goods, 
— they many indict and puniſh him for a common cheat. 
Barl. 100. 5 
And in the caſe of Q, v. Orbell, it was held to be an 
indictable offence to get a perſon to lay money on a race, 
and to prevail with the party to run z- or tho' the 
cheat was private in this particular, yet it was publick in its 
conſequences. 6 Mod. 42. 
Finally, the diſlinction which, as it ſeemeth, will 


' ſolve almoſt all caſes of this kind; was taken in the caſe of Wort 


X. and Wheatly, H. 1 G. 3. The defendant was indicted 
and convicted for ſelling beer ſhort of the due and juſt 
meaſure, to wit, 16 gallons as and for 18, It was moved 
in arreſt of judgment. And by the court, This is only 

an inconvenience and injury to a private perſon, arifin 
from that private perſon's own negligence and careleſſneſs 
in not meaſuring the liquor, upon receiving it, to ſee 
whether it held out the juſt meaſure or not. Offences that 
are indictable muſt be ſuch as affect the publick, As if a 
man uſes falſe weights and meaſures, and ſells by them to 
all or to many of his cuſtomers, or uſes them in the 
general courſe of his dealing; ſo if there is a conſpiracy to 
cheat: For theſe are deceptions that common care and 
prudence. are not ſufficient to guard againſt, Theſe are 
much more than private injuries; they are publick offences. 
But in the preſent caſe, it is a mere private impoſition or 
deception, No falſe weights or meaſures are uſed 3 no 
conſpiracy: Only an. impoſition upon the perſon he was 
dealing with, in delivering him a leſs quantity inſtead of 
a greater; which the other careleſsly accepted. It is only 
a non-performance of his contract; for which non-per- 
formance he may bring his action. So the felling an un- 
ſound horſe for a ſound one, is not inditable: The buyer 
ſhould be more upon his guard. And the diſtinction which 
was laid down, as proper to be attended to in all caſes of 
this kind, is this: That in ſuch impoſitions or deceits 
where common prudence may guard perſons again theit 
ſuffering from them, 'the offence is not indiftable, but the 
party is left to his civil remedy for the redreſs of the inju- 
ry that has been done to him; but where falſe weights and 
meaſures ale uſed, or falſe tokens produced, or — 
methods 
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Cheat. 


methods taken to cheat and deceive, as people eunnot by 
any ordinary oare or prudence be guarded againſt, there it 
is an offence indictable. Burr. Manif. 1125. Bladj, 


7 c 

Ramps the above offences are puniſhable not only by fine 
and impriſonment, but further with other infamous puniſh- 
meat; (as in Leeſon's caſe, who was three times ſet on the 
pillory for cheating with falſe dice. Croke Fa. 49.) 
Others are puniſhable by fine and impriſonment only, at 
the diſcretion of the judges, which is regulated by the cit- 
cumſtances of each particular caſe, 1 H. u. c. 71. | 3. 

i 


II. By futute. 


By the 33 H. 8. c. 1. If any perſon ſhall falſely and 
deceitfully obtain, or get into his hands or paſſeſſion any 
money, goods, chattels, jewels, or other thiogs, of any 
other perion, 15 and means of any face privy token, 
or "counterfeit letter made in another man's name; and 
ſhall be convicted thereof, by examination of witneſſes, or 
confeſſion, at the aſſizes or ſeſſions, or by action in any 
court of record; he ſhall have ſuch puniſhment by im- 
priſonment, pillory, or other corporal pain, (except death,) 
as the court ſhall appoint. Saving to the party grieved 
ſuch remedy by action or otherwiſe, for the goods fo ob- 
| rained, as be migh« have had by the common law, 

And two juſtices (1 Q) may call and convent by pro- 
ceſs or otherwiſe (A), to the affizes or ſeſſions, any perſon 
ſuſpected, and commit or bail him to the next affizes ot 
ſeſſions. | 

Get into his hands or poſſeſſion] A perſon endeavauring by 
a counterfeit letter to defraud another of goods, and being 
apprehended on luſpicion of ſuch fraud, before he hath got 
the goods into bis poſſeſſion, ſeems not to be within this 
ſtatute. E. 3 G. 2. K. and Brian. Seſſ. C. V. 2. 27. 

Falſe privy talen] On motion to quaſh an indictment, 
which was, that the defendant came pretending that ſuch 
a perſon had ſent him to receive 201, and received it, 
whereas ſuch perſon did not ſend him: By the court, It is 
not indictable, unleſs he came with falſe tokens; for we ate 

not to indict one man for: making a fool of ' another. 
Blackerby, 29: 5 | 104 

H. 13 G. 2. X. and Munoz. It was adjudged, that an 
indictment averring the offence to be by falfe tokens, with- 
out ſhewing what thoſe falſe tokens ate, is not ſufficient; 

and that the fraudulently procuring a note from a perſon, 


by 


Cheat. 383 


by falſely affirming that there was one in the next room 
that would pay the money due upon it, whereas in fact 
there was no ſuch perſon in the next room, is not a falſe 
teten, but a falſe affirmation only, 1 8%. C. 201. Str. 


1127» | 
; Now the ſtatute ſays a falſe privy token, 

" Cirporal pain] L. Coke obſerves hereupon, that for this 
"offence the offender cannot be fined, but corporal pain 
only inflited. 3 I», 133. : 
| But Mr. Hawkins obſerves, that there is a precedent in 
Cro. Car. 564. by which it appears, that one convicted on 
ſuch a proſecution hath been adjudged not only to ſtand on 
the pillory, but alſo pay a fine of 500 J., and to be 
bound with good ſureties to the good behaviour. 1 Haw, 
188. | | 
Commit or bail him] In this caſe the juſtices ſhall do well 
to take examination of the offence, and to certify the fame 
to the ſeſſions or gaol delivery, and withal to bind over the 
informers and witnefles to give evidence therein. Dait. 


4. 32. 
f by the 30 G. 2. c. 24. All perſons who knowingly By falſe pre- 
and deſignedly, ty falſe pretence or pretencer, ſhall obtain . 
from any perſon, money, goods, wares, or merchandizes, 
with intent to cheat or defraud any perſon of the ſame, ſhall 
be deemed offenders againſt law and the publick peace ; 
and the court before whom any ſuch offender ſhall be tried, 
ſhall on conviction order him to be fined and impriſoned, 
or to be put in the pillory, or publickly whipped, or to be 
tranſported as foon as conveniently may be for ſeven 
years, / 1. 
Falſe pretences] T. 28 G. 3. X. v. Maſen. The de- 
' fendant Maſon was indicted for obtaining money by a 
pretences from one Scofield. AJaſen pleaded not guilty x 
and on his trial at the ſeſſions at /Yorcefter, he was con- 
victed, and received fentence of tranſportation for ſeven 
"years, The defendant brought a writ of error, and aſ- 
ſigned for error, that it did not appear by the indictment, 
what the particular and ſpecific falſe pretences were, b 
which Maſon did obtain from Scofield the ſaid money. This 
| Cafe was argued by Marryatt for the defendant, and- by 
Caldecott, contra. Builir J. Several objections have been 
made on the part of the defendant ; but the material one, : 
on which I found my judgment, is that the indictment | 
does not late what the falſe- pretences were, The queſ- By 
tion is not à new one: I remember a caſe when | was at { 
the bar, though the name of it does not occur to me 
2 now, 
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Cheat. 
How, and I argued it on the analogy to the caſe in Strange 
for obtaining a note by falſe tokens, which entirely go- 
verns this. That was a caſe on the ſtatute 33 A. 8. c. 1. 
which makes it an offence to obtain money or goods by 
falſe tokens, The ftatute 30 G. 2. c. 24. only enlarges 
the deſcription-of the offence in the ſtatute of H. 8, 
Both ftatutes ate made in pari materia; and whatever has 


been determined in the conſtruction of one of them, is 2 


found rule of conſtruction for the other. The judgment 
was arreſted in the caſe in Strange; _ becauſe the indictment 
did not ſpecify the falſe tokens ; then, by the ſame reaſon, 
an indictment on, 30 G. 2. c. 24. which ſpeaks of fal/ 


pretences, muſt ſtate what the falſe pretences are, other- 
wiſe the indictment is bad: there is no diſtinction between 


the two caſes, the ſame objection which held in the one 
muſt alſo prevail in the other. The other objeRions ſeem 
to have great weight in them, but. it is not neceſſary to 
conſider them in this caſe ; becauſe I am of opinion that the 
ficſt objection is fatal,»--Groſe J. delivered his opinion to 
the ſame effect. Judgment reverſed, and the defendant 
ordered to be ſet at liberty. Durnf. and Eaft, 2 V. 581. 
H. 29 G. 3- Jabn Young, S. Randal, V. Mullins, 


. and J. Ofmer, againſt the K. In error. An indictment 


was preferred at the ſeſſions at Briſſal againſt the defend- 
ants on 30 G. 2. c. 24. for obtaining money by falſe 
pretences. The firſt count in the indictment ſtated, that 
the defendants fraudulently intending, &c. on the 23d 
December, in the 28th year, &c, at, &c. unlawfully, 


 kgowingly, wilfully, and deſignedly, did falſely pretend 


to one Thomas, that Young had made a bet of 500 guineas 
on each ſide, with à colonel in the army then at Bath, that 
William Lewis would on the next day run on the high 
road leading from Glouceſſer to Brifta! ten miles in one 
hour, and that Young and Mullins. did go 200 guineas 


each of and in, the ſaid. bet, and Randal the other 100 
guineas: and did then and there, under colour and pre- 
. rence of ſuch bet, &c. obtain from , Thomas, as a part of 


ſuch pretended bet, 20 guineas of the 500 guineas, with 


intent to cheat and defraud him thereof: whereas, in fact, 


no ſuch bet had been made, &c. to the evil example, &c. 
The indictment contained ſeveral other counts to the 


_ ſame purport.——-/ielding made ſeveral objections to this 


indictment, — Griffith contra, was ſtopped by the court. 
I. Kenyon Ch. J. After aſking whether there had 
been any ſolemn. determination on an indictment on the 
ſtatute ; ſaid, undoubtedly this indictment, being founded 

on 


Cheat. 
bn the ſtatute of 30 G. 2. c. 24. is different from a com- 
mon law inditment. When it paſſed, it was conſidered 
to extend to every caſe where a party had obtained money 
by falſely repreſenting himſelf to be in a fituation in which 
he was not, or any occurrence that had not happened, to 
which perſons of ordinary caution might give credit, The 
33 Hen. 8. c. 1. requires a falie ſea], or token, to be uſed 
in order to bring the perſon impoſed upon into the confi- 
dence of the other; but that being fourid to be jnſuff- 


; tient, the 30 G. 2. c. 24. introduced another offence, 


deſcribing it in terms extremely general, It ſcems diffi- 
cult to draw the line, and to ſay to what caſes this ſtatute 
ſhall extend; and therefore we muſt ſee whether each 


particular caſe; as it ariſes, comes within it, In the pre- 


ſent caſe 4 men came to the proſecutor, repreſenting a 
raſe as about to take place, that V. Lewis ſhould go a 
rertain diſtance within a limited time; that they had-bet- 
ted upon the event, and they ſhould probably win : he 
was perhaps too credulous and gave confidence to them, 
and advanced his money; and afterwards the whole ſtory 
proved to be an abſolute fiction. Then the defendants, 
morally ſpeaking, have been guilty of an offence. I ad- 
mit that there are certain irregularities which are not the 
ſubje& of criminal law. But when the criminal law hap- 
pens to be auxiliary to the law of morality, I do not feel 
any inclination to explain it away. Now this offence is 
within the words of the act; for the defendants have, by 
falſe pretences, fraudulently contrived to obtain money 
from the proſecutor ; and I fee no reaſon why it ſhould 
not be held to be within the meaning of the ſtatute. The 
ſecond objection is, that the charge is imperfeQly Rated ; 
but that is anſwered by the record. If the indictment 
did not inform the defendants what charge they were call- 
ed upon to anſwer, the objection would be well founded. 


| But it holds out to them ſufficient intelligence of the 


offence imputed to them. It ſtates the wager to be with 
* a colonel at Bath;” perhaps his name was not men- 
tioned, ſo that he could not have been deſcribed in the 
indictment with greater accuracy, But if ſuch a wager 
had been actually depending, it was competent to the de- 
fendants to have- proved it in their defence. As to the 
3d objection: this cafe is extremely different from that of 
perjury to which it has been compared ; bec auſe that de- 
pends on the very words which the perton charged indivi- 
dually uſes in a court of juſtice; and the words ſpoken 
by one cannot poſſibly be applied to another, as falſely 

0k. I. Cc uttering 
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Cheat. 
uttering thoſe very words. I do not ſee how that could 
ever have been doubted. But in this caſe all the defend- 
ants went together to the proſecutor, and thus carried a 
greater degree of credit; and they all joined in the rela- 
tion as of a thing within their own knowledge. If they 
were all pteſent, each acting a different part in the ſame 
tranſaction, no rule of criminal proceeding will be vio- 
lated by adjudging them guilty of the impoſition jointly, 
J admit that offences are not to be charged in ſuch a 
manner as will confound the evidence; but in caſes 
where it is neceſſary that ſeveral defendants ſhall be in- 
dicted jointly, and the evidence is complicated, it may 
be ſeparated for each particular defendant, as was done in 
the caſe before Mr. J. Yates, at Hereford, in the trial of 
Mr. Powell's murderers, The 4th objection would be 
well founded, if the legal judgment on each count was 
different; it would be like a misjoinder in civil actions. 
But in this caſe the judgment on all the counts is pre- 
ciſely the ſame ; a miſdemeanor is charged in each, Moft 
probably the charges were meant to meet the ſame facts: 
but if it were not ſo, I think they may be joined in the 
ſame indictment. Afpburſl, Buller, and Groſe, ]*. deli- 
vered their opinions at large to the ſame effect. 
Judgment affirmed. Durnf. and Ea, 3 V. 98. 

And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences aforeſaid, 
ſhall examine by oath and ſuch other lawful means as to 
him ſhall ſeem meet touching the matters complained of, 
and deal with the offender according to law: and if the 
party charged as being the offender ſhall be committed to 
priſon, or admitted to bail, to anſwer the matters com- 
plained of at the next ſeſſions or aſſizes; the ſaid juſtice 
ſhall bind over the proſecutor to appear and proſecute ſuch 
offender with effect; and if ſuch goods ſo fraudulently 
obtained appear to ſuch juſtice to exceed the value of 20]. 
the recognizance ſhall be in not leſs than double the value 
of the goods. 30 G. 2. c. 24. / 2. 

And no perſon charged on oath with any offence again 
this act, and which requires bail, ſhall be admitted to dal, 
before 24 hours notice be proved on oath to have been 
given in writing to the proſecutor, of the names and abode 
of the bail, unleſs they be known to the juſtice, and it 
approve of them; and every ſuch offender bound to tt 
ſeſons, or general gaol delivery, ſhall be tried at the ne 
ſelions or general gaol delivery aſter his being apprehende* 
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A. Warrant of two juſtices to apprehend an of- 


Cheat. 


unleſs the court think fit to put off the trial on juſt cauſe, 

17. , ; 
7 And no certiorari ſhall be granted to remove any pro- Certiorarl, 
ceedings, in purſuance of this act. /. 20. 
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fender; on 33 H. 8. c. 1. 


Weſtmorland. j To the conſtable of 
7 E RE AS complaint hath been made unto us whiſe 


names and ſeals are hereunto ſet, two of his majefly's 


day of 
yeoman, did by a falſe privy token [or 
counterfeit letter] that is to ſay, by [here particularize the 
offence] falſely and deceitfully obtain and get into bis hands 
and poſſeſſion [here mention the things] from C. I. of 
contrary to the ſlatute in that caſe made: Theſe are therefore to 
command you, upon fight hereof, forthwith to bring the ſaid 
A. O. h fore us at on the day of ———— to 
anſwer to the ſaid complaint, and further to be deait withal ace 
cording to law. Given under our hands and ſeals the —— 


day of 


Cheeſe. See Butter, 


— 


Chimney ſweepers. 


BY 28 G. 3. c. 48. After the gth Fuly 1788, the Binding appren« 
- churchwardens and overſeers of the poor of any pa- dees. 
riſh or place, with the conſent of two juſtices under their 
hands (B), may bind or put out any boy of the age of eight 
years or upwards, who is chargeable, or whoſe parents 
are chargeable to the pariſh or place where they ſhall be; 
or who ſhall beg for alms; or by and with the conſent of 
the parent of ſuch boy, by indenture according to the 
form (A) to be-an apprentice to any perſon uſing the trade 
of a chimney ſweeper, until ſuch boy ſhall attain the age 
of ſixteen years. And the age of ſuch apprentice ſhall be Age. 
inſetied in the indenture, taken from a copy of the re- 
Cc 2 giſter 
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Stamp» 


Penalty on 
taking apprene 
tices under eight 
years of age 

and the binding 
to de void, 


Townſhips and 
villages. 


Juſtices ta de- 
rermine differ- 
ences, 


Not to have 

more than fir 
7pprentices at 
the ſame time. 


Breach of the 
indenture, 


Boys not to be 
let out to hire, 
nor to call the 
ſtreets but at 
certain times. 


may execute all things by this act directed to be done by 


Chimney ſweepers, 


giſter (where the ſame can be had) atteſted by the mi- 
niſter without fee, and written on paper without ſtamp; 
and where ſuch copy canfbt be had, ſuch juſtices, as 
fully as they can, ſhall inform themſelves of the age of 
ſuch apprentice, and the age fo inſerted, in relation to 
the continuance of his ſervice, ſhall be taken to be his 
true age without further proof. /. 1, 2, 3. 

And ſuch indenture ſhall be liable to no more ſtamp 
duty than is charged for binding out other poor children, 


3 all indentures, covenants, promiſes, and bargains, 
to be made or taken for employing ſuch apprentice or ſer- 
vant under the age of eight years, ſhall be abſolutely void 
in Jaw to all intents and purpoſes; and every perſon who 
ſhall take, employ, retain, or keep any ſuch boy to be 
employed in the capacity of a climbing boy or chimney 
ſweeper, under the age aforeſaid, or contrary to the tenor 
and true meaning of this act, ſhall on conviction, for- 
feit any ſum not exceeding 101. nor leſs than 5 1, for 
every ſuch apprentice or ſervant, ff. 4. x 

And the overſeers of the poor of any tetunſbip or village 


churchwardens and overſeers of a pariſh. ſ. 5. 

And one juſtice may hear and determine all complaints 
and differences between maſters and apprentices in this bu- 
neſs, and make orders therein in the ſame manner as in 
other caſes between maſters and apprentices, ½ 6, 

But no ſuch maſter ſhall retain, keep, or employ any 
more than fix apprentices. at the ſame time; and ſhall 
cauſe his name and place of abode to be put upon a bras 
plate, to be affixed in the front of a leathern cap, which 
ſuch maſter ſhall provide for each. ſuch apprentice, and 
which he ſhall wear when out upon his duty, on pain-0 
forfeiting for every ſuch apprentice above ſuch number, 
or without having ſuch cap, not exceeding 101. nor lels 
than 55 J. / 7. 4 

And if any ſuch maſter ſhall miſuſe or evil treat his ap- 
prentice, or any ſuch apprentice ſhall have juſt cauſe to 
complain of the breach of any of the covenants contained 
in ſuch indenture, ſuch maſter, being convicted thereof, 
ſhall forfeit not exceeding 101. nor leſs than 51. / 8. 

And no ſuch maſter ſhall let out to hire, or lend by the 
day or otherwiſe to any other perſon for the purpoſe of 
ſweeping chimnies, any ſuch apprentice ; nor ſhall cauſe 
him to call the ſtreets before ſeven in the morning, not 


after twelve at noon, between Michaelmas and Lach- dai - 
n 
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nor before five in the morning, nor after twelve at noon, 
between Lach- day and Michaeimas, on the like penalty. 


/ Au penalties and forfeitures by this act impoſed, and all Penalties, how 
coſts and charges to be allowed and ordered, may be re- * — 
coyered on conviction of the offender, before one juſtice, **** 

by confeſſion, or oath of one witneſs, and levied by diſtreſs, 

and ſhall be paid, one half to the informer, and the other 

half to the overſeer of the pariſh or place where the maſter 

ſhall inhabit z and in caſe ſufficient diſtreſs cannot be found, 

and ſuch penalties and coſts ſhall not be forthwith paid, 

ſuch juſtice ſhall commit ſuch offender to the gaol or houſe 

of correction where the offence is committed or order 

made, for any time not exceeding three months, unleſs 

ſuch penalty and cofts be ſooner paid. /. 10, 11. 

But no warrant of diſtre(s ſhall be iſſued for levying any W.rrant of dif 
penalty or coſts, until fix days after the offender is con- _ — = 
victed, and an order made and ſerved upon him for pay- — — 
ment thereof, , 12. conviction. 

No diſtreſs thall be deemed unlawful nor the party Diftreſs not un- 
making the ſame a treſpaſſer for want of form in the — — 
proceedings, nor ſhall the party diſtraining be deemed a 
treſpaſſer @b initio, on account of any irregularity which 
may afterwards be done by the party diſtraining. /. 13. 

Any perſon who ſhall think himſelf aggrieved may ap- Appeal. 
peal to the next ſeſſions, having firſt entered into a re- 
cognizance, with ſufficient ſurety before ſuch juſtice, to 
proſecute and abide by the order that ſhall be made on ſuch 
appeal; and alſo giving to the juſtice by whoſe act ſuch 
perſon ſhall think himſelf aggrieved, notice in writing of 
his intention to appeal, and the matter thereof, within 
lix days after the cauſe of complaint ſhall have ariſen, 

þ 16. 


A. Form of the indenture, 


THIS INDENTURE, made the day in 
the —— year of the reign of and in the year of our 
Lord — BETIFEEN A. B. and A. C. churchwardens 
and overſeers of the pror of the pariſh of ſor ZE. F. 
father or next friend of the boy] of the one part; and 
A, M. of the pariſh of in the county 0 chimney 
ſweeper, of the other part: WITNESSETH, that the ſaid 
urchwardens and overſeers of the poor [or the ſaid E. F.] 
ty and with the conſent and approbation of G. I. and H. I. 
_ tiuo 
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teus of his majeſly's juſtices of the peace acting in and for the 


0 ſignified as hereunder written ; have put, 
b:und, and by theſe preſents do put and bind A. P. a poor 
boy of the ſaid pariſh, being the age of years, to be ap- 
prentice to the ſaid A. M. he being his fir/t, ſecond, [or as 
the caſe may be] apprentzce, to learn the trade, bu/ineſs, art, 
and myflery of a chimney ſweeper, and with him to dil, re- 
main and ſer ve from the day of the date of theſe preſents, for 
and during the term of years from thence next enſuing, 
Fully to be compleat and ended, during all which time he the 


ſaid A. P. his i maſter faithfully ſhall ſerve and obey, 


his ſecrets keep, and his lawful commands every where gladly 
de and perform; he ſhall nit haunt althouſes, or gaming 
houſes, ner abſent himſelf from the ſervice of his ſaid maſ- 
ter, day or night, without his leave, but in all things as @ 
Faitiſul apprentice ſhall behave himſelf towards his ſaid maſler 
and all his during the ſaid term: Aud the ſaid A. M. in 
conſideration of the good will which he hath and beareth to- 
wards the ſaid apprentice, and of the faithful ſervice ſa to 
be performed by him, dith h:reby covenant, promiſe, and agree 
with the ſaid churchwardens and over ſee's of the poor [or the 
ſaid E. F.] that he the ſaid A. M. his ſaid apprentice, in 
the art and myſtery of a chimney ſweeper, which he now uſeth, 
ſhall and will teach and inſtruct, or cauſe ts» be taught and 
inſtructed, in the beſt manner that he can, and ſhall and will 
provide and allow unto the ſaid apprentice during all the ſoid 
term, competent and ſufficient meat, drink, waſhing, l:dging, 
apparel, and all other things neceſſary for the ſaid apprentice : 
And that the ſaid A. M. executors, adminiſtrators, or aſſigns, 
ſhall nit nor will afſign ever his preſent indenture, or the ap- 
prentice to e bound thereby, without the conſent and appro- 
bation in writing, of two or more ſuch Juflices of the peace, 16 
be ſignified according te the form of tbe approbation bere- 
un ler written. AND WHEREAS, from the nature of the 
buſineſs or employment of a chimney ſweeper, it is neceſſary far 
the boys employed in climbing, to have a dreſs particularly 
ſuited to that purpoſe, which dreſs is only fit for that part of 
the occupation; the ſaid A. M. dith hereby alſo covenant, 
promiſe, and agree, to and with the ſaid churchwardens and 
ov'rſeers of the poor [or the (aid E. F.] to find and allow 
ſuch juitable dreſs for the ſaid apprentice, as often as need er 
occaſion ſhall be and req ire, and provide for and deliver to 
the ſaid apprentice, once in every year at leaſt, during the 
term aforeſaid, Aver and ab:ve the ſaid dreſs proper for 
climbing; one whole and compleat ſuit of cloathing, with ſuit- 


able linen, flocking, hats, and ſhzes, AND FUR THE ns 
ths 


Chimney ſweepers. 
that the ſaid A. M. fhall and will at leaft once in every week 
cauſe the ſaid apprentice to be thoroughly waſhed and cleanſed 
from ſoot and dirt, and ſhall and will require the ſaid ap- 
prentice io attend the publick worſhip of God on the Jabbath 
day. and permit and allow him to receive the benefit of any 
other rel gious infiruftton; and that the ſaid apprentice ſhall 
not wear his ſtwecping dreſs on that day: Ana that the ſaid 
A. M. /hall not, nr will compel or obiige the ſaid apprentice 
to call the fireets, or any other places, before ſeven of the clock 
in the morning, nor after twelve of the clock at non, between 
Michaelmas and | ady-day, nor before five of the clock in the 
morning, nor after twelve of the clock at noon, between Lady-day 
and Michaelmas ; and that the ſaid A. M. Hall not nor will 
at any time during the ſaid term, let out his ſaid apprentice for 
hire by the day, night, or otherwiſe, to any «ther perſon or perſons 
exerciſing or uſing the ſaid trade, nor ſhall he the ſaid A. M. 
er any perſon or perſons whomſoever by his directions, require 
or farce him the ſaid apprentice to climb or go up any chamney 
which ſhall be actually en fire, nor make uſe of any violent or 
improper means to force him 10 climb or go up any ſuch chim- 
ney; but ſhall in all things treat his ſaid apprentice with as 
much humanity and care as the nature of the employment of 4 


chimney ſweeper will admit f. IN WITNESS, &c, 


B. Form of approbation by juſtices. 


WWE the above-named G. I. and H. I. two of his ma- 

Jefly's juſtices of the peace ating in and for the county 
of . having inſpefted and examined the above-named 
A. P. do hereby conſent to an1 approve of his being bound [or 
aſſigned over) as an optrentice to the above-named A. M. 
according to the term and ſtipulations expreſſed in the above 
written indenture. 


Chocolate. See Extiſe. 
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Church and church-yard, 


THE ancient Saxon word is cyrce, the Daniſh #ircke, 

the Belgick kercte, the Cimbrick tir or kurk ; 
probably from the Greek word aug, belonging to the 
Lord, or xu olxog, the Lord's houie: ſo that we have loſt 
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Uniting of 
churches. 


Neu churches. 


Markets in the 
church-yard, 


Arreſt in the 
church or 


chuich-y2rd. 


Brawlinz in the 
ehurch or 
chureh-yard. 


vB 
Striking in the 


chuſch or 
church» yard, 


Church and church-yard, 


the ancient pronunciation of the word (except in the 
northern parts of England and Scotland) by ſoftening the 
letters c or ch, as we have done in many caſes ; which let- 
ters the ancient Greeks and Romans always pronounced 
hard, as the letter 4. 

In citirs and tqwns corporate, tle biſbop (with the con ſent 
af the mayor, aldermen, and j ſtices 4 the peace, and of the 
patren,)) may unite two churches or chapels z and mate order 
with the like conſent, that the patrons preſent by turns, having 
reg ard to the value of the livings united: and ihe incumbents 4 
thereof ſhall be graduates, 17 Car. 2. c. ; 

Clauſes are commonly inſerted in the ſeveral acts of 

arliament for m-king proviſion for the reQors of new 
churche:, which claules give certain powers to juſtices of 
the p-ace, in relation to the aſleſſments to be made for 
that purpoſe. And in the caſe of borrowing money for 
rebuilding clergymen's houſes, by the 17 Geo. 3. c. 53. the 
eltimates are to be ſworn to before a jultice of the peace or 
maſter in chancery. 

No fairs nor markets ſhall be kept in churcb- yards. 13 Ed. 1, 
ſt. 2. c. 6. x 

Clergymen ſhall not be arreſted, and drawn out of any 
church or church-yard, whiljt they attend to divine ſervice ; on 
pain of impriſonment of the offender, and ranſom at the king's 
mw and ſatisfaction of the party arrefied. 50 Ed. 3. c. 5, 
I RN. 2. c. I5. 

Alſo it is d, that arreſts in civil caſes ought not to be 
of perſons going to or coming from church; but that a 
warrant from a juſtice of the peace for the king may be 
executed in ſuch caſes, Cro. Car, 602. Cro. Fac. 321. 
2 Bulſl. 72. | 
But although the officer may be puniſhed for the ſame 
either in the ſpiritual or temporal courts, yet the arreſt (if 
not on a Sunday) is good in law. Watſon, c. 34. P. 344 

If any perſen hail, by words only, quarrel, chide, er 
brawl, in any church ar church-1ard, the erdinary (on proof 
of two witneſſes) may ſuſpend every layman, being an offender, 
ab ingreſſu eccleſiæ; and every cle: gyman from the miniſira- 
tion of his office, ſo long as he fhall thut meet, 5 & 6 Ed. 6, 
. 

If any ſhall ſmite, or lay any violent hands on another in 
any church or church-yard, he ſhall be deemed ipſo ſacto ex- 
communicate, and be exciuded from the fellowſhip and company 
/ Chriſt's congregation, 5 & 6 Ed. b. c. 4. ſ. 2. 

Lay any violent hands) But churchwardens, or perhaps 
private perſons, who whip boys for playing in the _— 


Church and chureh-yard, 


or pull off the hats of thoſe who obſtinately reſuſe to take 
them off themſelves, or gently lay their hands on thoſe wha 
diſturb the perfor mance of apy part of divine ſervice, and 
turn, them out of the church, are not within the meaning 4 - 
of this ſtatute. 1 Haw. 139. . 


Shall be dtem' ipſo facto excommunicate] And he ſhall 1% 
- pot excuſe himſeif by ſhe wing that he other aſſaulted him, 8 
1 Haw. 139. 


| Ipþo fofts] Nevertheleſs, in this and other like caſes, 

there ought either to be a precedent conviRion at law, 

which muſt be tranſmitted to the biſhop; or elſe the ex- 
communication muſt be declared in the ſpiritual court upon 

a proper proof of the offence there; for it is implied in 

every penal law, that no one ſhall incur the penalty there- 

of, till he be found guilty upon a lawful trial, 1 Haw, 

139. 

If any ſhall maliciauſy flrike another 10ith any weapon, Scriking with d 
in any church or church-yard, ar Hall there draw any weapon weapon Jg the 
with intent io Hiri te, and fhall be convicted thereof by verdict — 
of 12 men, or confeſſion, or by two uitneſſes, before the judges | 
of aſſize, or juſtices of the peace in their ſeſſions, he all be 
adjudged to have one of his ears cut off; and if be have no ears, 
be ſhall be bur ned in the cheek with a bot iron having the letter 
F, whereby he may be known and taken for a fray maker and 
fighter; and he ſhall alſo fland iplo facto excommunicate, 5 & 

. bEd. b. e. 4 ſ. 3. | 

He who ſteals goods belonging to a pariſh church, may $.crikge, 
be indicted for ſtealing the goods of the pariſhioners. 
1 Haw. 94. 


For other matters, ſee title Churchwardens, 


Churchwardens. 


J. Who are exempted from being churchwardens, 

II. Chufing and ſwearing of cburchwardens, with 
their duty thereupon. 

IL. Their duty in levying rates; and therein of 

veſtries, and ſelet} veſtries. | 

JV. Their 


Churchwardens. 
IV. Their duty as to repairs; and therein concern- 
ing church ſeats, 
J. Their duty as to ſundry other matters. 
VI. Concerning 3 and therein of fide m 
men or afhſtants. 
VII. Their accounting. 
VIII. Their puniſhment on miſbebaviour, 
IX. Their indemnity on doing their duty. 


I. Who are exempied from being churchwardens, 


Peers, clergy- - A LL peers of the realm, by reaſon of their dignity : (6 

men, and mem- are all clergymen, by reaſon of their order: and alſo 

— Parla- all parliament men by reaſon of their privilege, are exempted 
from the office of churchwarden. Gib/. Cod. 215. 

Attornies. A counſellor or attorney ought not to be choſen church- 
warden; and if he is, he may have a prohibition, by 
reaſon of his attendance on the courts at JY/flminſter, 
2 Roll's Abr. 272. 

Apothecaries Apothecaries, who have ſerved 7 years, ſhall be ex- 

and ſurgeon%. empted from the office of churchwarden, 6 W. c. 4. 

And by the 18 G. 2. c. 15. Freemen of the corpora- 

tion of ſurgeons in Londen ate exempted from being church- 
wardens: 

Diſſentiog mi- Diſſenting teachers or preachers, in holy orders, or 

niſters, pretended holy orders, being duly qualified, are exempted 
from the office of churchwaiden, 1 . fe. 1. c. 18. 

And by 31 G. 3. c. 32. every Roman catholic mini- 

ſter, on taking the oath, and conforming to the reguls- 
tions therein ſpecified, ſhall be exempted from the office 
of churchwarden. /. 8. 

Other diffenters,. Other diſſenters, ſcrupling to take upon them the of- 
fice, may execute the ſame by a ſufficient deputy, to be 
approved of in like manner as other churchwardens, 1, 

| ef}. J. 6. 18. ; 

Perſons having All perſons who have proſecuted a felon to conviction, 

convicted a and the firſt aſſignee of the certificate thereof, are ex- 

* empted from the office of, church warden in the pariſh 
v here the offence was committed. 10 C11 V. c. 23. / 2 

Perſons ſerving No ſerjeant, corporal, or drummer of the militia, not 

in the ili ia · any private man, from the time of his inrollment until bis 
diſcharge, ſhall be liable to ſerve as churchwarden. 26 G. 3. 


» 10 130. 
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II. Chufing ond fwearing churchwardens, with their 
duty thereupon, 


Chur hwardens ſhall be choſen yearly in Eaſter week, 
by the joint conſent of the miniſter and pariſhioners, if it 
may be; but if they cannot agree, the miniſter ſhall chuſe 
one, and the pariſhioners another. Canons of 1603. 89. 

But where there is a cuſtom” for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. Gb/. Codex, 242. 

A perſon choſen churchwarden, refuſing to take his 
office and oath, may be excommunicated for the refuſal ; 
and no prohibition will lie. Id. 243. 

And the eccleſiaſtical judge refuſing to ſwear him, 
may be compelled by a mandamus. 14. 243. 

The churchwarden's oath, as faid to have. been agreed 
on, upon mutual conſultation between the civilians and 
common lawyers, is as follows : 

You ſhall ſwear truly and faithfully to execute the ice of a 


churchwarden within your pariſh, and according to the beſt of 


your ſkill and knowledge preſent ſuch things and te. en, as to 
your knowledge are preſentable by the laws eccleſiaſtical of this 
realm : ſo help you God and the contents of this boat. Id 243. 

Churchwardens being thus ſworn, are fo far incorpo» 
rated by law, as to ſue for the goods of the church, and 
to bring an action of treſpaſs for them; and alſo to pur- 
chaſe goods for the uſe of the pariſh ; but they are not a 
corporation in ſuch ſort, as to purchaſe lands, or take by 
grant, except in London by cuſtom. 14 241. 

Churchwardens ſhall continue in office, till the new 
churchwardens be ſworn. Can. 118. 


II. Their duty in levying rates; and therein of ve / 
| tries and ſeles veſtries. 


The rates muſt be made with the conſent of the ma- 
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rate, 


ſhall continues 
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Churchwar- 
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cody corpo- 


How long they 


door as the pariſhioners come out; both of the calling of 


jor part of the pariſhioners, houſckeepers, or occupiers of veluy. 
land. In order to which, publick notice .of a veſtry (a 
place ſo called from the veſtments of the miniſter kept 
there) ought to be given the Sunday before, either in the 
church after divine ſervice is ended, or elſe at the church 


the ſa d meeting, and alſo of the time and place of the aſ- 
ſembling of it. And it will be faireſt then alſo to de- 
Clare for what buſineſs the ſaid meeting is to be held, that 

no 
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no one may. be ſurprized, but that all may have full time 
before, to conſider what is to be propofed at the faid meet. 
ing. And it is uſual that for half an hour before it begins, 
one of the church bells be tolled to give the pariſhioners 
notice when they are met, 5 Co, 67, Shaw. Par, 
Law. 54. 

At the common law, every pariſhioner who paid to 
the church rates, and no other, had a right to vote, 
Shaw. 56. And thoſe that pay no church rate ſhall have 
no vote in affairs relating to it, except it be the rector 
or vicat, Mood, b. 1. c. 7. 

All perſons who have a vote in the veſtry have an 
equal right, and neither the miniſter nor chucchwardens, 
without a ſpecial cuſtom, can adjourn the veſtry ; but this 
can only be done by a majority of the whole aſſembly. 
$tr. 1047. N 

When the churchwardens and pariſhjoners are there 
met, they are to conſider what ſum of money it will be 
neceſſary to raiſe for ſuch repairs as ſhall then be needful ; 
and after they have agreed what ſum is fit, they are to 
make an equal leyy, Degge, 171. 

And the major part of them that appear, ſhall bind the 
pariſh ; or if none appear, the churchwardens alone may 
make the rate; becauſe they, and not the pariſhioners, 
are to be cited and puniſhed, in defect of repairs, 
Cib/. 220. 

It is moſt convenient, that every pariſh act there be 
entered in the pariſh book of accounts, and every man's 
hand conſenting to it be ſet thereto; for then it will 
be a certain rule for the churchwardens to go by, 
Shaw. 5 5. 

By cuſtom there may be ſelect veſtries of a certain 
number of perſons elected yearly to make rates, and ma- 
nage the concerns of the pariſh for that year: and ſuch 
cuſtom is aggovd cuſtom, Read. Ch. Service, Gib/. 240. 
Str. 428. | 

It is holden, that a rate for the reparation of the fa- 
brick of a church is real, charging the land, and not the 
perſon; but a rate for ornaments is perſonal, upon the 
goods, and not upon the land. Gib/. 220. 

And in Feffery's caſe, 5 Co. 67. it was ſolemnly adjudg- 


| ed, that the rates for the repair of the church ſhall be laid 


upon every occupier of lands in the pariſh, altho' ſuch oc- 
cupier live-in another pariſh; and ſuch perſon may come 
to the veſtries of the pariſhioners, and vote in the mak- 


ing a rate: but he ſhall not be charged towards the orna- 
| ments 
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ments of the church, as for bells, repair of ſeats, bread 
and wine, clerk's wages, viſitation charges, -and the like, 
by reaſon of ſuch lands; for that the perfonal eſtates of 
the inhabitants are chargeable with every thing that doth 
not relate to the fabrick of the church, or repairs of 
the fences of the church-yard, or ſuch other things as 
concern the freehold. 

And therefore ſome have been of opinion, that church- 
. wardens ſhould make two rates; one upon lands and 
houſes, which may concern the freehold of the church, 
and another upon perſonal eftates and ſtock, to defray 
other expences.' But as this method creates conſuſion, fo 
it is ſeldom practiſed. 

And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe ; and that a foreigner who holds lands 
in the pariſh is as much obliged to pay towards the bells, 
ſeats, and ornaments, as to the .repair of the church; 
otherwiſe there would be great confuſion in making ſeve- 
ral levies, which he never obſerved to be practiſed within 
his knowledge. But he leaves it a query, among a di- 
verſity of opinons. p. 173. 

And Mr, Shaw, in his Pariſh law, having cited the 
authors who hold theſe different opinions, ſays, that the 
practice generally now goes according to the opinion laſt 
mentioned, namely, that foreigners occupying lands 
within the pariſh ſhall be charged to both ; and that the 
eccleſiaſtical judges, as well as the temporal, for the eaſe 
and convenience_which accrues from the making of one 
levy for all, do give countenance thereto, and begin to 
treat the contrary opinion as obſolete and out of doors, 
p. 92. 

a taxation by the pound rate is the moſt equitable 
way, and not according to the quantity of the land. 
Wad, b. 1. c. 7. 

E. 32 G. 3. Stead and another v. Heatin and another. 
In an action for a falſe return to a mandamus, that there 
was no cuſtom within the pariſh of Bradford that the in- 
habitants of the chapelry of Haworth ought to contribute 
one-fifth part of the money raiſed for the reparation and 
ſupport of the pariſh church of Bradford ; nor any cuſ- 
tom for the chapel-wardens of Haworth to make any rate 
upon the inhabitants of the towaſhip for church rates ; 
ſeveral queſtions aroſe ; amongſt others, 1, The cuſtom 
alledged in the declaration was, that the chapel wardens of 
Haworth ſhould pay to the churchwardens of Bradford ſo 
much, And by the evidence it appeared, that the * 

1 


, 


397 


Equal pound 


rate, 


Cuſtom in a p.. 
riſh to pay the 

church rate by 

diviſions, what 
ſhall be dee mad 
evidence 


thereof, 


398 Churchwardens. 


of Bradford conſiſted of ſix townſhips or vills, of which 
the town of Bradford and the chapelry of Hawwrth 
were two; and that each of theſe diſtricts nominated 
their own two wardens at a veſtry held for the whole 
pariſh, But the wardens of the town of Bradford were 
proved to have been always called churchwardens, and 
did in fact ſuperintend the pariſh church: and the war- 
dens of the other townſhips were always called chapel. 
wardens, It was objeQed that this cuſtom was bad; for it 
appeared that the churchwardens alluded to were only of. 
ficers for a particular townſhip, and by law there could be 
no churchwardens of any other diviſion than a pariſh; 
and taking them to mean the churchwardens of the whole 
pariſh, as upon the face of the cuſtom they muſt be ſup- 
poſed to mean, then the evidence did not ſupport the al- 
Jegation. 2dly, The cuſtom in queſtion being in diſpute. 
between the town of Bradford on the one hand, and the 
chapelry of Aaworih on the other, evidence was ad- 
mitted on the part of Brad/ord of certain accounts of their 
own Wardens in 1679, in which were the following en- 
tries; „Received of Haworth, who this year diſputed 
ce this our ancient cuſtom, but after we had ſued them, 
„paid it accordingly, 81. & 11. for coſts.” And at the 
head of the fame page was written; It is an anci- 
© ent cuſtom thus to proportion church lay, iſt, The 
« chapelry of Haworth pay one-fifth; Bradford a third 
« of the remainder, and the reſt to be equally divided ac- 
« cording to the churchwardens of the ſeveral other 
% townſhips in the pariſh.” It was objected that theſe 
accounts coming out of the hands of Bradford officers 
could not be made evidence by them of a right to call 
upon Haworth io contribute towards their rates. And 
that at all events if the receipt were evidence of the ac- 
tual payment, the other part ſtating the cuſtom ought 
not to be ſo conſidered. - Both theſe objections were overs 
ruled by Buller J. at the laſt Vert aſſize, and a verdict was 
taken for the plaintiffs, ſubject to be (et aſide, and a non- 
ſuit entered, if this court ſhould be of a different opinion. 
To the firſt he anſwered, that it was enough to ſupport 
the cuſtom that the officers of Bradford had always in 
point of fact been called churchwardens, and therefore it 
was a mere matter of deſcription, As to the 2d objec- 
tion he ſaid, that the receipt was good evidence, becauſe 
the officers of Bradford thereby charged themſelves with 
the actual receipt of ſo much money to the -uſe of the 


publick, for which they were bound to account, 2 
tha 


- 
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that as to the other writing ſtating the cuſtom, it was 
evidence on account of its being referred to by the receipt, 
and appearing to be all one document.—A rule nit for 
ſetting aſide the verdict having been granted ;—Law 
ſhewed cauſe againſt it; and Chambre and Topping again 
urged the ſame objections as before, —L. Kenyon Ch. J. As 
to the firſt objection : theſe officers may have obtained the 
name of churchwardens of the town of Bradford by pre- 
ſcription, for church-rates depend upon preſcription alone. 
But if that be not their legal name, it is ſufficient here, 
for they have made their return to the writ of mandamus 
as churchwardens of the town of Bradford; and it is 
merely a name of deſcription, And with regard to the ad- 
miſſibility of the evidence; it is clear that one entry was 
properly admitted, becauſe it charged the pariſh officers 
with the receipt of the money: and then the entry im- 
megiately preceding it muſt alſo be admitted, becauſe 
the other refers to it; in fact they are both parts of one 
and the ſame tranſadion, each explaining the other. 
Even without this reference, I do not ſee any objection to 
admitting the ad entry as evidence proprio vigore, becauſe 
uſages relating to pariſhes muſt be got out of the pariſh 
books. It is like the inftance of court rolls, which are 
frequently admitted in evidence, tho* they affect the 
rights of third perſons. However it is not neceſſary to 
decide it on this ground, tho' I have a ſtrong opinion upon 
it, but- without reſorting to it, I am clearly of opinion 
that it is admiſſible for the reaſon firſt given," The other 
judges concurred, Rule diſcharged. Durnf. and Eg, 
4 V. 669. 

Where lands are in farm, not the leſſor, but the tenant 
Mall be rated and pay. G'ib/; 221. 

An impropriator, tho* bound to repair the chancel, is 
alſo bound to contribute to the reparations of the church, 
if he hath lands in the pariſh, which are not parcel of the 
parſonage. Id. 221, 223. 

If any perſon find himſelf aggrieved at the inequality of 
the aſſeſſment, his appeal muſt be to the eccleſiaſtical judge. 
Dgge, 172. e 

And in ſuch caſe, if he will be relieved, he muſt ſhew, 
that he is illegally or unequally taxed in reſpeC of the quan- 
tity of his land, as being rated for more than he has, or that 
the land which he hath is over-rated, or that the rate was 
needleſs, or that ſome lands in the pariſh are omitted in the 
tate. Mod, b. 1. c. 7. 

* It 


399 


Tenant to be 
charged, and not 
the landlord. 
Impropriator 
how far charge- 
able, 


Appeal agaiaſt 
the rates, 


480 


Rates bow to be 
\ F:covered, 


Quaker refuſ- 
log to pay. 


Who ſhall re- 


pair, 


Who may com- 
pel the rep-irs 
to be made. 


Difference be- 
tween adding 
ſomething new, 
and repairing 
the old, 


Majority may 
rebuild, 


Repairing the 
chancel. 


cCaſion. 


* 


If any refuſe to pay the rates, being demanded by the 


urchwardens, they are to be ſued for in the eccleſfi. 


aſtical courts and not elſewhere. Gibſ. 219. Degge, 171. 


Allo a quaker, refuſing to pay church rates, may be 
ſued, as other pariſhioners, in the eccleſiaſtical court; or 
he may be proſecuted before the juſtices of the peace, in the 
fame manner as for his tithes, 


N. Their duty as to repairt; and therein concerning 
church Jeals, 


Of common right, the ſoil and freehold of the church 
is the parſon's; the uſe of the body of the church, and 
the repair of it, common to the pariſhioners; and the 
diſpoſing of the ſeats therein, the right of the ordinary, 
Gib. 221. | 

The ſpiritual court may compel the patiſhioners t6 
repair the body of the church, and may excommunicate 


every one of them till it be repaired z but thoſe that are 


willing to contribute ſhall be abſolyed, till the greater part 
agice to a tax. Read, Ch. Service, 

if the churchwardens ere or add any thing new, 
either to the fabrick of the church, utenſils, or church · yard, 


they mult have the conſent of the pariſhioners; and if ſuch 
additions are in the church, the biſhop's licenſe is alſo 


neceſſary, But where neceſſary repairs are wanting, the 
greater part of the pariſh will bind the leſs; and if the 
major part will not conſent, where repairs are neceſſary, 


the churchwardens may repair without their conſent, if 


upon notice given they refuſe to meet, or when they are 
met, refuſe to make a rate. But if a church fall down, 
the pariſhioners are not bound to rebuild it, Read, Ch; 
Service. 1 Vent. 367. a 

But if a church be ſo much out of repair, that it is ne- 
ceſſary to pull it down, or fo little, that it needs to be 
enlarged, the major part of the pariſhioners may make 4 
rate for new building or enlarging, as there ſhall be oc- 
This was declared in the 29 C. 2. by all the 
three courts ſucceſſively; not withſtanding the cauſe was 


laboured by a great number of quakers, who oppoſed the 


rate. Gid/. 221. 

The parſon, that is, the ſpiritual reQor, as alſo the lay 
impropriator, are bound by common right to repair the 
chancel, and is thereupon intitled to the chief ſeat thefe- 
in, unleſs atiother hath it by preſcription ; yet he = 


a-— 4 P 
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hot the diſpoſal of the ſeats therein, but the biſhop, 
Id. 223, 224. | - 

An iſle in a church, which hath time out of mind be- 
longed to a particular houſe, and been maintained. and 
repaired-by the owner of that houſe, is part of his frank 
tenement, and the ordinary cannot diſpoſe of it, or inter- 
meddle in it. Id. 221. 
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A ſeat, or priority in a ſeat, ih the body of the church, Seat inſeparable 


may be preſcribed for as belonging to a houſe, if it hath 


deen uſed, and allo repaired, time out of mind, by the in- 


habitants of ſuch houſe, Id. 221. 
And no one can claim a ſeat in a church by preſcription 


as appendant or belonging to land; but it muſt be laid as 


belonging to a houſe, in reſpeA to the inhabitancy there- 
of, Mood, b.4. c. 7. | . 

And therefore a ſeat may not be granted to a perſon and 
his heirs abſolutely; for the ſeat doth not belong to the 
perſon but to the inhabitant, G7//. 221. 


V. Their duty as to ſundry other matters, 


Evety church warden is an overſeer of the poor, altho? 
every overſeer of the poor is not a churchwarden. 43 El. 
c. 2. . 1. 5 

And in M. 15 C. 2. A churchwafden was committed 
by the two next juſtices, as churchwarden, for refuſing to 


from the houle, 


account for the money received and diſburſed by him; but 


on an habeas corpus he was diſcharged: becauſe by the war- 
rant of commitment it ought to appear that he was over- 
ſeer of the poor, for by the ſtatute of 43 El. that is an- 
nexed to his office of churchwarden, and the juſtices have 
no juriſdiction over him as churchwarden, but as overſeer. 
Dalt. 186. | 

They are to ſee that the church ways be well kept 
and repaired, And the right to a church way may be 
claimed and maintained by a libel in the ſpiritual court, 
2 RolPs Ar. 287. 

Churchwardens have the care of a benefice during its 
vacancy: Having firſt taken out a ſequeſtration from the 
ſpiritual court, they are to manage all the profits and ex- 
pences of the benefice for him that ſhall next ſucceed ; 
plough and ſow his glebe; take in the crop; collect tithes ; 
thraſh out and ſell corn; repair houſes and fences, and the 
like, And they ſhall take care that during the vacancy the 
Church ſhall be duly ſerved by a curate approved by the 
biſhop, whom they are to pay out of the profits of the be- 
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| nefice, And if the ſucceſſor thinks himſelf aggrieved by 
them, he may appeal to the eccleſiaſtical judge. Par, L. 99. 
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Cem. Par. Off. go. 

They (or the conſtable) ſhall levy the penalties for per- 
ſons exerciſing their worldly calling on the Lord's day, 
29 C. . e. 7. | 

They ſhall ſuffer no plays, feaſts, banquets, ſuppers, 
chu-ch ales, drinkings, temporal courts or leets, lay juries, 
muſters, or any profane uſage to be kept in the church or 
church yard. Can. 88, | os hy 

They ſha'l fee that the pariſhioners reſort to church, and 
continue there orderly, during divine ſervice; and hal] 
preſent the defaultets. Can. 90. 

They ſhall not ſuffer any idle perſons to abide either in 
the church yard, or church porch, during the time of di- 
vine ſervice, or preaching ; but ſhall cauſe them to come 
in, or to depart. Can. 19. | 

They ſhall levy the forfeiture of 12 d. a Sunday, on the 
goods of perſons not coming to church, 1 El, c. 2. 

They (or the conſtable) ſhall levy the penalty of 3s, 
4 d. for uſing unlawſul paſtimes on the Lord's day. 1C. 
c. I. 

They (or the conſtables or overſeers) ſhall levy the 
penalties for being preſent at unlawful conventicles, 
22 6. 2. 6. 1. 

They ſhall, on pain of 20 l. preſent at the ſeſſions once a 
year, the monthly abſence from church of all recuſants, 
and the names and ages of their children above nine years 
old, and the names of their ſervants. And if the paity 
preſented ſhall be indicted and convicted, the church- 
wardens ſhal] have a reward of 40s. to be levied of the 
recuſant's goods, by warrant of the juſtices in ſeſſions. 

> & 45 
They ſhall keep excommunicated perſons out of the 


They ſhall take care to have in the church a large 
bible, book of common prayer, book of homilies, a font 
of ſtone, a decent communion table, with proper cover- 
ings, the ten commandments ſet up at the eaſt end, 200 
other choſen ſentences upon the walls, a reading def, 
and pulpit, and cheſt for alms; all at the. charge of be 
pariſh, . Can. 80, 81, 82, 83, 84. 

They ought to keep the keys of the belfry, and to take 
care that the bells be not rung. without good cauſe, to be 
allowed by the miniſter and themſelves. Can. 88. Tia 

1 | 


Churchwardens. 

They ſhall have a box, wherein to keep the regiſter, 
with heed locks and keys, two keys to be kept by them, 
and one by the miniſter; and every Sunday they ſhall ſee 
that the miniſter enter therein all chriſtenings, weddings, 
and burials that have been the week before : and at the 
bottom of every page, they ſhall (with the miniſter) ſub- 
ſcribe their names. And they ſhall, within a month after 
March 25, yearly, tranſmit to the 'biſhop a copy thereof 
for the year before ſubſcribed as above. 

And ſuch regiſter, being carefully preſerved, is good 
evidence; and the falſifying of it is puniſhable at the com- 
mon law. Gib. 229 

They ſhall at the "VOY. of the pariſh, with the advice 
and direction of the minifter, provide bread and wine 
* the communion. Can. 20. | 

They (or the overſeers) ſhall levy the penalty of 51. for 
an incumbent not. reading the common prayer once a 
month. 13 14 C. 2. c. 4. 
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Reg ſter. 


Communiong 


Incumbent, 


They ſhall collect money on charity briefs, on pain of Charity briefd, 


201. 4 An. c. 14. 
They ſhall not ſuffer any rangers to preach, but ſuch 
as ſhall appear qualified on ſhewing their licence; and 


they ſhall ſee that ſuch preachers regiſter or ſubſcribe their 


names in a book to be kept for that purpoſe, with the day 


Strange preache 
es. 


when they preached, and the biſhop's name who granted 


the licence. Can. 50, 52. 

They ſhall, on certificate from the miniſter, apply to the 
magiſtrates for conviction of offenders in not burying in 
woollen, 30 C. 2. c. 3. 

Perſons who murder themſelves, or die excommunicated, 
are denied chriſtian burial; and therefore the chaired 
wardens are not to ſuffer them to be buried in the church 
or church yard, without ſpecial licence from the biſhop, 
Degge, 183. 

b They ſhall ov the penalties for eating fleſh on fiſh 
ah. 5 El. e 

They ſhall receive the penalties for ſervants, labourers, 
apprentices, or journeymen gaming in publick houſes, 
30 C. 2. c. 24. 

They ſhall receive the penalties for tipling and drunken- 
nels. 4 G. c. 5. 21 G. 2. c. 7. 

They (or the 1377 ſhall levy the penalty for 
3 tipling. 1 F. c. 

They ſhall receive the Sees for hawking ſpirituous 
liquors. 9 G. 2. c. 23. 


3 
They (or the overſcers) ſhall levy the penalty for ſelling Cera. 


corn by a wrong meaſure. 22 C. 2. c. 8. 
D d 2 They 


Burying in 
woollen. 


Perſons denied 
chriſtian burial, 


Eating fleſh on 
fiſh days, 


Gaming. 


Drunkenneſs, 


Suffering tips 


ling, 


Spirituous 
l:quors, 


_ Churchwardens, 


Bu'teraad They (or the overſeers) ſhall receive the penalties re- 
cheeſe, lating to butter and cheeſe, 136 14 C. 2. c. 26. 

Weights and They (or the overſeers) ſhall levy the penalties re- 
meaſures. lating to weights and meaſures, 16 C. c. 19. 22 G. 2, 


c. 8. 
Hawkers and They ſhall carry hawkers and pedlars trading with- 
pedlard. out licence, before a juſtice of the peacg. 9 & 10 V. 


c. 27. 

Greenwich They, together with the miniſter, are to ſign certifi- 
 beſpitals cates for the out-penſioners of Greenwich hoſpital, re- 
ſiding within their pariſh, with reſpe& to the idgntity of 
their perſons, in order to the receiving of their penſions, 

G. 3. c. 16. 
County rate. . They (or the overſeers) ſhall pay to the high conſtables 
the general county rate, out af their money collected for 
the poor, 12 G. 2. c. 29. 
Servants firing They ſhall receive the penalty for ſervants careleſs|y 
houſes. firing houſes, . 6 An. c. 31. | 
They ſhall receive the penalties for tracing hares in 
the ſnow (and other game penalties). 1 F. c. 27. 
Surveyors of the They ſhall join wich the conſtable and ſurveyor of the 
bighways. highways in chuſing and returning new ſurveyors. 13 
G. 3. c. 78. 


Tracing hares. 


VI. Of pręſentments; and therein concerning fideſmen 
or aſſiſtants. 


Oath to preſent, Churchwardens by their oath are to preſent or certify 
to the biſhop, or his officer, all things preſentable by the 
ecclefiaſtical laws, which relate to the church, miniſter, 
and pariſhioners. 

The articles delivered to them for their direction, are for 
the moſt part founded on the baok of canons made in the 
. year 1603, and the rubricks of the common prayer. 
Statute preſent» There are alſo ſeveral things which they are bound to 
mente. preſent by act of parliament: as tipling or drunkenneſs, 
by the ſtatute of 4 F. c. 5. recuſants by 3 J. c. 4 

They may preſent as often as they pleaſe, but ſhall not 
be obliged above once a year where it hath ſo been uſed, 
and not above twice any where; exceps it be at the biſhop's 
viſitation, Can. 116, 117. 

Free for taking For the preſentments of any church or chapel for one 
in preſentments. year, the regiſter ſhall have only 4d. Can, 116, 
dt. The miniſter may preſent where the churchwardens neg- 
preſent, — lect. Can. 113. But ſuch preſentment ought to be 
; upon oath, 2 Vent. 42. 


Book of articles. 


When to pre- 
ſeat. 


8 Ia 


Churchwardens. 408: 


In larger pariſhes, there are officers called ſideſmen (an- Sideſmen, 
tiently ſynodſmen, otherwiſe called queſtmen) to aſſiſt the 
churchwardens in their inquiries and preſentment of of- 
fenders: They ſhall be choſen yearly in Zafter week by 
the miniſter and pariſhioners, if they can agree; if not, by 
the biſhop. Can. 90. | 

The ſideſman's oath, ſaid to have been agreed on by $.deſman'soath, 
the civilians and common lawyers, is this : 

You ſhail ſwear, that you will be aſſiſlant to the church- 
wardens in the execution of their office, ſo far as by law you are 
hound : So help you God, Gibl, 242. 


VII. Their accounting. 


At the end of the year, or within a month after at when to ac- 
moſt, they ſhall before the miniſter and pariſhioners (at a court. 
veſtry) give up a juſt account of ſuch money as they have 
received, and alſo what they have particularly beſtowed in 
reparations, and otherwiſe, for the uſe of the church; and 
ſhall deliver up to the pariſhioners the money and pariſh 
goods in their hands, to be delivered over by them to the 
next churchwardens by bill indented. Can. 89. 

And if they refuſe; they may be preſented at the next How compelled 
viſitation by the new churchwardens ; or any of the pariſh do account. 
that are intereſted may by proceſs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 
have a writ of account at common law, And if they 
have diſburſed more than they have received, the ſuc- 
ceeding churchwardens ſhall pay what is due to them, 
and account it among their diſburſements, 1 Noll? 

Abr. 121. N 

In the caſe of Leman v. Goulty and another, H. 29 G. 3. Power of the 
it was determined, That although the ſpiritual court may {Piritval court. 
compel the churchwardens to deliver in their accounts, they 
cannot decide on the propriety of the charges made 
therein: 'And when they had delivered in their accounts, 
they had done every thing which that court had a power | 
of enforcing, and there was an end of their juriſdiction, it 1 
was functus officio, and if they take any ſtep after warde, it if 
is an exceſs of juriſdiction for which a prohibition will be We. 
granted even after ſentence, Durnf. and Ea. 3 V. 3. | f 

If the cuſtom of the pariſh is, for a certain number of Accounting to « 
perſons to. have the government thereof, and the account ſelect veſtry, 
is given up to them; the cuſtom is a good cuſtom, and the 
account given to them a good account, Gibſ, 242. 
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committing 
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Pariſhioners 
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ogainft them, 


Not anſwerable 


for i ndiſcretion. 


Churchwardens. 


Mr. Barlow ſays, that for diſburſements of any ſum 
not above 40 8. their own oath is held ſufficient proof; 


but for all ſums above, -receipts muſt be produced. Bar], 
105, But it may be more ſatisfactoty if receipts be pro. 
duced for all. | 

The allowance of the account may be by entring it in 
the church book of accounts, and having it ſigned by thoſe 
in the veſtry who allow the accounts. Barl. 105, 

When they have faithfully accounted, and their ac- 
count is allowed by the winifler and major part of the pa- 
riſhioners preſent, it ſhall not afterwards be in the power 
of any to make them account again; unleſs ſome fraud 
in their accounts is afterwards diſcovered. ' Hed, b. 1, 


Co 7. 

A. 7 G. 2. Wainwright and Bagſhau:, The churchwar. 
dens were cited into the court of Litchfield to account, 
They pleaded, that they had accounted at the veſtry ac- 
cording to law. Which plea was rejected; and there. 
upon a prohibition was granted: for the ordinary is not 
to take the account, he can only give a judgment that 
tkey do account; and to what purpoſe ſhould they be ſent 
back, to thoſe who have taken their accounts already, 


Str. 974, 1133. 
VIII. Their puniſoment on miſbebaviour. 


If the churchwardens waſte the goods of the church, 
the new churchwardens may call them to an account be- 
fore the biſhop, or bring their action at common law, 
Read. Ch. Service. | 

And whereas many churchwardens and overſeers, and 
other perſons intruſted to receive collections for the poor, 
and other publick monies relating to the churches 20d 
pariſhes. Whereunto they belong, do often miſpend the 
ſame, to the prejudice of ſuch pariſhes, and of the poot 
and other inhabitants thereof; and the pariſhioners, who 
are the only perſons ſometimes who can make proof 
thereof, have not been allowed to be witneſſes againl 
them: it is enacted, that in all actions to be brought in 
any court at /Y:fmin/ler, or at the aſſizes, for the reco- 
very thereof, the evidence of the pariſhioners, other than 
ſuch as receive alms, ſhall be taken and admitted. 3 V. 
6. 11. / 12. | ; 

But churchwardens are not anſwerable for indiſcretion, 
but for deceit only, if they lay out more money than 
needfy}, Hood, b. 1. c. 7· [N.B. * 


= , —— 


empted more than others. 1 Haw, 204, 


Churchwardens, 407. 


2 B. For their puniſhment for diſobeying orders of 
juſtices when acting as Overſeers of the Poor, or Pariſh Of- 
ficers: See Penalty on Overſeers for neglett of their duty; 


IX. Their indemnity on doing their duty. 


If any action be brought againſt any churchwardens, or Double coſts, 
perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 
may plead the general iſſue, and give the ſpecial matter in 
evidence: and if a verdict is given for them, or the plain- 
tif ſhall be nonſuit, or diſcontinue, they ſhall have 
double coſts. 7 J. c. 5. 21 J. c. 12. 

In Kerchival's caſe, M. 8 Car. An action was brought 
againſt the churchwardens for a preſentment upon com- 
mon fame of incontinency. Upog not guilty, it was 
found for the churchwardens, and moved, that they might 
have double cofts : But it was reſolved, that this being 
merely eccleſiaſtical, it is not within this ſtatute z for that 
the ſtatute was never intended, but where they ſhall be 
vexed concerning temporal matters, which they ſhall do 
by virtue of their office, and not for preſeatments con- 
cerning matters of fame. Cre. Car. 285, 286, 


Clergy, 


I. Clergymen. 
II. Benefit of clergy. 


I. Clergymen, 


BY the 43 El. c. 2. Clergymen are liable to the poor 7 to the 
rates, for their glebe and tithe. , 

And Mr. Hawkins fays, clergymen are within the pur- ,_,.. the 
view of the ſtatutes relating to the” repair of bighways, highways. 
in reſpect of their ſpiritual poſſeſſi ns, as much as any 
other perſons whatſoever in reſpe of any other poſſei- 
ſions ; for the words are general, and there is no kind of 
intimation therein that any particular perſons ſhall be ex- 
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- Shall not ſerve 
in war. 
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ſoned for incon- 


Clergy, 


And it ſeems to be now generally ſettled, that clergy. 


 publick charget, men are liable to all publick charges impoſed by act of 


parliament, where they are not ſpecially excepted. 

No clergyman ſhall rake to farm any lands (except he 
have not ſufficient glebe for the expences of his houſhold) ; 
on pain of 101, a month, half to the king, and half to 
him that ſhall ſue. 21 H. 8. c. 13. 

No clergyman ſhall buy to ſell again any cattle, corn, 
fiſh, wool, wood, victual, or any manner of merchandize; 
on pain of treble value, half to the king, and half to him 
that ſhall ſue: and the contract ſhall be void. 21 H. 8. 
c. 13, N 
No clergyman ſhall keep any tanhouſe, or any brewhouſe 
but for his own houſe ; on pain of 10 l. a month, half to 
the king, and half to him that ſhall ſue. 7d. 

The ordinary may puniſh clergymen for incontinency, 
by committing them to ward or priſon by his diſcretion, 
1 H. 7. c. 4. £ 

A perſon lay ing violent hands on a clergyman, may be 
puniſhed in the eccleſiaſtical court. 13 Ed. 1. ft. 4. 
2 Infl. 492. 

Clergymen in holy orders may have the benefit of 
clergy a ſecond, or third time, or oftener, 2 H. H. 374, 


A clerk in holy orders ſhall not be burned in the hand, 
but ſhall have the ſame privilege as if he-had been burned 
in the hand; and therefore ſhall not be drawn m queſtion 
in the eccleſiaſtical court, to deprive him, or infli any 
eccleſiaſtical cenſure upon him. 2 H. H. 389. p 

To the intent that clergymen may the better diſcharge 
their duty in celebration of "divine ſervice, and not be en- 
tangled with temporal buſineſs ; if any of them be choſen 
to any temporal office, he may have his writ to be dil- 
charged. 1 Int. 96. 1 1 

Ecclefiaſtical perſons have this privilege, that they 
ought not in perſon to ſerve in war, 2 [nft. 4. 

Eccleſiaſtical perſons are not bound to apprar at the 
torn, or view of frankpledge. 52 H. 3. c. 10. 9 Ed. 2. 
c. 3. 2 aft. 4. 

No clergyman ſhall be arreſted in any church or church- 
yard, whilſt he attends to divine ſervice, on pain of impri- 
ſonment of the offender, and ranſom at the king's will, 
and gree to the party aireſted. 50 Ed. 3. c. 5. 1 K. 2. 
g. 15. 

But the arreſt notwithſtanding (if not on a Sunday) is 


ood in law. Wat on, c. „ D. * 
8 aw, Watſon, c. 34. p. 344 The 
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The body of a clergyman may not be taken by force of Shall not be te- 
any proceſs upon a flatute ſtaple, or ftatu:e merchant, — llatuie 
2 Inſt. | | 

If ation of treſpaſs, debt, account, or other action Nor on a capias, 
wherein proceſs of capias lies, be brought againſt a clerk 
in holy orders, and the ſheriff return that he is a clergy- 
man beneficed, having no lay fee in which he may be 
ſummoned, in this caſe the plaintiff cannot have a copias 
to arreſt his body, but a writ to the biſhop to compel him 


to appear. 2 nfl. 4. Degge 157. f 
If a perſon be bound in a recognizance in the chan- Sheriff ſhall at 


cery, or in any other court, and he pay not the ſum at -— $4 as 
the day; by the common law, if the perſon had nothing goods. 

but eccleſiaſtical goods, the recognizee could not have 

a levari facias to the ſheriff ro levy the ſame of theſe 

goods, but the writ ought to be directed to the biſhop to 

levy the ſame of his eccleſiaſtical goods. 2 Inft. 4. 

A clergyman ſhall be amerced only according to his $hall not be 
lay tenement, and not after the quantity of his ſpiritual ms = his 
benefice, Magna Chart. c. 14. Gibf. 15. * 

Diſtreſſes ſhall not be taken by ſhe:iffs, or other of the pigtes not to 
king's miniſters, in the inheritance of the church where- be made on his 
with it was anciently endowed ; but otherwiſe if it is of late — 2. 
purchaſe. 9 Ed. 2. c. 9. 2 Infl. 4. Gibſ. 18. 

A clergyman is not bound to pay tolls or other like Shall not pay 
cuſtoms, for his eccleſiaſtical goods; and if he be mo- * 
leſted therefore, he may have a writ for his diſcharge, 0 
2 Infl. 4. Gibſ, 21. | 

And this not only for all the goods and merchandizes 
of clergymen gotten upon their church livings, but alſo 
for all goods and merchandizes by them bought, to be 
ſpent upon their rectories and church  livings. Degge 
153. 

L. Coke, in his readings on the Magna Charia, ſays gyfervation, 
thus: „True it is, that eccleſiaſtical perſons have more 
* and greater liberties than other of the king's ſubjects, 

* wherein to ſet down all would take up a whole volume 
* of itſelf, and to ſet down no example agreeth not with 
the office of an expolitor ; therefore ſome few exam- 
e ples ſhall be expreſſed, and the ſtudious reader left to 
** obſerve the reſt as he ſhall read them in our books, and 
* other authorities of law.” And the inſtances he gives, 
are chiefly thoſe which are mentioned above; nevertheleſs 
I do not find any author fince his time, who hath ſaid 
what are thoſe other many great privileges of the clergy ; 
but the authors do generally adhere to theſe particular 

7 | - inſtances, 


Clergy. 


inſtances, probably as being ſupported by fo great an au. 
thority: Other privileges have been aboliſhed fince his 
time by acts of parliament, and the adjudications of the 
temporal courts; and others perhaps loſt by diſuſe; and 
poſſibly ſome of the inſtances abovementioned would 
have been gone likewiſe, or not looked upon as of ſo 


much authority, if they had not been vouched by lord 
Coke, 


IT. Benefit of clergy. 


I. Original of the benefit of clergy. 

TI. By-what perſons it may be demanded. 
LI. In what caſes it may be demanded. 
TV. At what time it muſt be demanded. 

V. Effett of clergy allowed, 


1. Original of the benefit of clergy. 


A Nciently princes and ſtates, converted to Chriſtianity, 
in favour of the clergy, and for their encourage- 
ment in their offices and employmeats, and that they might 
not be fo much intangled in ſuits, did. grant to the clergy 
very bountiful privileges and exemptions ; and particularly, 
an exemption of their perſons from criminal proceedings, 
in ſome capital caſes before ſecular judges z which was the 
true original of the benefit of clergy. 

The clergy incteaſing in wealth, power, honour, num- 
ber, and intereſt, afterwards ſet up for themſelves ; and 
that which they obtained by the favour of princes and 
Rates at firſt, they now began to claim as their right, and 
2 right of the higheſt nature, namely, by the law of God; 
and by their canons and conſtitutions endeavoured, and 
in ſome places obtained, vaſt extenſions of theſe exemp- 
tions, both with regard to the perſons concerned, to wit, 
not only to perſons in holy orders, but alſo to all that had 
any kind of ſubordinate miniſtration relative to the church; 
and likewiſe in reſpect of the cauſes, exempting as far 35 
they could all cauſes of clergymen, as well civil as crimi- 
nal, from the juriſdiction of the ſecular power, and wholly 
ſubordinating them immediately and only to the eccleſiaſti- 
cal juriſdiction, which they ſuppoſed to be lodged firſt in 
the pope by divine right and inveſtiture from . 
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from the pope ſhed abroad into all ſubordinate and eccle- 
ſiaſtical juriſdiction, | | 

And by this means they endeavoured, and in ſome king- 
doms and for ſome ages obtained, that there was a double 
ſupreme power in every kingdom: the one eccleſiaſtical, 
abſolute, and independent upon any but the pope, over ec- 
cleſiaſtical men and cauſes ; and the other ſecular, of the 
king, or civil magiſtrate, 

But this claim of exemption, altho' it obtained much 
in this kingdom, yet grew ſo burdenſome, that it was 
from time to time qualified and abridged by the ciyil 
power, ſometimes by acts of parliament taking it away in 
ſome caſes, ſometimes by the interpretation. and conſtruc- 


tion of the judges, and ſometimes by the contrary uſage ' 


of the kingdom: for eccleſiaſtical canons never bound in 
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England farther than they were received, and ſo had not 


their authority from their own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that ad- 
mitted them, and only ſo far forth as they were ſo ad- 
mitted, 

And therefore if they were indicted in caſes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
there the privilege of clergy was not allowed; and there - 
fore not in indictments of treſpaſs or petit larceny. 

Alſo it was not allowed them in high treaſon. 

But at the common law, in all caſes of felony or petit 
treaſon, clergy was allowable, excepting two, lying in 
wait, and burning of houſes (which were looked upon as 
hoſtile acts, and the authors of them therefore not intitled 
to the common privileges of ſubjects). 2 H. H. 323— 


330. ; 


II. By what perſons it may be demanded. . 


By a favourable interpretation of the ſtatutes relating 
to the benefit of clergy, not only thoſe actually admitted 
into ſome inferior order of the clergy, but alſo thoſe who 
were never qualified to be admitted into orders (which was 
formerly tried by putting them to read a verſe) have been 
taken to have a right to this privilege, as much as perſons 
in holy orders. 2 Haw. 338. 

But by the common law a woman could not have the 
benefit of clergy : but now by the ſtatute of 3 W. c. g. 
a woman convicted or outlawed for any felony for which 
a man might haye his clergy, ſhall, upon praying the = 
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Hereticks, 
Jews, Turks, 
perſons excom- 
munieate. 


* 


F 


— Ea. 


Perſons having 
had clergy once. 


Burniog inthe 
hand. 


Burning not 2 


of the convic- 
tion. 


nefit of that ſtatute, be ſubjeR only to ſuch puniſhment as 


a man would be in the like caſe. ; 

L. Hale ſays, a perſon convicted of hereſy, a Jew, or 2 
Turk, ſhall not have their clergy ; but a perſon excom- 
municate ſhall have his clergy. 2 H. H. 373. | 
But by the 5 An. c. 6. which aboliſhed the ceremony of 
reading, the wall of partition (as Sir Michae! Fofter ex- 
preſſes it) between ſubject and ſubject under one and the 
ſame degree of guilt, is taken away; which meaſure in- 
titled to the indulgence of the Jaw, in common with the 
reſt of their fellow ſubjects, all thoſe who before were ſup- 
poſed to be under a legal incapacity for orders, as Jews, and 
ſome others were, and likewiſe thoſe who in preſumption 
of law were not qualified in point of learning, of which 


reading a ſcrap of Latin (viz. miſerere mei Deus) which 


they called the neck verſe, was commonly made the teſt, 
And from this period, the meaſure of puniſhment hath 
been governed by the degrees of real guilt, and not by the 
function or abilities of the offender, . FH. 305, 6. 

But Mr. J. Blackflone in his Commentaries obſerves, 
that it hath been ſaid, that Jews, and other infidels and 
hereticks, were not capable of the benefit of clergy till 
after the 5 Ann. c. 6. as being under a legel incapacity 
for orders. But he queſtions whether this was ever ruled 
for law, fince the re-introduCtion of the Jews into Eng- 
land, in the time of Oliver Cromwell, For, if that were 
the caſe, the Jews are ſtill in the ſame predicament, which 
every day's experience will contradict: the ſtatute of Ann. 
having certainly made no alteration in this reſpect; it 
only diſpenſing, with the neceflity of reading in thoſe 
perſons, who, in cafe they could read, were before the act 
intitled to the benefit of their clergy. 4 J. 373. 

By the 4 H. 7. c. 13. Every perſon (not being with- 
in orders) who hath once been admitted to his clergy, 
ſhall not be admitted to the ſame a ſecond time. 

And if he is convicted of murder, he ſhall be marked 
(unleſs he is a peer, 2 H. H. 376) with an M, on the 
brawn of the left thumb; and if for any other felony, 
with a T. 4 H. 7.c. 13. | 

But he ſhall not be ouſted of his clergy, by the bare 


conclubve proof maik in his hand, or by a parol averment, without the re- 
cord teſtifying it, or a tranſcript thereof (accotding to the 
following ſtatutes). 2 H. H. 373. | 5 

And therefore the burning in the hand ſeemeth now to 
be of little uſe, and (as Sir Michael Fifter obſerves) can 


ſcarcely be called eyen ſo much as a ſlight puniſhment; 5 
rather 


. 
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rather a piece of abſurd- pageantry, tending neither to the 
reformation of the offender, nor for example to others ; 
to wit, burning the offender in the hand with an iron 
ſcarcely heated. Foft. 372. 

By 34 & 35 H. 8. . 14. The clerk of the crown, Conviftion how 
or of the peace, or of the aſſize, ſhall certify a tranſcript to be certified, 
briefly of the tenor of the indictment, outlawry, or con- 
viction, and attainder, into the king's bench in 40 days: 

And the clerk of the- crown, when the judges of aflize, - 

or juſtices of the peace write to him for the names of 

ſuch perſons, ſhall certify the ſame with the cauſes of the 
conviction or attainder. | | 

Another method is given by the 3 W. c. 9. which How it may be 

enaQs, that the clerk of the crown, clerk of the peace, 2 — 
or clerk of the aſſiae, where a perſon admitted to clergy ſhal! 
be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf, certify a tranſcript briefly and 
in few words containing the effect and tenor of the in- 
did ment and conviction, of his having the benefit of 
clergy, and the addition of the party, and the certainty of 
the felony and conviction, to the judges where ſuch per- 
ſon ſhall be indicted for any ſubſequent offence, /. 7. 

Alſo it ſeems, that if the party deny that he is the ſame Ho tried whe- 
perſon, iſſue muſt be joined upon it, and it muſt be found ther be is the 
upon trial that he is the ſame perſon, before he can be e peiſoa. 
ouſted of clergy. 2 H. H. 373. 


— — — — 2 


— 


II. In what caſes it may be demanded. 8 


By the 25 Ed. 3. fl. 3. c. 4. All manner of clerks, Formerly at. 
who ſhall be convicted before the ſecular judges, for any los ed ia all ſe- 
treaſons or felonies, touching other perſons than the king PR 
himſelf, ſhall have the privilege of the holy church, 

Clergy was never allowed in this nation in caſes of gut not ig trea- 
high treaſon, nor is it allowed on indictments of petit lar- fon or perit lar- 
ceny or treſpaſs ; but by the above recited act, clergy was . 
allowed in all treaſons and felonies, except treaſon againſt 


the king: So that after this ſtatute the benefit of clergy | '1 2 
might be pleaded and allowed in all other treaſons and 5 * 
felonies. Hale's Pl, 230. 2 H. H. 326. ' 


Conſequently, wherever clergy is not allowable in any Clergy taken 
other caſes, it is taken away by ſome ſubſequent act of away by f- 
parliament. Hale Pl. 230. | N42 

Conſequently, where a new felony is made by an act Allowed in new 
of parliament, clergy is to be allowed, unleſs expteſsly felonies, unless 
taken away by ſuch ſtatute, 7, IE 
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And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes, regularly in other 
caſes, clergy is allowable. 2 H. H. 335. 

But if the ſtatute enacts generally, Ca it ſhall be fe. 
lony without benefit of clergy, or that he ſhall ſuffer as in 
eaſe of felony without benefit of clergy, this excludes it 
in all circumſtances, and to all intents, Id. 
Therefore It follows further from what hath been ſaid, that in all 
where clergy is caſes on in act - parliament ouſteth clergy, in caſe of | 
excluded, be any felony, the indictment muſt preciſely bring the part 
ry within the caſe of the ſtatute: — alto poſſibly 
ſence within the the fact itſelf be within the ſtatute, and it may fo appear 
Katuie, upon the evidence, yet if it be not fo alledged in the in- 

| dictment, the party, tho* convict, ſhall have his clergy, 

2 H. H. 336. 

But altho' the caſe be fo laid in the indictment, that it 
comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that tho? it be 
a felony, yet it is not ſo qualified as laid in the indictment, 
the jury ought to find him guilty of the felony fimply, but 
not as to the matter laid in the indictment, and thereupon 
the priſoner ſhall be admitted to his clergy ; and this is 
commonly done, 2 H. H. 366, 

Ind;fment ona But if the ' offence was capital at the common law, 
Aatute which and a ſtatute only excludes it from clergy ; the indictment, 
ouſteth of clersy in ſuch caſe, need not conclude again the form of the /1a- 
* fe. tute, becauſe the ſtatute doth not alter the nature of the 
lony at common offence, but leaves it to its proper judgment, and only 
law. takes away a perſonal privilege of exemption from ſuch 
* 2 Haw. 342. | 
urthermore, from what hath been obſerved above, 
it follows, that where an act taketh away clergy from the 
principal, and faith nothing of the acceſſary; the accel- 
ſaries, as well before as after, ſhall have their clergy. 


11 Ce. 37. Fe. 355. 
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Acteſſary. 


IV. At what time it muſt be demanded. 


To be demandes By the ancient common law, the benefit of clergy wan 
after conviction. demanded as ſoon as the priſoner was brought to the bar, 
before any indictment or other proceeding agaiuſt him; 
but this was found a great inconvenience to the priſoner, 

becauſe poſſibly he might have been acquitted of the ſe- 

lony; or if not, yet in caſe of inqueſt of office, be 

loſt his challenges to ſuch inqueſt, and yet upon fuch 

inqueſt found, he forfeited his goods, and the * 1 

ä ands j 


* oO —— ao 


lands; and therefore Priſet Ch. J. with the advice of the 
other judges, in the reign of H. 6. for the ſafety of the 
innocent, would not allow the priſoner the benefit of 
clergy before he had pleaded to the felony, and (having 
the benefit of his challenges and other advantages) had 
been convicted thereof: which courſe hath been generally 
obſerved ever ſince. 2 I,. 164. 2 H. H. 378. 

And this benefit of clergy may be allowed by the 
court in diſcretion, tho” the party challenge it not. Hale: 
Pl. 239. 


V. Effet of clergy allowed. 


Perſons admitted to their. clergy, may be continued 
in priſon as a further puniſhment, not exceeding one year, 
18 El. c. 7. » 

And by 4 G. c. 11. Perſons convicted of offences within 
benefit of clergy (except receivers and buyers of ftolen 
goods) may, inſtead of being whipped and burnt in the 
hand, be tranſported for ſeven years, 


And by the 19 C. 3. c. 74. When any perſon ſhall be Moy be fined or 


convicted of any felony within the benefit of clergy, for 
which he ſhall be liable to be burned in the hand, the 
court may, if they think fit, inſtead thereof, impoſe upon 
the offender a moderate pecuniary fine; or otherwiſe, in- 


May be allowed 
tho* not de- 


Perſons having 


their clergy may 


de continued in 
gaol. 


May be tranſ- 
ported, 


ſtead of ſuch burning, in any of the caſes aforeſaid ex- 


cept manſlaughter, may order the offender to be once or 
oftener, but not more than thrice, either publickly or 
privately whipped, ſuch private whipping to be in the 
preſence of not leſs than two perſons, beſides the offender 
and the officer who inflicts the ſame; and in caſe of female 
offenders, in the preſence of females only. /. 3. 

Provided, that this ſhall not extend to deprive the court 
of the power now veſted in them, of detaining ſuch of- 
fender in priſon for any time not exceeding one year, or of 
committing him to the houſe of correction or other pub- 
lick workhouſe, to be kept to hard Jabour for any time 
not Jeſs than fix months, nor exceeding two years: but 
ſuch perſon, after ſuch burning, or after ſuch whipping or 
fine, may be ſo detained or committed, and with ſuch ac- 
cumulated puniſhment, in caſe of eſcape from fuch houſe 
of correction or workhouſe, as if this act had not been 
made, ſ. 4. | 
A perſon admitted to his clergy forfeits all his 
goods that he bath at the time of the conviction. 2 H. 


But 


Shall forfeit 
their goods. 
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But not lands. But preſently upon his burning in the hand, he ougbt 
to be reſtored to the poſſeſſion of his lands, and from 
thenceforth to enjoy the profits thereof, 72. 

Alſo it reſtores him to his credit; and conſequently en- 
ables him to be a good witneſs, 2 Hew. 364. 

And it is holden that after a man is admitted to bis 
clergy, it is actionable to call him felon ; becauſe his of- 
fence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged, 2 Haw. 365. 


Clerk of the peace. 


T* cuſlas ratulorum {hall appoint an able and ſuffici- 
ent perſon, reſiding in the county or diviſion, to 
execute the office of clerk of the peace, by himſelf or his 
ſufficient deputy (to be allowed of by the ſaid cu/tos rotu- 
lorum, 37 H. 8. c.1.); and to take and receive th? fees, 
profits, and perquiſites thereof, for ſo long time only as 
- ſuch clerk of the peace ſhall well demean himſelf in his 
ſaid office. 1/77. c.21. /. 5. 

But the cu/fos rotulorum ſhall not ſell the place of 
clerk of the peace, or take any bond or other aſſurance to 
receive any reward, fee, or profit, directly or indirealy, to 
him or to any other perſon for fuch appointment ; on pain 
that ſuch cu/os rotulorum ſelling, and ſuch clerk of the 
peace buying, ſhall be diſabled to hold their. reſpective 
places, and ſhall each forfeit double value of the thing 
given, to him who ſhall ſue.) 1 V. c. 21. / 8. 

And every clerk of the peace, before he enters upon the 
execution of his office, ſhall in open ſeſſions take the oath 
following: | 
1 B. do fwear, that I have not, nor will pay any ſum or 

ſums of money, or other reward whatſoever, nor given 

any bond er other aſſurance to pay any money, fee, or profit, 
direciiy or indirect y, to any perſon or perſons whomſoever, & 
ſuch nomination and appointment: fo help me God, 1 W. 
c. 21. f. 9. 


Qualiſyiog. He ſhall moreover take the oaths of allegiance, ſupre- 
macy, and abjuration, and perform the other requiſites, 


as other perſons who qualify for offices. 


No 
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Clerk of the peace. 


No clerk of the peace, or his deputy, ſhall act as ſolici- 


tor, attorney, or agent, or ſue out any proceſs at any ge- 
neral or quarter ſeſſions, where he ſhall execute the of- 
fice of clerk of the peace or deputy ; on pain of 501., to 
him who ſhall ſue ia twelve months, with treble coſts. 
22 C. 1. c. 46. / 14. 

The clerk of the peace ſhall certify into the king's 
bench, the names of ſuch as be outlawed, attainted, or 
convicted of felony, 34 œ 35 H. 8. c. 14. 

He ſhall deliver to the ſheriff, within twenty days after 
Sept. 29, 15 ** perfect eſtreat or ſchedule of all fines 
and other forfeitures in ſeſſions. 22 & 23 C. 2. c. 22. 
7. 


And ſhall alſo yearly, on or before the, ſecond Monday 
after the morrow of All Souls, deliver into the court of 
exchequer a perfet duplicate, certificate, and eſtreat of 
all ſuch eftreats and ſchedules delivered to the ſheriffs ; on 
pain of 50 l., half to the king, and half to him that ſhall 
ſue, 22 & 23 C. 2. c. 22. F 8. And moreover he may 
de amerced for the ſame by the barens of the exchequer. 
G. c. 15. 

1 And he ſhall, upon delivery of the ſaid eftreats into the 
court of exchequer, take the following oath, to be admi- 
niſtered by one of the barons : 


72 Hall ſwear, That theſe eflreats, now by you de- 
livered, are truly and carefully made up and examined, 
and that all fines, iſſues, amerciaments, recognizances, and 
farfeitures, which were ſet, loſt, impoſed, or for ſtited, and in 
right and due courſe of law ought to be efirected in the court of 
exchequer, are, to the beſt of your knowledge and under/landing, 
therein contained ; and that in the ſame ęſtreati are alſo can= 
tained and expreſſed, all ſuch fines as have been paid into the 
court, from which the ſaid eflreats are made, without any wil- 
ful or „ omi/ſion, miſnomer, or defedd u bat- 
ve ver, 4 5 W. c. 24. ſ. 5. | 

And if he ſhall ſpare, take off, diſcharge, or conceal 
any ſuch fine or forfeiture, unleſs it be by rule of court, 
be ſhall forfeit treble value, half to the king, and half to 
him that ſhall ſue ; and ſhall alſo forfeit his office, and be 
incapable to be employed in any office, where the revenue 
is concerned, 22 & 23 C. 2. c. 22. /.9. 

The clerk of the peace is not bound to enter judgment, 
er the like, at the ſuit of any, without baving the fee due 
for the ſame z but if the court order any thing without 
luit of another, to wit, ar offcio, there he ought to enter 

Vors. I. E e the 
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Penalty of con- 
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Clerk of the peare. 
the ſame without having any fee for the entering thereof, 
Crom. 159. wr bn . 

Alſo Mr. Crompton ſays, he ſhall have for every recog. 
nizance of the peace taken in court 2 8., and for every te- 
leaſe of the peace there 2 8., and for proceſs awarded 
againſt any to find ſurety of the peace 26. Crom. 160. 

And by 10 & 11 . . 23. he ſhall have only 28. for 
drawing an indictment of felony; and if it is defective he 
ſhall draw a new one gratis, an pain of 51. with full coſts 
to him that ſhall ſue. 7, 8. | 

His fees alſo in divers other caſes are ſpecially limited by 
act of parliament: and it ſeemeth to be one of the defiderata 
in the juſtices law, that the clerk of the peace's fees ate 
not aſcertained in all inſtances, even as thoſe of the other 
clerks (o juſtices of the peace by the ſtatute of the 26 
G. 2. c. 14. And withal it might be requifite to inſert in 
the table to be agreed on for that purpoſe, by whom the 
ſame ſhall be paid in the ſeveral inftances reſpectively, and 
what ſhall be the courfe of recovering the ſame on non- 
payment. 

May be dif. If any clerk of the peace ſhall miſdemean himſelf in 
* 3 the execution of his office, and thereupon à complaint and 
charge in writing of ſuch miſdemeanor ſhall be exhibited 
againſt him, to the juſtices in ſeſſions, the ſaid joſtices may, 
on examination and due proof thereof openly in the {aid 
ſeſſions, ſuſpend or diſcharge him from the ſaid office; and 
in ſuch caſe, the cuſſos rotu/orum {hall appoint another able 
and ſufficient perſon, reſiding in the ſaid county or div 
fion, to be clerk of the peace. And in cafe of refuſal ot 
negle& to make ſuch appointnzent, before the next gene- 
ral quarter ſeſſions, the juſtices in ſeſſions may appoint one. 

1. c. 21. /.6. | | 
His duty, in other matters is interſperſed where it falls in 

amongſt the other titles of this book. 


Appointment of a clerk of the peace; on the 
37 H. 8. c. 1. and 1 V. c. 21. 


Terre as the office of clerk of the peace for tbe county 
of is now void by the death of ——— gentle 
man, late clerk of the peace for the ſaid county ; Know all men 
by theſe preſents, that I — cyſtos rotulorum / the county 
aforeſaid, do hereby nominate, elef?, appornt," and affign C. P. 
gentleman, an able and ſufficient perſon, 2 1 d and learned 
in the lau's of England, and reſiding tn the fard county, (1 be 
Clerk of the peace for the ſaid county; ts boldy ente ute, 7 
a Y 4 -- ij 
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Clerk ok the peace, 419 
enjoy the office of clerk of the peace for the county afereſaid by 
himſelf or bis ſufficient deputy ; and to take and recrive the 
fees, profits, and perqu/ites thereof, fo longſas he ſhall well, juſtly, 
and honeflly demean himſelf in his ſaid office, In witneſs where 
of 1 the ſaid have hereunto ſet my hand and ſeal, the 


—— day of — In the gear 


| Clipping Money. See Coin, 
Clockmaking. See Servants, 
Cloth and Clothier. See Woollen Panufaaure. 
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Coaches and tarts uſed foꝛ 
..... pleaſure, 


BY the 25 G6. 3. c. 47- The commiſſioners for the To be under the 
duties on houſes and windows, ſhall be commiſſioners management of 
for the duties on coaches, carriages, and horſes; and the n che us. 
duties thereupon are to be aſſeſſed, collected, received, and gow duties, and 
paid by ſuch perſons, and in like form and manner, and *2 be recovered 
with ſuch allowances, and under ſuch penalties, forfeitures, ** 9 
and diſabilities, and according to ſuch rules and directions, 
as are appointed for raiſing the duties on houſes and win- 
dows ; and all powers and authorities, clauſes and things, 


now in force relating” thereto, ſhall be in full force in the 


four wheels, chaiſe marine, chaiſe with four wheels, and "289 with 4 
caravan, or by what names ſoever ſuch carriages now are 
or hereafter may be called, kept by any perſon for his own 
uſe, or to be let out for hire (except licenſed hackney 
coaches ), ſhall be paid 7 J. yearly. / 2. 
And by 29 G. 3. c. 49. a further additional duty ſhall Additional duty, 
be charged upon _ perſon keeping one ſuch carriage | 
as aforeſaid, 20 8. yearly ; and where tw» are kept, 208. 
for one, and 40 8. for the other; ind where three or more 
are kept, 20 6. for one, and'31. for each of the others. 


. 

And by 31 G. 3. c. F. a further duty was impoſed of 
10 J. per cent. upon the groſs amount of the ſaid duties, 
which was to ceaſe when certain debts were diſcharged, 
occafioned by the late armament reſpecting Spain. But by 
33 C. 3. c. 48. / 24. the ſaid duty is made perpetual. J. 1. 
— Ee 2 1 4 And 


Coaches and carts 
And by 36 G. 3. c. 14. / 1. a further additional duty is 
impoſed of 101. per cent. upon the groſe amount of the {aid 
duties, but not to extend te the above duty of 10 l. per cent, 
granted by 31 C. 3. . 5 | 
Nor ſhall thoſe additional duties extend to carriages ex -· 
empted from duty by any former a; nor to licenſed 
hack ney coaches ; nor to carriages let out to travel poſt by 
perſons licenſed to let poſt hot ſes. 29 G. 3+ c. 49. / 1, 2. 4 


36 G. 3. c. 14. ¼ 1. 


To be recavered 
«3 former duties. 


Dury on car» 
riages with 2 or 


3 Wheels 
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Penalty, ; 


Preſent duties 
on cert in car» 


riages to ceale, 


And by 35 G. 3. c. 109. / 1. the additional duties im- 
poſed by 29 G. 3. c. 49. upon coaches and diligences with 
four wheels, kept as publick ſtage coaches, for the purpoſe 
of conveying paſſengers for hire, and duly entered as ſuch, 
and for which an annual duty of 51. impoſed by 16 G. 3. 
is duly paid, (hall ceaſe and be no longer paid. 

Upon feveral appeals, the commiſſioners were of opinion, 
where an innkceper, who keeps ſeveral four-wheel car- 
riages, and enters the ſame, but' keeps one in addition for 
no other purpoſe than to be made uſe of when any of thoſe 
carriages for which the duty is paid were out of- repair, 
and were never made uſe of on any other occaſion, that 
ſuch additional carriages were not liable to pay the duty; 
but the judges were of opinion their determination was 
wrong. 23d May 1794+ | | 

The ſaid duties to be paid in addition to all former du- 
ties, and are to be aſleſſed, raiſed, levied, and collected 
according to, and under the ſame rules and regulations 2 
by the ſaid act of 25 G. 3. c. 47. is duected. {+ 9, 10. 16. 

And by 25 G. 3. c. 47. for every calaſh, chaiſe, or 
chair, with two or three wheels, or by what name ſo- 
ever ſuch carriages are or may be called, drawn by 
one or more horſes, kept by any perſon for his own 


| uſe, or to be let out for hire, ſhall be paid 31. 10 8. yearly. 
＋ 2. | 
And if the perſon to whom ſuch _ ſhall belong, 


ſhall not have entered the ſame as directed by the ſaid 
act of 25 G. 3. he ſhall forfeit 5 J. for every ſuch carriage 
ſo uſed, over and above all expences in proſecuting for 
the ſame. To be recovered' before one juſtice, on con- 
igfhon, ot oith of one witneſs, by diſtreſs, half to the in- 
ſormer, and half to be paid to the collector of the pariſh 
or place, to be added to the aſſeſſment of ſuch place. 
29 C. 3. c. 49. 19. 

By 35 C. 3. . 109. the preſent duty of 31. 10% 
charged by the 25 G. 3. . 47. on carriages. with two 
wheels, of the fallowiog deſcription, ſhall ceaſe. / of 4 
8 14 


/ 
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And in lieu thereof, for every carriage with leſs than New duty on 
four wheels; by whatſoever name called or' known, and os bein- 
drawn by one horſe and no more, which ſhall or may be — 
vſed in the affairs of huſbandry, or for carrying goods, ocrationally uſed 
wares, or merchandize, from place to place in the way of lr other for- 
trade, but which hall or may be uſed occaſionally for the 1 
conveyance of perſons, and which fhall be conſtructed do ( oniy. 
wholly of wood and iron, without any covering other than 
a tilted covering, or any lining whatever, and without 
fprings, and which ſhall have the words, A TaxeD Carr, 
and alſo the owner's name and place of abode; there ſhall 
be paid 10 8. yearly, by the perfon keeping the fame; 
which duty mall be raiſed, levied, collected, paid, ac- 
counted for, and applied, in the'ſame manner, by the ſame 
perſons reſpeRively, and under the like rules, directions, 
and proviſions, and to the like uſes, as tbe duties on car- 
riages with four, three, or two wheels, /. 2, - 

And the ſaid duty of 108. ſhall be alſo liable to the ad- 
ditional duty of 10 l. per cent. granted by 31 G. 3. c. 5. 
35G. 3. c. 109. 7. 8 

Provided, that no carriage ſhall be deemed to be within Carriages of a 
the proviſions of this act, where the firſt price or original Þ\gh-r price 
ſum paid for the ſame to the maker thereof, or for any ſub- iuia the © 
ſequent alteration or addition (repairs excepted), exceeded —— of this 
12 1. F. ‚ | W f 

Abu owner ſhall mark or paint, on a black ground Owner's name, E 
in white letters, or on a white ground in black letters, on ro er de 
' the outſide of the back pannel, or back part of ſuch car- — 
riage 3 or if it has no bac k part on which the ſame can be 
put, then on the fide, or ſome conſpicuous part on the 5 
outſide thereof; his chriſtian and ſurname, and place of 4 
abode, and the wards, A TAXED Car, in Roman let- - 
ters, and in words at full length ; ſuch letters to be at 
leaſt one inch in length each, and of a breadth in propor- 
tion ; and ſhall, upon demrand, produce ſuch carriage ſo Corriages to be 
marked to the aſſeſſor, ſurveyor, or inſpector; or at any produces when 
meeting of the commiſſioners, or to any two of them, to n 
be examined by them, reſpeAing any of the particulars 
above-mentioned. And whoever ſhall keep or uſe any ſuch Carriages not 
carriage for the conveyance of perſons, the firſt price confiruQted and 
whereof, or for any ſubſequent addition or alteration (te- 12 
pairs excepted), exceeded 121. (the proof of ſuch price pay 41. 880 
(hall lie on the owner) ; or which ſhall be conſtructed in diy. 
any reſpe& contrary to the proviſions aforeſaid, or ſhall 
not be marked as aforeſaid ; or if ſuch perſon ſhall neglect 
or refuſe, upoa demand, to produce ſuch carriage for exa- 

E e 3 mination 


by 


Perſons riding 
to fetch or carry 

- Joads, or to 
church or elec- 
tions. 


Horſes drawing 
ſuch carts not 
liable to duty. 


Commiſſioners 
oaths, 


Coaches and tarts 


mination as. aforeſaid, he ſhall be liable to and chargeable 


with the ſaid duty of 3 J. 108.3 and the ſurveyor, upon 
notice thereof, ſhall certify the ſame in writing under his 
hand to two commiſſioners, in order to have ſuch carriage 
charged 31. 10 8. in the aſſeſſment for that year; and the 
ſaid commiſſioners ſhall thereupon cauſe the aſſeſſment to 


. , be. rectified, and the ſaid. duty to be levied accordingly. 


Provided always, that no perſon who ſhall keep any ſuch 
carriage truly and without fraud to be uſed wholly in the 
affairs of huſbandry or, carriage of goods in the courſe of 
trade, ſhall be chargeable with any duty, by reaſon of any 
perſon riding thereon, when returging from or going to any 
place, to or from which any load ſhall have been or ſhall 
be to be carried in ſuch carriage in the courſe of hu{- 
bandry or trade as aforeſaidz or for conveying the owner 
thereof, or his family, to and from divine fervice on 
Sundays; or perſons going to or geturning from the eleQion 
of members of parliament; in caſe ſuch carriage ſhall not 
have been uſed for any other purpoſe of riding thereon, 
ſave as aforeſaid., /. 6: 
Hut horſes drawing ſuch carts as. aforeſaid ſhall not 
ſubje& to any duty whatever on account of drawing any 
ſuch cart. / 8, Þ IR 

And no commiſſioner ſhall act until he hath taken the 


_ oaths requiſite to qualify him as a commiſſioner of the win- 


dow duties, and allothe following oath, to be adminiſtered 
by two commiſſioners, | | f 


J A. B. do fwear, that I will truly and faithfully execute 
the office of a commiſſioner, according to an at? made in the 
25th year of the reign of ting George the Third, for tranſ- 
ferring the receipt and management of certain duties there- 
in mentioned, from the commiſſioners of exciſe and com- 
miſſioners of flamps reſpeAively, to the commiſſioners for 
the affairs of taxes; and alſo for making farther proviſions 
in reſpect to the ſaid duties ſo transferred ; and 29G. 3. 
for granting additional duties on carriages, and will deter- 
mine, with:ut favour or  affeftion, wpon all appeals that Hall 
be brought before me under the ſaid af, according to the bef 
of my kill and kn:wledge, So help me God, 


And if any perſon ſhall act as a commiſſioner (except in 


a adminiſtering the ſaid oaths) before he ſhall have taken ſuch 


oaths as aforeſaid, he ſhall forfeit 1001; 25 G. 3. . 47. 


413. 29G. 3. c. 49. 12. 


And 


by 


uſed for pleaſure, 423 

And the commiſſionets, in their precepts for naming Appointment of 
aſſeſſors for the window duties, ſhall give notice that ſuch 
perſons ate alſo appointed 3ſfeffors for the duty on coaches, 
25 G. 3. c. 47. / 19. 29 G. 3. c. 49. / 13. : 
And every affeflor, ſurveyor, or inſpector, ſhall take oath to be taken 


the following oath, to be adminiſtered by two commif- dy aff:fſors, ſur- 
ſioner 82 —— 1 dia- 


1 A. B. de ſwear [or affirm] that in making the aſſeſſment, 

which by authority of an at? made in the 25th year of the reign, 
of king George the Third, for transferring the receipt and 

management of certain duties therein mentioned, from the 

commiſſioners of exciſe and commiſſioners of ſtamps re- 

ſpeQively, to the commiſſioners for the affairs of taxes ; 

and 29 C. 3. for granting additional duties on carriages, 

1 will charge all perſons according to the beſt of my ſkill and 
knowledge. So help me God. 


And if any ſuch perſon ſhall preſume to act before he 

ſhall have taken ſuch oath, he ſhall forfeitzo l. 25 G. 3. 

c. 47. fo 18, 29 C. 3. c. 49. fo 15. 

And ſuch aſſeſſors ſhall, within 14 days after their ap- Notice to be 

pointment, give or leave at the dwelling houſe of every given to perſons 

perſon within his limits, keeping any ſuch carriages as £**Ping an- 

aforeſaid, or any horſe, liable to the ſaid duties, notice to deliver lifts 

in writing, requiring them to produce within 14 days thereof; 

next enſuing, liſts in writing of the number of carriages 

liable to the ſaid duties kept and uſed by him within fuch - 

limit ; the ſaid liſts to deſcribe the greateſt number of 

ſuch carriages kept at any one time in the courſe of the 

year ending on the 5th day of April preceding ſuch notice, 

and to expreſs the denomination of each carriage, and 

its number of wheels, diſtinguiſhing which are kept for 

private uſe, and which for hire, and which areuſed as pub- 

lick ſtage coaches ; and another liſt in writing of the num» 

ber of horſes liable to the ſaid duties on horſes, kept and 

uſed by him within ſuch limits, ſuch lift to bontain the 

greateſt number by him kept and uſed in the courſe of the 

year ending on ſuch preceding 5th day of April as afore- 

faid 3 and every perſon ſhall, after ſuch notice ſo given or 

left, make out the ſaid liſts accordingly, and fign the ſame 

with his own hand, and deliver them to ſuch aſſeſſor, at any 

time after 14 days from ſuch notice, when he ſhall call 

for the fame, And if any ſuch perſon ſhall neglect or refuſe who ſhall de- 

to make out, fign, and deliver fuch liſts wichio the time t fork lifts on 

before mentioned, be ſhall forfeit 101. ; and ſuch aſſeſſor If ue d ae. 

ſhall, from the beſt information he can obtain, make an liveres. the af 
Vol. 85 *E e4 aſſeſſment _— make 
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- 
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double duty. 


Where no aſſeſ- 
ſors are ap- 

p-inted, or ne- 
tlect their duty. 


Coaches and carts 


aſſeſſment upon ſuch perſon of the number of carriages and 
horſes liable to the ſaid duties ſo kept by him, diſtinguiſh- 


which/Mhall not ing them in manner as aforeſaid; and ſuch aſſeſſment ſhall 


be final and concluſiye upon the-perſon thereby charged, 
who ſhall-not be at liberty to appeal therefrom, unleſs 
ſuch perſon, ſhall prove that he was not at his dwelling 
houſe at the time of the delivery of ſuch notice, nor be- 
tween that day and the time limited for delivering ſuch 
liſts to the aſſeſſor; or unleſs ſuch perſon ſhall allege and 
prove ſuch other excuſe for not having delivered the ſame, 
as the ſaid commiſſionets ſhall think reaſonable and ſuffi- 
cient. / 20. 27. 

Such lifl to contain the great number by him kept ond uſed 
in the eturſe of the year} Mr. alter appealed againſt the 
a{l-{Iment ſot a four-wheel carriage, and urged that he had 
given notice to the aſſeſſors that he ſhould appeal to the 
commiſſionets to be relieved for the ſecond half year, as he 
had not made uſe of his carriage from Michuelmas to Mid- 
April; lo was not liable to be aſſeſſed for the ſecond bali 
year. The commiſſioners were of opinion, that he ought 
not to be, relieved. being an annual afjeſiment, and the 
judges were. of opinion their determination was right, 
23d May 1794- 

Nevertheleſs, ſuch aſſeſſors ſhall not be bound by ſuch 
liſts ſo.delivered to them as aforeſaid, but ſhal]l be at liber- 
ty, if they find any carriages or horſes omitted in ſuch lifts, 
to ſurcharge the ſame, and make a true aſſeſſment upon 
eyery perſon keeping ſuch carriages or horſes within their 
reſpecive diſtricts, of the real number of carriages or 
horſes kept by each ſuch perſon, /. 24. 

And if any aſſeſſor, ſurveyor, or inſpector, ſhall make 
a ſurchafge in reſpect of any carriage or horſe omitted in 
ſuch lift, ſuch ſurcharge ſhall be made after the rate of 
double the duty ſo omitted; one half whereof ſhall go ta 
ſuch perſon making ſuch ſurcharge. / 28. 

And if at any time there ſhall be a negleR of appoint- 
ment of aſſeſſors, or if they ſhall negle& what is required 
of them by this act, the ſurveyor or inſpector of the duties 
on houſes. and windows, is authorized and required to do 


and perform ſuch and the like ſervices as are required from 


Carrie ges or 
horſes kept in 
tricts, 


* 


ſuch aſſeſſors. / 17. 
And to the end that no perſon may pay the ſaid duties in 
more diſtticts than one within the ſame year, every perſon 


who ſhall mean to pay for any carriage or horſe in another 
diſtrict, ſhall ſpecify in a liſt or declaration the particular 


pariſh or diſtrict wherein he means to pay for ſuch carriage 
| ; »: 6 


uled koꝛ pleaſure. 
or horſe ; and the ſaid aſſeſſors ſhall enter the ſaid laſt men- 
' tioned lift at the end of their ſeveral aſſeſſments, and hall 
deliver the ſame to the ſurveyor of ſuch diſtrict, in order 
that be may tranſmit the ſame ta the commiſſioners of 
taxes. if any perſon, having been aſſeſſed in one dif- 
rid, ſhall again be aſſeſſed in another for the ſame garriage 
or horſe, the commiſfioners within ſuch latter diſtri, on 
application for that purpoſe, are required to alter ſuch aſ- 
ſeflment, on proof being given that ſuch perſon hath paid 
the duty in another place. / 22, 23. 


d 


And whereas difficulties may ariſe in diſcovering lodgers 1.:4;ers or in. | 


or inmates in any houſe, who keep carriages ot horſes liable mater. 
to the ſaid duties 3 it is thereſore enacted, that the inbabii- 

ant houſeholder of any houſe in which there ſhall be any 
lodger or inmate as aforeſaid, ſhall, within a week aficr 

be ſhall be required by notice in writing left at his houſe 

by any aſſeſſor, ſurveyor, or inſpector, deliver to, or 
leave for ſuch aſſeſſor, a liſt in writing of every ſuch 
lodger or inmate 1 keep any carriage or horſe li- 

able to the ſaid duties, containing his chriſtian and ſur- 
name, and an account of every ſuch carriage or horſe 10 

the beſt of his knowledge; aud if he ſhall refuſe to deli- 

ver ſuch liſt, or wilfully omit or miſrepreſent any de- 
ſcription which ought to be contained therein, he ſhall 
ſorteit 201, % 29. | 

And ſuch aſſeſſors ſhall make and deliver in writing ſuch anefors to de- 


ꝛſſeſſments within their reſpeQive limits to the ſaid commiſ- lver their ele- 


Goners, within three months next after the time of their . 

ſo being appointed aſſeſſors; and two of the ſaid commiſ- 

ſioners ſhall, within one month next after, or as ſoon atter 

as conveniently may be, ſign ſuch aſſeſſments, and alſo ſuch 

ſurcharge as ſhall have been made in the mean time, ieſtify- 

ing their allowance of the ſame; and ſhall appoint two of ColleAors to de 
the perſons named in ſuch aſſeſſment to be collectors, or i ed. 
any other two ſuch perſons as they ſhall think able and re- 

ſponfible; and ſhall deliver ſuch aſſeſſments unto the ſaid 

llectors, who are required to collect the ſaid duties o 
z ſleſſed, and to give ac quittances for the ſame, and for the 
payment thereof io the receiver general, the pariſh or place 
| 2 which they are ſo appointed ſhall be anſwerable. 

265. 

And ſuch ſurveyor or inſpeQor may inſpect any ſuch ger, 
liſts and aſſeſſment, before the ſame be A and ph and mor hed 
amend the fame if they ſhall ſee juſt cauſe; and thoſe per- lfte. | 
ſons in whoſe cuſtody tuch lifts and aſſeſſmemꝭ ſhall be, are 

' required, 


4 
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required, upon the requeſt of ſuch ſurveyor or inſpector, 
to produce the fame; and if ſuch ſurveyor or inſpectot 
ſhall, upon his ſurvey, diſcover that any perſon who ought 
to have been charged with the ſaid duties, ſhall have been 
omitted or under-rated, he ſhall certify the ſame in writing 
under his hand, together with an account of every ſuch 
carriage or horſe ſo omitted, by way of ſurchgrge, to two 
commiſſioners, in order to have the fame fectiſied in the 


ſaid aſſeſſment, and to cauſe the duties to be levied ac- 


cordingly. / 26. — 

Provided always, that if upon appeal it ſhall appear, that 
was falſely and vexatiouſly made, ſuch ſur- 
veyor, aſſeſſor, or inſpector, ſo ſurcharging ſhall forfeit 
and incur ſuch penalties and puniſhments, as in and by the 
ſaid acts relating to the duties on houſes and windows, are 
inflicted on ſuch perſons for neglect of duty. /. 32. 

If any perſon ſhall think himſelf over- rated by any aſſo. 
ment, charge, or ſurcharge, he may, giving ten days no- 
tice thereof to the ſurveyor or one aſſeſſor, appeal io the 
ſaid commiſſionets ot any two of them, who are to hear 
and determine the ſame; except ſuch perſon appealing 
ſhall have omitted to deliver ſuch liſt as aforeſaid, and 
ſhall not affign ſufficieut "cauſe for ſuch omiſſion, in 
which caſe the ſaid commiſſioners may diſmiſs the appeal; 
provided that at the time of hearing ſuch appeal, a liſt 
ſhall be produced upon the oath of the appellant, con- 
taining the- greateſt number” of carriages and horſes ſub- 
ject to the ſaid duty, which have been kept by him within 
the diftrit within the year preceding, with ſuch deſcrip- 
tion as to other diſtricts as aforeſaid ; and ſuch appeals 
ſhall be heard on the days appointed for. hearing appeals 
reſpecting the duties on houſes and windows ; and the 
commiſſioners ſhall not make any abatement in ſuch charge 
or ſurcharge, uoleſs it ſhall appear upon oath. that ſuch 
perſon is over- rated; nevertheleſs they may ſtrike off the 
penalty, on application of ſuch appellant, although they 
confirm the furcharge, if it ſhall appear there was any 
doubt whether ſuch carriage or horſe was chargeable or 
not, and was not omitted out of ſuch liſt with any inten- 


tion to defraud the revenue, / 30, 31. 
And all appeals once heard and determined by two com- 


2 once g 
rmined to miſſioners, on the days appointed for hearing appeals, ſhall 


be final and coneluſive; ſubject nevertheleſs, it any perſon 
is diſſatisfied, to an appeal to the. judges, in the ſame 
manner as for the duties on houſes and windows. /. 33, 3 


uled foꝛ pleaſure. 427 


A penalties above 20 l. are to be recovered in the courts Penalties, how 
at Veftminfter, but penalties not exceeding 20 l. may be re- 0 be recovered; 
covered before two juſtices, on confeſſion, or oath of one 
witneſs, by diſtreſs, half to the king, and half to the per- 
ſon who ſhall inform and ſue for the ſame; and for want of 
ſufficient diſtreſs, the offender ſhall be ſent to priſon, for 
any time not exceeding fix months, nor leſs than one 
month. / 36. 39. | 

All conſtables are to be aiding and aſſiſting in the exe- Conſtables to be 
cution of this act, and are to obey and execute ſuch pre- EAR 
cepts as ſhall be to them directed by the ſaid commiſſioners, | 


25 C. 3. c. 47. ſe 40. 29 GC. 3. c. 49. / 20. 
Coachs. Duty on new carriages. See Extiſe. 
Coach-MAK ERS. See Extiſe. 


Coachs employed as publick ſtage coaches, See 
title Poff, ” 


BY the 30C.2. f. 1. e. . and 6 & 7 K. 6. 10. and Penalties on de- 


11 C. 2. c. 15. for the admeaſurement of keels, — — 2 


boats, waggons, wains, carts, and other carriages, uſed woggons, &c; 
for the carrying of coals in the ports of Newegfile, Sun- ring coals. 
gerland, and the other members of the port of Newca/lle ; 
and by the 15 C. 3. c. 27. for extending the like regu- 
lations to the other ports of this kingdom: if, after the 
' admeaſurement thereof by the commiſſioners appointed for 
that purpoſe, the marks ſhall be removed or altered; 
every perſon who had a hand in or was privy to the doing 
thereof, ſhall, on conviction upon the oath of one wit» 
neſs before one juſtice, forfeit 10 l. by diſtreſs, half to the 
king and half to the diſcoverer; and for want of diſtreſs, 
ſhall be committed to the common gaol for three 
months. ; 
And by 31 G. 3. c. 36. All ſuch keels, boats, wains, 
carts, and other carriages uſed as aforeſaid, which have 
been duly admeaſured and marked as aforeſaid, and 
ſuch marks afterwards on repairing thereof or other- 
wile have been removed or altered, it is enaQted, that the 


ſame 


* 
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428 | Coals. 
- ſame ſhall be re-admeaſured end marked in manner afore. 
ſaid before they are again uſed, on forfeiture thereof, to- 
gether with the coals laden thereon. % 1. 

And if any perſon ſhall wilfully or deſignedly remove, 
deface, or deftroy any ſuch mark, he ſhall, on convic- 
tion, before one juſtice, on the oath of one witneſs, for. 
feit and pay not exceeding 5). nor leſs than 40 8. 3 and in 
default thereof, ſhall be committed by ſuch juſtice to the 
houſe of correction neareſt to the place where the offence 
was committed, for any time not exceeding one month, 
_ leſs than * days. /. 4+ ; 1 Q) 

Pr nd by 19 G. 2. c. 35- three juſtices (1 Q.) may ſet 
83 the — 4 called - coals, brought by ſea 4 
toil price of river, creek, or port, and fold by retail, after landing in 
— any place io which the 16 & 17 C. 2. reſpecting the 
prices of coals brought into the river Thames doth not ex- 
tend, as they ſhall judge reaſonable ; allowing a competent 
profit to the retailer, beyond the price paid by him to the 
importer, and the ordinary charges ; and if any ingroſſet 
or retailer of ſuch coals ſhall refuſe to ſell as aforeſaid, 
then the ſaid juſtices ſhall appoint ſuch perſons as they 
ſhall think fit to enter into any place where ſuch coals are 
ſtored up, and in caſe of refuſal, taking a conſtable, ta 
force entrance, and the faid coals to fell at ſuch rates, 
rendering to the owner the money for which they were 
ſold, neceſſary charges being dedutted. And if any aQtion 
be brought againſt the juſtice, conftable, or other perſon, 
for any thing done in purſuance of this aft, he may plead 
the general iſſue; and if the verdict be found for him, he 

| ſhall recover damages and treble coſts. | /. 1. 
Perſont la- But no perſon intereſted in any wharf uſed for the te- 
e ast 9.  ceiving and uttering coals, or that trades in the ſale of 
: coals, ſhall act in the ſetting the price of coals, /. 2. 
Concerning the weights, meaſures, and prices of coals, 
eſpecially in and about London, and alſo concerning the duties 
thereupon, there are regulations made by above forty dif 
ferent acts of parliament 3 which, not being of general 
concern, are here omitted. | | 
By 26 G. 3. c. 14. f. 2. the coal-meters are ſubjecled 
to the juriſdiction of the quarter ſeffions for Surry. 
By /. 27. Penalties not exceeding $1. are recov! 
before one or more juſtices of the peace for Surrey. 
By c. 83. .. 7. JuriſdiQion is given to the juſtices of 
London and Middlejex, as to ſacks of leſs dimenfions than 
preſcribed by the a, and as to ſhort meaſure, | a 


Chuals. 
Aud by & 108. f 2. Juſtices are impowered to exa- 
mine witneſſes on oath or affirmation. 0 
Fot the deſtroying of coal works. See Pines, 
408 Cocoa nuts. See Extiſe. 
Coffee, See Exciſe, 


Coin. 


For matters common to this with other treaſons, 
ſee title Treaſon, 


CON, in French, ſigniſieth a corner, and from thence 
hath its name (according to L. C:4e); becauſe in an- 
cient times money was ſquare, with corners, as it is in 
ſome countries to this day. 1 /nft. 205. 


Others derive this word, which in the old French is 


written coign ; as alſo the Italian cunio, and the Spaniſh 
cuno, from the Greek word xv, communis; becauſe 
is the common mean or inſtrument of traffick, 

But theſe derivations ſeem too artificial. The word doth 
properly ſignify a wedge, as. the Latin-cunexs ; and hath a 
verb belonging to it in the ſeveral languages: and is tranſ- 
lated to lawful money; either from the form of a wedge, 
ingot, or lingot (/inguerta), in which bullion was tranſ- 
ported ſrom all antiquity z or elſe from the inſtrument, a 
wedge or chiſſel, with which, in trade, theſe lingots were 
——_ cut to the weight required, as they are at this 
day in the Ea Indies, with ſheers, | | 

o other weight, than ſuch as ſhall be ſtamped or 
marked by the officer appointed. by his majeſty for that pur- 
poſe, ſhall be ſufficient in law for determining the weight 
of the gold and filver coin, And if any perſon ſhall coun- 
terfeit ſuch ſtamp or mark, or knowingly ſell any weight 
with the imprefſion of ſuch counterfeit ſtamp thereon ; or 
ſhall wilfully increaſe or diminiſh any ſuch weight after it 
has been ſo ſtamped or marked ; or uſe any ſuch weight 
in weighing the gold and filyer coin of this realm, knows 
ing the ſame to be fo increaſed ar diminiſhed : he hall, on 
conviction before two juſtices, forfeit any ſum. not exceed» 
ing 30 J. half to the king, and half to him that ha) in- 
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Couaterfeiting 
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Covunterfeiting 
foreign current 


authority, and foreign coin made current by proclamation, 


© the king's conſent ; he, his counſellors, procurers, aide!s, 


. 2. c. 6. 


Coin. 


form or ſue; and in default of payment, he ſhall be com- 
mitted to the common gaol or houſe of correction for any 
time not exceeding three months. 14 C. 3. c. 92. 

The legitimation of money, and the giving it its deno. 
minated value, is one ſpecial part of the king's prerogative, 
1 H. H. 188. | 

But in order to fix the value, the weight and fineneſf 
of the metal are to be taken into conſideration : When a 
go” weight of gold and filver is of a given fineneſe, it is 

en of the true ſtandard, and called Sterling metal, and 
of this ſterling metal all the coin of the kingdom muſt be 
made by, the ſtatute of the a5 Kd. 3. f. 5. c. 13. So that 
the king's prerogative ſeemeth not to extend to the debaſing 
or enhancing the value of the coin below or above the 
ſterling value. 1 Black}. 278. 

And the king may by his proclamation legitimate fo- 
reign coin, and make it current money of this kingdom, 
— to the value impoſed by ſuch proclamation. 1 H. 

192. | 

And therefore both Engliſb money, coined by the king's 


are within the denomination of lawful money of England, 
1 Inſt, 207. | 

But of this latter ſort there is none at preſent in Englond; 
Portugal money being only taken by conſent, as approach- 
ing neareſt to our ſtandard, and falling in tolerably well 
with our diviſtons of money into pounds and ſhillings, but 
no perſon is obliged to take it. 4 Blackfl. 89. 

And only gold or filver coin, and not braſs or cop- 
per, are within the denomination of the king's nino 
mentioned in the ſtatute of 25 Ed. 3. f. 5. c. 2. 1 Haw, 
42. | 

And no perſon can be inforced to take in payment any 
money but of lawful metal, that is of filver or gold. 2 1%. 
577. Except for ſums under ſixpence. 1 H. H. 195. 

By the ſtatute of 25 Ed. 3. fl. 5. c. 2. it is made 
treaſon to counterſeit the coin of this realm: That is to 
ſay, whether the perſon” utter it or not. 3 f. 16. 
1 Haw. 42. j 

And if any perſon ſhall falſely forge and counterfeit 
any ſuch kind of coin of gold or filver, as is not the pro- 
per coin of this realm, and ſhall be current -therein by 


and abettors, ſhall be guilty of high treaſon. 1 Mor: 


Coin. 
By the 5 El. c. 11. Clipping, waſhing, roundiag, 
or filing, for lucre or gain, any the proper coin of this 
realm, or the dominions thereof, or of any other realm 
current wirhin this realm by proclamation, ſhall be ad- 
judged treaſon in the offenders, their counſellors, conſent- 
ers, and aiders. N 

And by the 18 EJ. c. 1. If any perſon ſhall, for 
lucre or gain, by any art, ways, or means, impair, di- 
minifh, falfify, ſcale, or lighten, the proper coin of this 
realm, or any the dominions thereof, or the coin of this 
realm allowed to be current (at the time of the offence 
committed) by the king's proclamation ; he, his counſel- 
lors, conſenters, and aiders, ſhall be guilty of treaſon. 

And if any perſon (not employed in the mint) ſhall 
mark on the edges any the current coin of this king- 
dom; or, if any perſon Whatſoe ver ſhall mark on the edges 
any of the diminiſhed coin of this kingdom, or any coun- 
terfeit coin reſembling the coin of this kingdom, with let- 
ters or grainings, or other marks or figures like unto thoſe 
on the edges of money coined in the mint; he, his coun- 
fellors;” ptocurers, aiders, and abettors, ſhall be guilty of 
high treaſon,” 8 C 9. c. 26. /. 3: Proſecution to be 
in fix months. 1 An. f. 1. c. 9. , | 

Alſo, if any perſon ſhall colour, gild, or caſe over 
with gold or ſilver, or with any waſh or materials pro- 
'ducing the colour of gold or ſilver, any coin reſembling 
any the cufrentcoin of this kingdom, or any round blanks 
of baſs metal, or of coarſe gold or coarſe ſilver, of a fit 
fize and figure to be coined into counterfeit milled money, 
reſembling any the gold or filver coin of this kingdom; 
or if any perſon ſhall gild over any ſilver blanks of a fit ſize 
and figure to be coined into pieces, reſembling the current 
gold coin of this kingdom; he, his counſellors, procurers, 
aiders, and abettors, ſhall be guilty of high treaſon. 
8&gW.26. , 4. Profecution to be in three months, 


« 9, | 
And by the 15 C16 G. 2. c. 28, If any perſon ſhall 
walh, gitd, or colour any lawful or counterfeit ſilver coin 
called a ſhilling or ſixpence, or add to or alter the ĩmpteſ- 
fion, or any part thereof, on either fide, with intent to 
make ſuch ſhilling or ſixpence reſemble a guinea br half 
gainez 3 or ſhall any way alter or colour halfpennies or 
farthings, with intent to make them reſemble a ſhilling or 
ſixpence : 'he, his counſellors, aiders, and abettors, ſhall be 
guilty of high treaſon. Proſecution to be in ſix months. 

L. Hale, ſpeaking of copper halfpence and farthings, 
makes it a quzry, whether the counterfeiting of them be 
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| Coin. 
not treaſon within the ſtatute of 25 Ed. 3. but inclines 
to the negative. 1 H. H. 195. 211, 212. | 
And with this agrees the ſenſe of the legiſlature, in the 


| Nature of 15 & 16 G, 2. c. 28. which reciting, that where- 


as the counterfeiting of the copper coin. of this kingdom is 
only a miſdemeanor, and the puniſhment often very ſmall, 
therefore enacteth, that if any perſon ſhall coin or coun. 
terfeit braſs, or copper halfpence or farthings ; he, his 
counſellors, aiders, and abettors, ſhall ſuffer two years 
impriſonment, and find ſureties for their good behaviour 
for two years more, , 6. 

And further, by the 11 C. 3. . 40. If any perſon 
ſhall make, coin, or counterfeit, any of the copper monies 
of this realm, commonly called an halfpenny -or fartbing ; 
or ſhall buy, ſell, take, receive, pay, or put off any coun- 
terfeit copper money, not melied down or cut in pieces, 
at or for a lower rate or value than by its denomination it 
doth import or was counterfeited for ; he ſhall be guilty of 
felony [but within clergy]. And one juſtice, on com- 


plaint upon oath that there is juſt cauſe to ſuſpect, that 


any perſon hath been concerned in counterfeiting the 
copper monies of this realm, may by his warrant. cauſe 
the dwelling houſe, room, workſhop, out houſe, yard, 
garden, or other place, belonging to ſuch ſuſpected per- 
ſon, to be ſearched for tools and implements for coining 
ſuch copper monies: And if any ſuch tools ot implements 
ſhall at any time be found hid or concealed in any place ſo 
ſearched, ot be found in the cuſtody of any perſon hat- 
ſoever not employed in his majeſty's mint, por having the 
ſame by ſome lawful authority; it ſhall be lawful for any 
perſon whatſoever diſcovering the ſame, to ſeize ſuch tools 
or implements, and carry the fame forthwith to a juſtice, 
who ſhall cauſe the ſame to be ſecured and produced in 
evidence againſt any perſon who ſhall be proſecuted for any 
the offences aforeſaid, in ſome court proper for the deter- 
mination thereof; and after they ſhall have been produced 
in evidence, as. well the ſame b produced, as the other 
ſo ſeized and net produced in evidenee, ſhall forthwith, by 
order of the court, or by order of a juſtice, if there ſhall 
be no trial, be defaced 20d deftroyed, or otherwiſe diſpoſed 
of as ſuch cover or juſtice ſhall direct. 

If any perſon ſhall falſely forge or counterfeit any ſuch 
kind of coin of gold or ſilver, as is not the proper coin 


of this realm, nor permitted to be current within this 


realm; he, his procurers, aiders, and abettors ſhall be 
guilty of miſpriſion of high treaſan, 14 El. c. 3. 


L 


Coin, 


counter 
be falſe, to merchandiſe or make payment, in deceit of the 


king and his pegple ; he ſhall be guilty of high treaſon, 
25 Ed. 3. fl. S. c. 2. | * 

Alſo, if any perſon ſhall bring from the parts beyond 
the ſea, any forged and counterfeit, money like to the gold 
or ſilver coin of foreign realms, current in payment with- 
in the king's realm by the king's ſufferance and conſent, 
knowing the fame to be falſe and counterfeit, to the intent 
to utter or make payment of the ſame within this realm, 
dy merchandizing or otherwiſe ; he, his counſellors, pro- 
curers, aiders, and abettors, ſhall be guilty of high treaſon, 
i&2P.& M.c.n. / 2. 

Note; This muſt be brought from a foreign nation, and 
not from Ireland, or other place ſubject to the crown of 
England; becauſe the counterfeiting there, is puniſhable 
by the laws of our king, as much as in England. 1 Haw. 


35 Michael Fofler obſerving upon theſe offences (and 
of the offence above mentioned, of counterfeiting foreign 
current coin) ſays, proſecutions for importing money 
counterfeit to the ſimilitude of Engliſh coin have been 
very rare; and for. the offences of counterfeiting foreign 
coin legitimated by proclamation, and of importing ſuch 
coin, there can be none, as things ſtand at preſent, till 
the crown ſhall be adviſed to legitimate ſome ſpecies of 
foreign coin. I know of none (ſays he) now current 
among us that is Jegitimated, and moſt probably none 
will, For if the offences of counterfeiting and diminiſh- 
ing foreign coin, and of importing ſuch counterfeit” and 
diminiſhed coin, which are great evils and daily growing, 
were made more penal than they are at preſent, he ſays 
he knows of no good end that could be anſwered by le- 
gitimating any ſpecies of it; on the other hand, there 
ſeem to be great inconveniences that would attend it. 
Fel. 227. 

If any preſs for coinage ſhall be found in the cuſtody 
of any perſon (other than the officers of the mint), it 
ſhall be ſeized for the king's uſe; and every perſon in 
whoſe cuſtody ſuch preſs ſhall be found, ſhall forfeit 5ool , 


balf to the king, and half to the informer, 7 & 8 . 


& 19. J 4. 1 | 
 Andby8& gW. c. 26. No perſon, unleſs employed 
in the mint, ſhall knowingly make or mend, or begin or 


proceed to make or mend, or aſſiſt in the making or mend 


Vor. I, F f ing 
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If any perſon ſhall bring falſe money into the realm, Bringing in falſe 
2 to the money of England, knowing the ſame to . 
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8 Coin. | 
ing of any puncheon, counter-puncheon, matrix, ſtamp, 
dye, pattern, or mould, of ſteel, iron, filver, or other metal, 
or of ſpaud, or fine founders earth, or ſand, or of an 


other materials whatſoever, in or upon which there ſhall 
be, or be made or impreſſed, or which will make or im- 


preſs the figure, ſtamp, or reſemblance of both or either 


of the ſides or flats of any gold or filver coin, current with. 
in this kingdom ; nor ſhall knowingly make or mend, or 
begin or proceed to make or mend, or aſſiſt in the making 


or mending of any edger or edging tool, inſtrument, or 
engine, not of common uſe in any trade, but contrived 


for m-king of money round the edges with letters, grain- 
ings, or other marks or figures reſembling thoſe on the 
edges of money coined in the mint; nor any preſs for 
coiriage ; nor any cutting engine for cutting round blanks, 


by force of a ſcrew, out of flatted bars of gold, filver, 


or other metal; nor ſhall knowingly buy or fell, hide or 
conceal, or without lawful authority or ſufficient excuſe 
for. that purpoſe, knowingly have in his houſe, cuſtody, 
or poſſeſlion, any ſuch puncheon, counter-puncheon, ma- 
trix, ſtamp, dye, edger, cutting engine, or other tool ot 
inſtrument before mentioned; on pain that ſuch perſon, 
his counſellors, procurers, aiders, and abettors, ſhall be 
guilty of high treaſon. /. 1, Proſecution to be in three 
months. / 9. But by the 1 Au. „fl. 1. c. 9. J. 2. The pro- 
ſecution for offences by making or mending,or beginning 
or proceeding to make or mend any coining tool or inſtru- 
ment in the aboveſaid act prohibited, or by marking of 
money round the edges with letters or grainings, may be 
commenced at any time within ſix months, 

And if any perſon ſhall, without lawful authority, 
knowingly convey, or aſſiſt in conveying out of the mint, 
any puncheon, counter-puncheon, matrix, dye, ſtamp, 
edger, preſs, or other tool, engine, or inſtrument uſed for 
or about the coining of monies there, or any uſeful part 
of ſuch tool or inſtrument; he, his counſellors, procurers, 
aiders, or abettors, ſhall be guilty of high treaſon, 
8&g VV. c. 26. . 2. Proſecution to be in three months. 


+ 9s | 
And if any puncheon, dye, ſtamp, edger, cutting en- 
gine, preſs, flaſk, or other tool, inſtrument, or engine, uſed 
or deſigned for coining or counterfeiting gold or filver 
monies, or any part of ſuch tool or engine, ſhall be bid 


or concealed'in any place, or found in the houſe, cuſtody, 


or polleflion of a y perſon not employed in the mint, not 


having the ſame by ſome lawful authority: any perſon 
27 6 whatſoever 


- 


Coin. 


whatſoever diſcovering the fame, may and ſhall ſeize the 


ſame, and carry them forthwith to ſome juſtice of the 


peace to be by him fecured, to be produced in evidence, 
againſt any perſon who ſhall be proſecuted for any ſuch 
offence. " And after they have been produced in evidence, 
they ſhall forthwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath 
been no trial) be totally defaced and deſtroyed. ' 8 & g 
0. 20. 5 A 4 

2 better preventing the clipping, diminiſhing, or 
impairing the current coin, if any perſon ſhall buy or 
ſel}, and knowingly have in his cuſtody or poſſcMion, any 
clippings or filings of the current coin of this kingdom ; 
he ſhall forfeit the ſame, and alſo 5001: half to the king, 
and half to the informer ; and ſhall be branded in the 
right cheek with the letter R; and be impriſoned till che 
payment of the 5500 l. 6& 7W. . 17. / 4. 

And if any ſhall caſt ingots or bars of filver, in imita- 
tion of Spaniſh bars or ingots, or flamp them in likeneſs 
of the Spaniſh ſtamp, he ſhall forfeit the ſame, and alſo 
500 |, half to the M alf to the informer. 6 & 7 . 


G17. 4. | 

2201 any broker, not being a trading goldſmith or re- 
finer of filver, ſhall buy or fell any bullion or molten ſil- 
yer, he ſhall be impriſoned fix months. , 7. 


$-lling of clip« 
pings. 


Bullion, 


And the warden of the company of goldſmiths, with - 


two of the court of affiſtants within the bills, and two 


juſtices elſewhere, may enter into the houſe, room, or 


workſhop of any perſon ſuſpected, and with the help of a 
conſtable, may break open any door, box, trunk, cheſt, 
cupboard, or cabinet, to ſearch for bullion ſuſpected to be 
concealed z and if found, they ſhall ſeize the ſame, and 
the perſon in whoſe poſſeſſion it ſhall be found: and the 
ſaid wardens, affiftants, and conſtables, within the bills, 
ſhall carry him before the next juſtice, which juſtice, and 
the ſaid two juſtices elſewhere, may examine him; and if 
he ſhall not prove by the oath of himſelf, or of a credible 
witneſs, that it is lawful ſilver, and was not current coin, 
nor clippings thereof, he ſhall be committed; and if on 
his trial he ſhall not prove the ſame by one witneſs, he ſhall 
de impriſoned fix months. /. 8. 

And no perſon ſhall ſhip any molten filver or bullion, 
without certificate from the court of the lord mayor and 
aldermen of London, and oath made before them by the 
owner and two witneſſes, that it is foreign bullion, and 


that no part of it was the coin of this realm, or clippings 
Ff 2 thereof, 
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Coin: 


thereof, nor plate wrought within this kingdom; on pain 


that the ſame ſhall be forfeited, half to the king, and half 


to the officer or other perſon who ſhall ſeize the ſame, 
And the owner ſhall forfeit double the value thereof, half to 
the king, and half (with eofts) to him that ſhall ſue. And 
the captain or maſter of a ſhip (if it belong to a ſubj : ci), 
permitting the ſame, ſhall forfeit 200 l. to him who ſhall 
ſve;.,and;if jt is a king's ſhip, he ſhall moreover forfeit 
his employment. And if any officer of the cuſtoms ſhall 
grant a cocquet for exporting the fame, before ſuch cer- 


tificate-and entry thereof made; he ſhall forfeit. 2001. and 


his office. And in caſe of ſeizute of ſuch bullion, or ac- 
tion brought ſor the forfeitures, the proof ſhall lie upon the 
owner; and ſor want of proof it ſhall be forſeited, 7 &. 


c. 19. / 6, 7, 8. 9. . | . | 
And if any bullion is entered to be exported, other than 


in the name of the true owner or importer ;- the exporter 


ſhall forfeit the ſame, or the value thereof; half to the 
king, and half to him who ſhall ſeize-or diſcover the ſame, 
687 V. c. 17. 14. 0 8 

And whereas ſeveral mixtures of metals have been in- 
vented in imitation of gold and filyer, and blanched cop- 
per is principally made uſe of in imitation cf ſilver, aud 
feldom, if ever, for any honeſt or good put poſe, it is 
enacted, that if any perſon ſhall blanch copper for {a'e, ot 
mix blanched copper with filver, or knowingly buy or (ell 
or offer to ſale blanched copper alone, or mixed with fil- 
ver; or ſhall knowingly and fr-udulently buy or ſell ot 
offer to ſale any malleable compoſition ot mixture of me- 
tals ot minerals, which ſhell be heavier than, ſilver, and 
look, and touch, ard wear like ſtandard gold, but be 
manifeſtly worſe than ſtandard ; be ſhall be guilty of fe- 


lony, and ſhall ſuffer desth as in caſe of felony. Proſecu- 


tion to be in three months. 8 & 9 . . 26. , 6. 9. 
If any perſon ſhall take, receive, pay, ot put off any 
counterfeit milled money, or any milled money whatſo- 
ever, unlawfully diminiſhed, and not cut in pieces, at ot 
for a lower rate ot value than the ſame by its denomina- 
tion doth or ſhell import, or was coined or covnter- 
feited for; he ſh all be guilty of felony, and ſuffer death 33 
in caſe of felony. Proſecution to be in three months, J. 
If one perſon counterfeits, and by agreement before 
the counterfeiting, another perſon is ta take off and vent 
the coumerfeit money, ſuch other is an aider and abettof, 
and conſequently a principal traitor {for in high ucaſon 


there ate no acceſſatie:). 1 H. H. 214. i 


7 Coin. 

Tf one perſon counterfeits, and another (knowing that 

de did ſo) puts it off, but without any ſuch previous agree - 

ment; ſuch other perſon ſeems to be all one with a te- 
ceiver of him; becauſe he maintains him. 1 H. H. 214. 

If one perſon counterfeits, and another perſon knows 

that he did ſo, and doth neither receive, maintain, or abet 


him, but conceals his knowledge; this is miſpriſion of 


| treaſon, Id. | | 
But, formerly, where it did appear, that the utterer of 


counterfeit money knew who counterfeited it, but barely 


uitered it for his own benefit, although he knew it was 
counterfeit, yet it was only a cheat and miſdemeanor, 


puniſhable. by fine and impriſonment (contrary to the opi - 


nion in Stanford and Dalton) ; but now by the ſtatute of 
15 C 2. c. 28. it is enacted, that whereas the uttering 
falſe money is 2 crime frequently committed all over the 
kingdom, and the offenders are not deterred, becauſe it is 


ovly 4 miſdemeanor, and the puniſhment generally ſmall,- 


tho' there is reaſon to believe that the utterers are often 
the coiners, or in confederacy with them z therefore, if 
any perſon ſhall tender in payment any counterfeit coin, 
knowing it to be ſo, he ſhall for the firſt offence ſuffer ſix 
months impriſonment, and find ſureties for his good be- 
haviour fur fix months longer; for the ſecond. offence, 
ſhall ſuffer two. years impriſonment, and find ſureties for 
two years more; and for the third offence, ſhall be guilty 
of felony without benefit of clergy. / 2. 

And if any perſon ſhall tender in payment any coun» 
terfeit money (knowing it to be ſo), and ſhall either the 
ſame day, or within ten days after, knowingly tender 
other falſe money in payment, or at the time of ſuch ten- 
dering have more in his cuſtody ; he ſhall for the firſt 
offence ſuffer a year's imptiſonment, and find ſureties for 
his good behaviour for two years more ; and for the ſecond 
offence, ſhall be guilty of felony without benefit of clergy. 


; Þerfoms gvilty of the ſaid crimes ſhall be tried and con- 
victed in ſuch manner as is uſed againſt, offenders for 
counterfeiting the coin: and the clerk of aſſize, or clerk 
of the peace, where the firſt conviction was had, ſhall 
certify the ſame by a tranſcript in few words, containing 
the tenor of ſuch conviction (for which he ſhall have 
28. 6 d.) ; and ſuch certificate being produced in court, 


{hall be ſufficient proof of the former conviction, Proſe- 


cutiog to be in fix months. /. 5. 9. 
| „ Note; 


437 


438 Coin. k 
Note; By this it ſhould ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch offenders; other- 
wiſe this direction to the clerk of the peace to certify the 
conviction is incongruous ; for he is not the proper perſon 
to certify what is done in another court, where he is not 
neceſſarily ſuppoſed to be preſent : albeit no power is given 
to the ſeſſions by any expreſs words in this ſtatute to hear 
and determine ſuch offences. | 5 
By the ſtatute 9 G. 3. c. 37, If any churchwarden or 
overſeer of the poor, or 1 authorized by bim, ſhall 
make any payments to the poor in any baſe or counterfeit 
money; one juſtice, on complaint, may ſummon the of- 
fender, and on his non- appearance, or conſeſſion, or proof 
of the offence by the oath of one witneſs, may adjudge 
him to forfeit not leſs than ros., nor more than 20 s., to be 
levied by difireſs; and to be applied to the uſe of any poor 
perſon or perſons of the pariſh or place reſpectively as the 
D , juſtice ſhall appoint. / 7. vet 
Having falſe If falſe or clipt money be found in a man's hands; if 
— in fe. he be ſuſpicious, he may be arreſted till he have found his 
3 warrant. 3 Infl. 18. Hale's Pl. 21. 1 Haw. 43. 
Falſe money, Any perſon to whom any „luer money ſhall be tendred, 
— any piece whereof ſhall be diminiſhed, otherwiſe than by 
— reaſonable wearing; or that by the ſtamp, impreſſion, 
colour, or weight thereof, he ſhall ſuſpect to be counter- 
feit; may cut, break, or deface ſuch piece: and if any 
piece fo cut, broken, or defaced ſhall appear to be a coun- 
terfeit, the perſon tendring the fame ſhall bear the loſs 
thereof; but if the ſame ſhall be of due weight, and ap- 
pear to be lawful money, the perſon that cut, broke, or 
defaced the ſame, ſhall receive the ſame at the rate it was 
coined for. And if any queſtion ariſe, whether the piece 
ſo cut be counterfeit, it ſhall be determined by the next 
Juſtice of the peace, or chief magiſtrate in a corporation. 
9810. . 21. 1. ee 
And if any perſon to whom any geld money ſhall be ten- 
dred, any piece or pieces whereof ſhall be diminiſhed other- 
wiſe than by reaſonable wearing; or that by the ſtamp, 
impreſſion, colour, or weight thereof, he ſhall ſuſpect to 
be counterfeit; may cut, break, or deface ſuch piece or 
pieces: and if any piece ſo cut, broken, or defaced ſhall 
appear to be diminiſhed otherwiſe than by reaſonable 
wesling, ot counterfeit; the perſon tendring the ſame ſhall 
bear * lofy” thereof; but if the fame ſhall be of due 
weight,. and uppear to be lawful money, the perſon that 
cut, broke, or defaced the fame, ſhall receive the ſame + 
1 


* 
„ - 
* „„ & 
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Coin. 


the rate it was coined for. And if any queſtion ſhall 


ariſe, whether the cy ſo cut be counterfeit or diminiſhed 
in manner aforeſaid, it ſnall be determined by the mayor or 
other head officer in a corporation, and elſewhere by 
one juſtice inhabiting near where the tender was made, 


136. 3. C. 71. 


And if any counterfeit or unlawfully diminiſhed money 
ſhall be produced in any court jane, either in evidence 


or otherwiſe, the judge ſhall cauſe it to be cut in pieces in 
open court, or in the preſence of a juſtice of the peace, and 
then to be delivered to or for the perſon to whom it belongs, 


889 4 26. / 5. 


By the 3 £4. 1. c. 15. Perſons taken for falſe money 


' are not bailable by juſtices of the peace. 

But they muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- 
mit the perſons accuſed, 1 H. H. 372. | 

It is not neceſſary there ſhould be two witneſſes in 
caſes of counterfeiting the coin, as it is in other high trea- 
ſons ; but perſons may be convicted according to the courſe 
of the comman law, by one witneſs only. 1 H. H. 318. 

28, 
g The judgment for high treaſon, relating to the coin, 
is, to he drawn to the place of execution, and there hanged 
by the neck till he de dead. 2 Haw. 444. | 

But it is generally provided by the ſeveral ſtatutes, that 
this ſhall work no corruption of blood, nor loſs of dower. 

Every perſon who ſhall apprehend any perſon who 
bath counterfeited any of the current Igold or ſilver] coin 
of this tealm ; or that for lucre or gain hath clipped, waſh- 
ed, filed, ot any way diminiſhed the ſame; or hath altered 
ſhillings and ſixpences to make them reſemble guineas and 
half guineas, or halfpennies and farthings to make them 


439 


Evidence, 


Reward for con- 
victiag an of. 


look like ſhillings and fixpences; or ſhall bring or cauſe to 


be brought into this kingdom, any clipt, falte, or coun- 


terfeit coin; and proſecute ſuch perſon to conviction: 


every ſuch 'perſon ſhall have a reward. of 461. In order. 
to which, the judge ſhall give him under his hand, a cer- 
tificate certifying the conviction, and the county in which 
it was made, and that the offender was taken and proſe» 
euted by ſuch perſon ;' and if any diſpute ſhall ariſe be- 
tween ſeveral perſons _apprehending and proſecuting, the 
judge ſhall in, the certificate appoint the reward to be paid 
amonglt them, in ſuch proportion as he ſhall think reaſon- 
able. The ſaid certificate to be tendred to the ſheriff, who 
{hall thereupon pay the fame without fee, within one 
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Coin. 
month after ſuch teader and demand, on pain of forſeiti 
to the party double the ſum, with treble coſts. The ſheriff 
to be repaid out of the treaſury. 6 & 7 M. c. 17. /.9, 
10, 11. 15 C16 G. 2. c. 28. / 7. 

In like manner 2 reward of 10 l. ſhall be paid, for ap- 
prebending and convicting a counterfeiter of the copper 
money. 15& 16G. 2. £. 28. / 7. 

If any perſon being out of priſon, ſhall be guilty of 
clipping, coining, counterfeiting, waſhing, filing, or other. 
wiſe diminiſhing the [gold or filver] coin of this realm, 
and afterwards diſcover two or more perſons who have 
committed any of the faid crimes, ſo as two or more be 
convicted ; he ſhall have the king's pardon, and if he is 
an apprentice he ſhall be made aTreeman. 6 & 7 NM. c. 17, 


J. 12. 


In this clauſe at large in the ſtatute, is an inſtance of 
that mu tiplicity of words, which is ſometimes ridiculed in 
our laws; where it is ſaid, tu or more perſon or perſons, and 
again, !wo or more of the perſon or perſons, 

Further; if any perſon being out of priſon, ſhall be 
guilty of altering ſixpences or ſhillings, to make them look 


like half guineas or guineas ; or. altering farthings or half- 


pennies, to make them look like ſixpences or ſhillings ; or 
of counterfeiting braſs or copper halfpennies or farthings; 
or of uttering falſe money, ——and afterwards diſcover 
two or more perſons who have committed any of the ſaid 
crimes, ſo as two be convicted; he ſhall have the king's 
pardon, 15& 16G. 2. c. 28. / 8. | 

The commiſſioners of the treaſury may iſſue a ſum not 
exceeding 6001. yearly, for the charges and expences of 
the officers and others employed in the proſecution of 
offences in counterfeiting, diminiſhing, or otherwiſe con- 
cerning the current coin of this realm. 7 Ann. c. 24. 


. 4 15& 16 6. 2. c. 28. /. 10, 


| Commitment. 
A NCI ENTLY there were more felons committed to 
gaol without mittimus in writing, than were with it: 
ſuch were all the commitments by conſtables, watchmen, 
and private perſons arreſting for felony, and bringing to 


the common gaol, long before there were any juſtices - 
e 


Commitment. 
the peace 3 and yet mittimus's are not of ſo ancient date 
even as they. 1 H. H. 610. y 

But now, fince the habeas corpus aft, a commitment in 
writing ſeems more neceflary than it was in former times; 
otherwiſe the priſoner may be admitted to bail upon that 
a, whatſoever his offence may have been. 

When a ſtatute appoints impriſonment, but Hmits no Commitmeat 
time when, it is to be underſtood that he ſhall be impri- nen. 
ſoned preſently. Dal. c. 170. 


Concerning which 1 will ſet forth, 


J. Who may be committed. 
II. To what place. 
III. The form of the commitment. 
IF. Charges of the commitment. 
V. That the gaoler ſhall receive the prifoner. 
VI. Shall certify the commitment. 
VII. Commitment diſcharged, 


J. Who may be commilted. 


There is no doubt but that perſons _ apprehended for Perſons not 
offences which are not bailable, and alſo all perſons who Þ*ilable, or not 

negle& to offer bail for offences which are bailable, muſt Oe? 
be committed. 2 Haw. 116. 

And it is ſaid, that whereſoever a juſtice is impower- Perſons geilty 
ed by any ſtatute to bind a perſon over, or to cauſe him to , nent. 
do a certain thing, and ſuch perſon being in his preſence 
ſhall refuſe to be bound, or to do ſuch thing, the juſtice 
may commit him to the gaol, to remain there till he ſhall 
comply, Id. | 

If a priſoner be brought before a juſtice, expreſsly Perſons charged 
charged with felony upon oath, the juſtice cannot diſcharge * feloay. 
him, but mvſt bail or commit him. 2 H. H. 121. . 

But if he be charged with ſuſpicion only of felony, Perſons charged 
yet if there be no felony at all proved to be committed, on ſuſpicioa. 
or if the fact charged as a felony be in truth no felony in 
point of law, the juſtice may diſcharge him; as if a man 
de charged with felony for ſtealing a parcel of the free- 
hold, or for carrying away what was delivered to him, and 
ſuch like, for which tho' there may be cauſe to bind him 
over as for a treſpaſs, the juſtice may diſcharge him as to 
felony, becauſe it is, not felony. But if a man be killed 

another, tho" it be by miſadventure, or ſelf-defence 
. (which 
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To the gaol. 


Houſe of cor- 
rection. 


(which is not properly felony), or in making an afſaul; 


upon a miniſter of juſlice in execution of tris office (which 


is not at all felony), yet the juſtice ought not to dif. 

charge him, for he muſt undergo his trial for it; and 

— he muſt be committed, or at leaſt bailed, 2 H. 
* 121. | : 

But commitment by the juſtices of the peace almoſt in 
in all caſes (except for the peace, good behaviour, felony, 
or higher offences) is but to retain the party till be hath 
made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 
to be committed, but to be delivered preſently, Dal, 
c. 170. 

And in general, wherever a juſtice is impowered to bind 
a perſon over, or to cauſe him to do a certain thing; be 
may commit him to gaol, to remain there till he ſhall com- 
ply, if ſuch perſon being in his preſence ſhall refuſe to be 


bound, or to do ſuch thing. 2 How. c. 16. /. 2. 


L. To what place. 


By the 5 H. 4. c. 10. All felons ſhall be committed 
to the common gaol, and not elſewhere. 

But by the 6 G. c. 19. Vagrants and other crimi- 
nals, offenders, and perſons charged with ſmall offences, 
may for ſuch offences, or for want of ſureties, be com- 
mitt-d either to the common gaol, or houſe of corretion, 
as the juſtices in their judgment ſhall think proper, 

And they may commit other offenders to the ftocks, ot 
other cuſtody, by particular ſtatutes. re | 

Generally, if a man commit felony in one county, and 
be arreſted for the fame in another county, he (hall de 
committed to gol in that county where he is taken. 
Dalt. c. 170. | 
Vet if he eſcapes, and is taken on freſh ſuit, in another 
county, he. may be carried back to the county where he 
was firſt taken. Id. 2. . 

Alſo by the 24 G 2. c. 55. If a perſon is apprehended, 
upon a warrant" indorſed, in another county, for an of- 
fence not bailable, or if he ſhall not there find bail, he 
ſhall be carried back into the” firſt county, and be com- 
mitted (or if bailable, bailed) by the juſtices in ſuch firl 
eee | 
* an E 1:29 


III. Fon 


Commitment. 443 
III. Farm of the commitment. 


It muſt be in writing, either in the name of the king, In whoſe name, 
and only teſted by the perſon. who makes it, or it may 
be made by ſuch perſon in his own name, expreſſing his 
office, or authority, and muſt be directed to the gaoler, ot 
keeper of the priſon. 2 Haw. 119. 
Yet the mention of the name and authority of the juſ- 
tice (L. Hele ſays) in the beginning of the mittimus, is 
hot always neceſſary, for the ſeal and ſubſcription of the 
juſtice to the mittimus is ſufficient warrant to the gaoler ; 
for it may be ſupplied by averment, that it was done by 
the juſtice, 2 H. H. 122. ; | 
It ſhould contain the name and ſurname of the party The party's 
committed, if known; if not known, then it may be 
ſufficient to deſcribe the perſon by his age, ſtature, com- 
plexion, colour of his hair, and the like, and to add that 


he refuſeth to tell his name. 1 H. H. 577. = 

It is ſafe, but not abſolutely neceſſary, to ſet forth, that Oath, 4 
the party is charged upon oath. 2 Haw. 120. A 
It ought to contain the cauſe, as for treaſon, or fe- 'Cauſe, 78 


Jony, or ſuſpicion thereof; otherwiſe if it contain no cauſe 
at all, if the priſoner eſcape it is no offence at all : whereas 
if the mittimus contained the cauſe, the eſcape were treaſon' 
or felony, though he were not guilty of the offence; and' 4 1 
therefore for, the king's benefit, and that the priſoner may | 48 
be the more ſafely kept, the mittimus ought to contain the 4 
cauſe. 2 Infl. 52. ; , 
And hereupon it appeareth, ' that a warrant or mittimus 
' to, anſwer to ſuch things as ſhall be objected againſt him, - 
is utterly againſt law. 2 nfl. 591. = 
Alſo, it ought to contain the certainty.of the cauſe ; and | "I 
therefore if it be for felony, it ought not to de generally 7 
for felony, but it muſt contain the ſpecial nature of the fe- 
lony, briefly, as for felony for the death of ſuch an one, or 
for burglary in. breaking the houſe of ſuch an one ; and the 
reaſon is, becauſe it may appear to the judges of the king's 
bench, upon an babeas corpus, whether it be felony or not. 
2 H. H. 122. | | 
But the want hereof ſeems not to make the commit- 
ment abſolutely void, fo as to ſubje&t the gaoler to a 
falſe impriſonment ; but it lies in averment to excuſe the 
2 or officer, that the matter was for felony, 1 H. H. 
584. ä | 
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to bail the defendant. H. 28 G. 3. 


Commitment. 


And although it is not neceſſary to ſtate in a warrant 
of commitment on a charge of felony, that the add was 
done © felonioufly,”” yet unleſs it ſufficiently appears on 
the fas ftated in the commitment to be in law a fe. 
lony, the judges of the court of 'king's bench are bound 


X. v. Judd, 
2 Darnf and Ze, 255. | 


| Nottobe inthe 7. 17 C 3. KX. v. Evired, Two juſtices committed 


dis)unQtive, 


Conclufion, 


Robert Collebole, an apprentice, for running away from his 
maſter. An objeQtion was taken to the m of the 
commitment, for the unceitainty thereof, which run thus: 
« As an apprentice or ſervant, for diſobeying his inden- 
tures or articles,” And it was inſiſted, that this being in 
the di; junctive could not be ſupported, becauſe juſtices 
have not a power to commit ſervants generally, though 
they may commit ſervants of a particular deſcription. — 
In anſwer thereto it was contended, that though the war- 
rant ran in the disjunctive, yet as he now ſtated himſelf to 
be an apprentice, he was under that deſcription liable, — 
L. Mansfield ſaid, that the objection to the warrant of com- 
mitment 2s running in the disjundive muſt undoubted]y 
prevail. The counſel for the proſecution conſented to 
the priſoner's diſcharge. Cal. Caf. 26. 

There was another objection to this commitment, (viz.) 
the apprentice having been bound when under age, that 
therefore the indenture was voidable by him when he came 
of age, But this was over-ruled by the court; he having 
run away, would make uſe of his offence to avoid the pu- 
niſhment. | 

It muſt have an. apt concluſion ; as if it is for felony, 
to detain him till he be thence delivered by Jaw, T7 
order of law, or by due courſe of law. 2 H. 120. 2 H. 
. . | 

Bui if the concluſion be irregular, it doth not ſeem to 
make the warrant void, but the law will reje& that which 
is ſurpluſage, and the reſt ſhall ſtand ; ſo that if the mat- 
ter apprar to be ſuch, for which he is to remain in cuf- 
N ot be bailed, be ſhall be bailed or committed as the 
caſe requires, and not diſcharged, but the wrong con- 
eluſion ſhall be rejected. 1 H. H. 584. 

It is alſo to be obſerved, that a commitmegt grounded 


on ad act of pailiament, ought to be contormable to the 


method preſcribed by it. As where the overſeers were 
committed for refuſing to account, and the warrant con- 
cluded in the common form, until they be duly diſcharged 


according to law, upon the return of an babeas corpus the 
| court 


commitment. a 


court held the commitment void, becauſe the warrant 
ought to have concluded, there to remain until he ſhall 
account, as the 43 El. c. 2. doth appoint. And a dif 
ference is, where a man is committed as/a criminal, and 
where only for contumacy ; in the firſt caſe, the commit- 
ment muſt be, until diſcharged according to law; but in 
the latter until be comply. 2 Haw. Not. 33. op 

Where a ſtatute appoints impriſonment, but limits no where no time 
time how long, in ſuch caſe the priſoner muſt remain at is limited. 
the diſcretion of the court. Dat. c. 170. | 

It muſt be under ſeal; and without this, the com- Seal. 
mitment is unlawful, the gaoler is liable to falſe impriſon- 
ment, and the wilful eſeape by the gaoler, or breach of 
priſon by the felon, makes no felony. 1 H. H. 583. 

But this muſt not be intended of a commitment by the g, the eons; 
ſeſſions, or other court of record; for there the record : 
itſelf or the memorial thereof, which may at any time be 
entred of record, are 2 ſufficient warrant, without any 

' warrant under ſeal. 1 H. H. 584. .. 

It ſhould alſo ſet forth the place at which it is made Place, 14 
[that it may appear to be within the juriſdiction of the 8 
juſtice), © 2 Haw. 119. 


It muſt alſo have a certain date, of the year and day, Time, A 
2 H. H. 123. 3 
V. Charges of the commitment. . 

By the 3 J. c. 10. Every perſon who ſhall be commit - Charges to be * 


. . ; fo 8 
ted to the common or uſual gaol, within any county or — — 4 


liberty, by any. juſtice of the peace, for any offence or 
miſdemeanor, the ſaid perſon ſo to be committed, having 
means or ability thereunto, ſhall bear his own reaſonable 
charges for ſo conveying or ſending him to the ſaid gaol, 
and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch. gaol, and ſhall ſo guard him thither: And if 
any ſuch perſon ſo to be committed, (hall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay af, en the ſame ; 
* then ſuch juſtice ſhall, by writing under his hand and ſeal, 
give warrant to the conſtable of the hundred, or conſtable 
of the townſhip where ſuch perſon ſhall be dwelling and 
inhabit, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the 
ſaid perſon fo to be committed, as by the diſcretion of the 
laid juſtice ſhall ſatisfy and pay the charges of ſuch his con- 


veying 


. 
35 3 1 


2 
— * 


— — — wa”. 
* 


1 - — _ —_ » ay » 2 
1 5 LI 4 
rr c 3 he 
tm _ = = i = 
he < #% Bl f 
- 1 ** 


* 
2 


= — 
3 
3 


2 4 


9 „ 
„ 


„ * — — 


& — 
— — — — 


9 
— r — 
—— — 


— ach — 


4 25 C ®, yy — 


I 


———ũ 


vi * 

= ” T 7 
_ 

_—— 


LY 


2 3 
* FTI". 


= _— 


a 


a , \ 
_ A ——_— 


2 Cle - 


a — — 
= 


0 
 — _ 

41 3 
* i ha. 
w— 


446 


If not able, to 
be paid out of 
the county rate, 


Fycept in Mid- 
Bs 


Tommitment. 

veying and ſending to the ſaid gaol, the appraiſement to 
be made by four of the honeſt inhabitants of the pariſh 
where ſuch goods ſh.ull be; the overplus to be delivered to 
the party. BY | 
And by the ſtatute of the 27 G. 2. c. 3. When any 
perſon, not having goods or money in the county where 


he is taken, ſufficient to bear the charges of himſelf and 


of thoſe who convey him, is committed to gaol, or to the 
houſe of correction, by warrant from a juſtice, then on 
application by the conſtahle or other officer who conveyed 
dim to any juſtice for ſuch county or place; {ſuch juſ- 
tice] ſhall upon oath examine into and aſcertain the rea- 
ſonable expences, and ſhall without fee by his warrant or- 
der the treaſurer to pay the ſame, But in Mrddleſex the 
ſame ſhall be paid by the overſcers of the poor of the pariſh 


where the perſon was apprehended, 


Note; By the hab-as corpus act, the charge of convey- 
ing an offender is limited not to exceed 12 d. a mile; which 


may be an — for allowing as much in this caſe, 
e 


eſpecially as ſecurity is to be given before a man is re- 
moved on that act by habeas corpus, that he ſhall not eſ- 


| cape by the way, which renders guards in that caſe not ſo 


neceſſary. 


V. Gaoler ſhall receive the priſoner. 


If the gaoler ſhall refuſe to receive a felon; or take any 
thing for receiving bim, he ſhall be puniſhed for the ſame, 
by the juſtices of gaol delivery. 4 Ed. 3. c. 10. Dal. 
c. 170. ä s ' | 

But if a man be committed. for felony, and the gaoler 
will not receive him, the conſtable muſt bring him back to 
the town where he was taken; and that town ſhall be 
charged with the keeping of him, until the next gaol de- 
livery: or the perſon that arreſted him, may in ſuch caſe 


keep the priſoner in his own houſe, as it ſeemeth. Dalt, 


c. 170. 

Bot in other caſes it ſeems, that regularly no one can 
juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo 
doing; as if the party be ſo dangerouſly ſick, that it would 


apparently hazard his life to ſend him to the gaol, or 


there be evident danger of a reſcous from rebels, or 
like. 1 Haw. 118. | 


VI. The 


„„ 


and,, d 


Commitment. 
VI. The paoler ball certify the commitment. - 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall cer- 
tify the commitment to the next gaol delivery, 


» 


vil Commitment diſcharged. 


7 It ſeems that a perſon legally committed for a crime 


ecrtainly appearing to haye been done by ſome one or 
other, cannot be lawfully diſcharged by any one' but the 
king, till he be acquitted on his trial, or We, an igno- 
ramus found by the grand jury, or none to proſecute him 
on 2 proclamation for that purpoſe by the juſtices of gaol 
delivery. But if a perſon be committed on a bare- ſuſ- 
picion, without an indictment, for a ſuppoſed crime, where 
afterwards it appears that there was none, as for the murder 
of a perſon thought to be dead, who afterwards is found 
to be alive; it bath been holden, that he may be ſafely 
diſmiſſed without any farther: proceeding, ſo that he who 
ſuffers him to eſcape is properly puniſhable only as an ac- 
ceſſary to his ſuppoſed offence; and it is impoſſible that 
there ſhould be an acceſſary, where there can be no prin- 
cipal; and it would be hard to puniſh one for a contempt 
in diſregarding a, commitment founded on a. ſuſpicion, 
appearing in ſo unconteſted a manner to be groundleſs. 
2 Haw. 121. | 


Mittimus for felony. 


Weſtmorland, P. eſquire, &c. one of the juſtices of our 


lord the king, aſſigned to keep the peace 
in the ſaid county, and alſo to hear and determine divers fe- 


lonies, treſpaſſes, and other miſdemeanors in the ſaid county 


committed ; 1 o the keeper of the gaol of our ſaid lord the king 
at == in the ſaid county, or to his deputy there, and te each 
of them, greeting : Whereas A. O. late of in the 
ſaid county, labourer, hath been arreſted by the conſtable of 
— in th: faid county, for ſuſpicion 7 a felony by him, as 
it is ſaid, committed, in ſtealing a black mare, of the value 
of 405. the propertly of A. P. of ——— in the ſaid ccunty, 
Jeoman : Therefore, on the behalf of our ſaid lord the fing, 1 
command you and each of you, that you or one of you receive the 
faid A. O. into yeur cuſledy in the ſaid gavl, there to remain 
bull by be delivered from your cuflody by the law and cuſtom of 

| England, 


a | | Com mitment. 


England. | Gruen under my hand and ſeal a in th, 


ſaid county, the day of — in 1b year 
the reign of our faid lord ————, 7 
Another. 


Weſtmorland. ] P. e/quire, &c. Ta the heeper of the com- 
* mon geol at in the ſaid county, 
er to his deputy there : Theſe are in his maje/ly's name to charg, 
and command you, that you receive in/o your ſaid gaol the bod) 
of A. O. late of in the ſaid county, yeoman, taken by 
A. C. conflable of — in the ſaid county, and by hin 
. brought before me for ſuſpicion of felony, that is to ſay, for 
Healing And that you ſafely keep the ſaid A. O. in 
gour ſaid gael, until the next general gaol delivery for the foid 
county, [if he be not bailablez or if bailable, then thus, 
until he ſhall thence be delivered by due courſe of law. And 
hercin fail you not, Kc, 


Another. 


Weftmorland. P. eſguire, &c. To the keeper of ——— 
I ſend you berewithal the body of A. O. 
late of in the ſaid county, labourer, brought before n- 
this preſent day, and charged upon the oath of A. P. of — in 
the ſaid county with the felonious taking and carrying 
away forty ſheep, the property of —— which alſo he hath 
confeſſed upen his examination before me [by which he is not 
bailable]: Therefore theſe are on the behalf of our ſaid 
lord the king to command you, that immediately you receive the 
aid A. O. and him ſafely keep in your ſaid gaol, until be be 
thence delivered by the due order of law, Here fail you nit, 
at you will anſwer for your contempt at your peril, Given 
under my hand and ſeal at &. 


FS 


Or thus, in the king's name. 


Weſtmorland, EORGE the third, by the grace of God, 

- of Great Britain, France, and Ireland 

ting, d:fender of the faith, and ſo forth: To the _ of our 
8 at —— in our ſaid county of W. or to his deputy, 
greeting : Whereas A. O. late of — in our ſaid county, 
 yeoman, is arreſted fer ſuſpicion of felony, by him, as it ii ſaid, 
commilted, in felonicuſly taking and carrying awgy 1-0 
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Commitment. 


of the value of ——— the property r I: therefore 
command you, and each of you, that ym receive him the ſaid 
A. O. into your cuſtody in our ſaid gaol, or that one of you 
do receive him, there to remain till he be delivered from your 
cuſtody, according to the law of our kingdom of England. 
Witneſs J. P. eſquire, one of the juflices aſſigned to keep the 
peace in our ſaid county, and alſo to hear and determine divers 
felanies, treſpaſſes, and other miſdemeanors in our ſaid county 
committed at in the ſaid county, the day of 
year of our reign. 


in 
Form of a warrant of commitment in general. 


Weſtmorland, I P. ire, one of the juſiices of our lord 
* the king, aſſigned to keep the peace within 
the ſaid county. To the conſtable of in the ſaid county, 
and to the keeper of at in the ſaid county, 
Theſe are to command you the ſaid conſtable, in his majefly's 
name, forthwith to convey and deliver into the cuſtody of the 
ſaid keeper 7 the ſaid = the bidy of A. O. charged 
upon the oath of A. P. of = in the ſaid county 
before me with [here ſpecify the offence]. And you the ſaid 
keeper are hereby required to receive the ſaid A. O. into your 
cuſtody in the ſaid and him there ſafely to keep [here 
ſet forth the time], or until be ſhall be thence delivered by due 
wurſe of law, FHertin fail you not. Given under my hand 
and ſeal the day of in the year of the 
reign of bis ſaid majefly king George the third. 


Form of commitment of a perſon for further ex- 
Y 8 amination, 


To the keeper of the common gaol at 
Wellmorland. | in the ſaid county. 


R ECEIFE into your cuſtody the body of A. O. herewith 

ſent you, brought before me J. P. eſquire, one of his majeſ= 
ty's juſtices of the peace in and for the ſaid county, by A. C. 
conflable of being charged on the oath of A. I. of 
u the ſaid county, yeaman, on a violent ſuſpicion of 
[here ſet forth the offence], and him ſafely to keep in your 
exftedy for further examination, and until he ſhall be dif 
charged by dus courſe of law, Given under my hand and ſeal 


9 — 


You, I. 71% 
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"pI" Sy noon , 


430 


t pugners of 
the book of 
common 
prayers 


Miniſters dero- - 


gating from the 
book of common 
Prayer. 


Any pet ſon de- 


Common pꝛayer. 


I MPUGNERS of the form of worſhip in the church 
of England, eſtabliſhed by law, and contained in the 
book of common prayer ; of the 39 articles; of the rites 
and ceremonies of the church; and of epiſcopal govern- 
ment; ſhall be excommunicated p/o facts, and not reſtored 
but by the biſhop or archbiſhop on their repentance, Can, 
„, 7. 
5 If any parſon, vicar, or other miniſter, that ought to 
uſe the common prayer, or to miniſter the ſacraments, 
ſhall refuſe to do the ſame, or (wi)fully ſtanding in the ſame) 
ſhall uſe any other form, or ſhall ſpeak any thing in deroga- 
tion of the ſame book or of any thing therein contained; he 
ſhall, on conviction, for the ff offence forfeit to the king 
one year's profit of all his ſpiritual promotions, and be 
impriſoned for ſix months; for the ſecond cence, ſhall be 
deprived of all his ſpiritual promotions, and be impriſoned 
for a year; and for the third offence, ſhall be deprived of 
all his ſpiritual promotions, and be impriſoned during life, 
And if he has no ſpiritual promotion, he ſhall for the firſt 
offence be impriſoned for a year; and for the ſecond of- 
fence, during life. 1 El. c. 2. . 4—8. 

But this ſhall not reſtrain the ſpiritual court from 
proceeding againſt theſe offenders; and they may be de- 
prived by the ſaid court, according to the courſe of the 
ſpiritual law, for. the firſt offence, Id. ſ. 16. 23. 
1 Haw. 9. 


If any perſon whatſoever ſhall in plays, ſongs, or by 


pravingthe book other open words, ſpeak any thing in derogation of the 


ef common 
Þi ayer . 


Reſident incum- 
bent to real the 

tom mon prayer 

once a month. 


ſame book, or any thing therein contained; or ſhall by 
open fact cauſe or procure any miniſter in any place to (ay 
common prayer openly, or to miniſter any ſacrament, ia 
other form, or ſhall interrupt or let any miniſter to ſay the 
ſaid common prayer; he ſhall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (which if not 
paid in 6 weeks after conviction, he ſhall ſuffer 6 months 


impriſonment for the firſt offence, and 12 months for the 


ſecond ;) and for the third offence ſhall forfeit all bis 
goods and chattels, and be impriſoned during life. - 1 E.. 

c. 2. .. 9, 10, 11, 12, 13. 20. 
Where an incumbent reſides upon his living, and 
keeps a curate, the incumbent himſelf (not baving lawful 
EY impediment 


Common pꝛaper. 
impediment to be allowed by the biſhop) ſhall at leaſt once 
a month openly and publickly read the common prayer, 
and (if there be occaſion) adminiſter the ſacraments, and 
other rites of the church ; on pain of 5 l. to the poor, on 
conviction by confeſſion, or oath of two witneſſes, before 
two juſtices; and in default of payment in ten days, the 
fame to be levied by the churchwardens or overſeers, by 
diſtreſs and ſale, by warrant of ſuch juſtices. 13& 14 C. 2. 


& 4 7. 


Confeſſion, 


CON FESSION is twofold, either expreſſed, or 
implied. | 

An expreſs confeſſion is, where a perſon ditectly con- 
felſes the crime with which he is charged; which is the 
higheſt con viction that can be. 2 Haw. 333. 

But it is uſual for the court, eſpecially if it be out of 
clergy, to advice the party to plead and put himſelf upon 
his trial, and not preſently to record his confeſſion, but to 
admit him to plead. 2 H. H. 225. 

An implied confeſſion is, where a defendant in a caſe not 
capital, doth not direAly own himſelf guilty, but in a 
manner admits it by yielding to the king's mercy, and de- 
firing to ſubmit to a ſmall fine; which ſubmiſſion the 
court may accept of if they think fit, without putting him 
to a direct confeſſion, 2 Haw. 333- 

It ſeems that the confeſſion of the defendant taken upon 
an examination before juſtices of the peace, or in diſcourfe 
with private perſons, may be given in evidence againſt 
the party confeſſing, but not againſt others. 2 Haw. 429. 

But ſuch conſeſſion muſt be proved to have been obtained 
without any promiſe of favour, menace, or undue terror ; 
for if it is obtained under ſuch impreflions, it cannot be 
received in evidence againſt the party. 2 H. H. 285. 

And the identity of theſe examinations muſt be proved 
at the trial, before they can be read in evidence. Sum, 263. 

And if they are not proved, they cannot be admitred 
orally ; for a confeſſion being the ſtrongeſt proof of guilt, 
requires th... higheſt authenticity. 2 Haw. 604. . | 

G g 2 . And 
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By the common 


law. 


By Ratute, 


* 


Confeſſion, 
And whenever a perſon's confeſſion is made uſe of again( 
him, it muſt all be taken together, and not by parcels, 
2 Haw. c. 6. |. 5. 

All thoſe who on their examination on themſelves 
guilty of a felony alleged againſt- them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail; for bail is only proper where it ſtands 


indifferent whether the party be guilty or innocent, 
2 Haw. 97. 


Conies. See Game. 
Conjuration. See Witthtrakt. 


Conſpiracp. 
1. What it is. 
II. How puniſbable. 


I. What it is. 


BY the common law there can be no doubt, but that 
all confederates whatſoever, wrongfully to prejudice 
a third perſon, are highly criminal ; as where divers per- 
ſons confederate together by indirect means to impoveriſh 
a third perſon, or falſely and maliciouſly to charge a man 
with being the reputed father of a baſtard child, or to 
maintain one another in any matter whether it be true or 
falſe, 1 Haw. 190. 
2. And conſpiracy by ſtatute is as follows: Conſpirater: 
are they that ds corfederate or bind themſelves by oath, cove» 
nant, or other alliance, that every of them ſhall aid and bear 
the other faifly and maliciouſſy to indict, or cauſe to indi, er 
falſly to move or maintain pleas ; and ſuch as retain men in tht 
country, with liveriis or "rs to maintain their malicious enter» 
priſes ; and this extendeth as well to the takers as to the givers: 
And flewards and bailiffs of great l:rds, who by their office er 
power underighe to bear or maintain quarrels, pleas, or debates, 
that concern other parties than ſuch as touch the eftate of their 
lords or themſelves. 33 Ed. 1. ſt. 2. 
From this definition of conſpirators, it ſeems clearly to 
follow, contrary to the opinion of Lord Coke, that 5 
3 on!'y 


Conſpiracy; 


only thoſe who actually cauſe an innocent man to be in» 
dicted, and alſo to be tried upon the indictmenz, where= 
upon he is lawfully acquitted, are properly conſpirators, 
but that thoſe alſo are guilty of this offence, who barely 
conſpire to indict a man falſely and maliciouſly, whether 
they do any act in proſecution of ſuch conſpiracy or not. 
1 Haw. 189. L. Naym. 1169. 

But an @#ton will not lie for the conſpiracy unleſs it 
be put in execution ; for in ſuch caſe, the damage is the 
ground of the action. 1d. 378. | 

Alſo it plainly appears from the words cf the flatute, 
that one perſon alone cannot be guilty of conſpiracy, with 
in the purport of it; from whence it follows, that if all 
the defendants who are proſecuted for ſuch a conſpiracy be 
acquitted but one, the acquittal of the reſt is the acquittal 
of that one alſo: And upon the ſame ground it hath been 
holden, that no ſuch proſecution is maintainable againſt 
a huſband and wife only, becauſe they are eſteemed but as 
one perſon in law: But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, may be brought 
againſt one only: Alſo, it hath been reſolved, that if ſuch 
an action be brought againſt ſeveral perſons, and all but 
one be acquitted, yet judgment may be given againſt that 
ene only. 1 flaw. 192. 

In the caſe of X. againſt Kinnerfley and Moore, T. 5 G. 
An information was brought, ſetting forth that the defend 
ants being evil diſpoſed perſons, in order to extort Mo- 
ney from my lord Sunderland, did conſpire together to 
charge my lord with endeavouring to commit ſodomy with 
che ſaid Moore. The defendant Kinnerfl:y only appears, 
and pleads to iſſue, and is found guilty, And now ex- 
ception was taken in arreſt of judgment, that to every 
conſpiracy there muſt be two perions at leaſt, whereas 
here is only one brought in and found guilty, and the 
other poſſibly may be acquitted, But it was anſwered, 
that this is arguing from what has not happened, and pro- 
bably never will; for tho” Moore may have an opportunity 
to 2cquit himſelf, and is not concluded by the verdict as 
Kinnerſley ie, yet as the matter now ſtands, Moore himſelf 
is found guilty, for the coofpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 
the trial of the other. And a caſe was quoted, where 
ſeveral were indicted for a riot, with many %thers, and two 
only were found guilty ; and it was objected, that there 
muſt be three to make a riot; but upon the words, with 
many athers, judgment was given againſt the defendants. 
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And the court over - ruled the exception. And the 
defendant had ſentence. And in the Eafter term fl. 
lowing, Moore alſo was convicted, and had judgment, 
Str, 193- 


huſband, and wife, and ſervants were indicted for a con- 
ſpiracy to Tuin the trade of the proſecutor, who was the 
king's card-maker, The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's 
apprentices, to put greaſe into the paſte, which had 
ſpoiled the cards. But there was no account given, that 
ever more than one at a time was preſent, tho' it was 
proved they had all given money in their turns. It was 
objected, that this could not be a conſpiracy ; for ſeveral 
perſons might do the ſame thing, without having any 
previous communication with each other, But it was 
ruled, that the defendants being all of a family, and con- 
cerned in making of cards, it would amount to evidence 
of a conſpiracy. Str. 144. 


indicted for conſpiring with The, Bygrave, unjuſtly to 
charge #i{liam Frank/and with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it 
upon him. MNiccls only came in, and pleaded not guilty, 
And the jury found that ſhe was guilty, but that yg ave 
died before the iadictment was preferred. Exception was 


Conſpiracy. 


In the caſe of K. againſt Cepe and others, H. 5 G. The 


And E. 18 G. 2. XK. againſt Eliz. Niccols, She was 


taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court aver-ruled 
this, on the above authority of Kinnerfley's caſe, in which 
caſe there was a poſſibility of contradictory verdict, which 
here cannot be. Str. 1225. 


II. How puniſbed. 


It is clear, that thoſe who are convicted of con'piracy 
at the ſuit of the party, ſhall have judgment of fine 
and impriſonment, and to render the plaintiff his damages. 
1 Haw. 193. 

Alſo it is certain, that he who is convicted at the 
ſuit of the king, of a conſpiracy to accuſe another of a mat- 
ter which may touch his life, ſhal} have judgment that he 
ſhall loſe the freedom and franchiſe of the law (whereby 
he is diſabled from being put upon any jury, of ſo 
be ſworn as a witneſs, or even to appear in perſon in any 


of the king's courts), and alſo that bis houſes, hank, 


_ 


* 
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and goods ſhall be ſeized into the king's hands, and his 
houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned. And this is commonly called 
villainous judgment, and is given by the common law, 
and not by any ſtatute, and is faid generally in ſome 
books to be the proper judgment upon every con iction 
of conſpiracy at the ſuit of the king, without any 
reſtriction to ſuch as endangered the life of the party; 
but this point doth not ſeem to be any where ſetiled. 7g. 
But this judgment hath been but ſeldom given ; there 
being no inſtance of it ſince the reign of Edward the third. 
Burr. Mansf. 996, 1027. 

In the caſe of Kinner/ley and Moore above mentioned, 
Kinnerfley was ſentenced to be fined 500 l. to ſuffer a year's 
impriſonment, and to find ſureties for his good behaviour 
for ſeven years. Moore was ſentenced to ſtand in the pil- 


lory, ſuffer a year's impriſonment, and to fiad ſureties in 


the like manner for ſeven years. - Str. 196. © 

T. 2 G. 3. K. and Riſpal. An indictment was found 
at the ſeſſion againſt the defendant and two others, for 
a conſpiracy, The indictment ſet forth, that the deſend- 
ants, wickedly and maliciouſly deviſing and intending 
unjuſtly to vex and aggrieve one John Chilton, and to dee 
prive him of his good name, fame, credit, and reputation, 
wickedly and unlawfully did among themſelves conſpite, 


combine,  confederate, and agree, falſely and without any 


reaſonable or probable cauſe, to charge and accuſe the 
ſaid John Chilton, that he the ſaid Fobn Chilton had then 
lately taken out of a bag a quantity of human hair of the 
goods and chattels of the ſaid Ri/pal/; That the two other 
offenders, in purſuance of the ſaid conſpiracy, ſaid to 
Chilton, that he was a mao of credit, and had better make 
it up than have his credit blaſted : And that Riſpal, in fur- 
ther purſuance of the ſaid conſpiracy, unlawfully and 
wickedly did extort from the ſaid Chiltin 30 l. and a pro- 
miſſory note of 33 l. as a compoſition for the ſaid offence, 


and to deſiſt from proſecution, On the inditment being 


removed by certiorari, motion was made in atreſt of 
judzment, upon two objeRtions ; Firſt, that the juſtices 
at their ſeſſions have no juriſdiction over conſpiracies, any 
more than over perjury, uſury, and forgery, it being not 
ſpecified in their commiff»n, nor given them by any 
ſpecial ſtatute, Secondly, the indictment doth not charge 
them to have conſpired to fix any crime on the defendant, 
but only taking hair out of a bag, which might be a * 
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. Conſpiracy, 
ful act. To the firſt objection it was anſwered, That the 
Juſtices in ſeſſions, under the general words of the com. 
miffion, have cognizance of all crimes that tend, either 
directly or conſequentially, to a breach of the peace: 
That conſpiracies have this tendency, in the ſame man- 
ner as libels, which are indictable at the ſeſſions, without 
being ſpecitied in the commiſſion; ſo is extortion alſo, 
and this is a conſpiracy to extort. To the ſecond objec. 
tion it was anſwered, That the charge is, a conſpiracy to 
extort money; by what means is not material: That 
Riſpal did actually extort it; which is a direct and poſitive 
charge againſt him, So that either way there is ground 
ſufficient for the court to give judgment againſt Ri/pal.- 
By L. Mansfield Ch. J. The caſe lies in a narrow 
compaſs, The firſt queſtion is, Whether the juſtices in 
ſeſſions have a juriſdiction over conſpiracies. No autho- 
Tity has been cited to ſhew, that they have not, nor that 
they have. It muſt therefore be determined upon general 
principles. The cafes of perjury, forgery, and uſuty 
ſtand upon their own ſpecial grounds; and it has been 
determined, that the juſtices have no juriſdiction there, 
This offence of a conſpiracy is a treſpaſs; and treſyafles 
are indictable at ſeſſions, tho* not committed with force 
and arms. They tend to the breach of the peace, as 


much as cheats or libels, which are eſtabliſhed to be witk- 


in the juriſdiction of the ſeſſions. As therefore there is 
no authority to the contrary, I think that the juſtices had 
a juriſdiction here. The ſecond queſtion is, Whether a 
ſufficient crime be laid in the indictment to enable the 
court to give judgment, The crime is laid as an unlaw- 
ful conſpiracy. This, whether it be to charge a man 
with criminal acts, or ſuch only as may affect his reputa- 
tion, is fully ſufficient, The ſeveral facts in the indict- 
ment are not to be conſidered as diſtinct and ſeparate 
charges; but as one and the ſame united and continued 
offence purſued thro” its different ſtages, And then it is 
clear, that the whole will amount to an indictable offence, 
namely, the getting money from a man, by conſpiring to 
charge him with a falle fact. Burr, Many, 1320. 
Black, Rep. 368, | | | 


Conſtable. 


H E office of a conſtable, in executing of warrants, 

is treated of under the titles Arreſt and Mar⸗ 
rant; and in like manner the other particulars of his 
duty may be found under the reſpeQive titles throughout 
the book: this title treating only of the office of a con- 
ſtable in general, 


J. Of the antiquity and original of conſtables. 
I. Who ſball be a conſtable. | 
III. How choſen and ſworn. 
IV. His power as a conſervator of the peace. 
V. His duty as a ſubordinate officer to juſtices of 
the peace, and puniſhment for neglett. 
VI. His indemnity and protection in his office. 
VII. Concerning the expences of his office, 
VIII. Concerning bis account and removal from his 


office. 


J. Of the antiquity and original of conflables. 


The ſundry names of high conſtables, or conſtables 
of lathes, rapes, wapentakes, hundreds, and franchiſes ; 
and the divers names alſo of petty conſtables, tythingmen, 
borſnolders, boroheads, headborows, chief pledges, and 
ſuch other (if there be any) that bear office in towns, 
pariſhes, hamlets, tythings, or borows, are all in effect 
>» 53h that is to ſay, corfNables and borſbolders. Lamb. 

ont, 

This word con/tab!e hath afforded matter of much diſqui- 
lition to the learned. It is evidently a compound ; but 
from what two original words it hath ſprung, hath been 
variouſly conjectured. Hiſtory traceth it from its arrival 
in England, backwards through France and Germany, and 
Greece, to the imperial ſeat at Conflantineple in the days of 
Conſtantine the Great, From whence we aſcend farther ill 
towards the eaſt, where we find the word cône or cdne in 
Paleline, which ſignified in the times of the old teſtament 
a bability, ſtrength, or ſtay. Of which word there ſeem 
io be ſome traces in the mongrel name of Laocoon at Trey: 
and more eſpecially of this ſame C:n/tantine, who was him- 
ſelf of oriental exttaction, having ſprung from Dardania, 
| country of the upper 4oe/ia, and was ſaid by his flat- 

terers 


Antiquity of 
conſtables in 
general. 


Conſtable. 


terers to have been deſcended from Dardanus and the 
Trojans. And perhaps this appellation of the emperor 
might give occaſion to the adopting of the word into the 
Roman language at that time, For it was then that the 
word count (the genuine offspring of cone or cune) firſt be- 
came a name of ,dignity, and from thence travelled weſt. 
wards (with a little variation according to the genius of 
each language) throughout the provinces. Amongſt the 
Saxons, the word was honing or hyninge, from whence 
undoubtedly we receive our Engliſh word king. Again, the 
word flole, flalle, flafle, flable, by an eaſy tranſmutation of 
thoſe letters frequent in almoſt all languages (and which 
ſeemeth the other conſtituent of the word conflable), is like- 
wiſe common to thoſe languages of the middle ages, and 
fignifieth a ſtanding place, diviſion, or department, called 
by the Romans fatio; and all of them probably from the 
ſame origin with the Latin fo, and the ancient Greet 
word raw. So that, according to this etymology, the word 
conflable will properly ſignify the ſtability or ſtay of the 
place, or the ſtrong man of the diviſion, The Germar 
word is conneftufle; the French conne/lable, the Italian cone- 
flabil: ; the Spaniſh condeſtalle, from the word conde which 
they uſe for count, All which ſeem to be comprehended 
in the imperial denominations of the Conſlant ne family, 
ſuch as Conflans, Conſlantius, Conſtantinus, Conflantia, Cit 
flantina, Conſlantianus, Conflantinacius, and the like. 
As touching borſhalders (which is the other general name, 
and doth contain within it the meaning of tythingmen, 
boroheads, headborows, thirdborows, and chief pledyes,) 
that is made up of the Saxon borge, barrow. or birbor, 2 
pledge, and ea/der, the elder, chief, or head; and borſb- 
ealder in one word doth mean the chief or head of the 
ſureties or pledges, For the underſtanding wherecf, it b 
to be remembered, that by the ancient laws of this reaim 
(before the coming in of king William the conqueror) it 
was ordained for the more ſure keeping of the peace, and 
for the better repreffing of thieves and robbers, that al 
freeboin men fhould caft themſelves into ſeveral com- 
panies, by ten in each company; and that every of thoſ 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows ; ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
xeft of the ten ſhould be amerced, if he of their company 
that did the harm ſhould fly, and were not forthcoming 
to anſwer to that wherewith he ſhould be charges. 
And for this cauſe, the companies are yet in ſome po 
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of England called bores, of the ſaid word verge, Borrow, or 
hirboe, ſignifying a pledge or ſurery ; and in other places 
they are called tythings, becauſe they contain (as hath deen 
ſaid) the number of ten men with their families. And 
even as ten times ten do make an hundred, ſo becauſe it 
was then alſo appointed that ten of theſe companies ſhould 
at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was and 
yet is called a hundred. Furthermore, it was then fo 
ordained, that if any man were of ſo evil credit, that he 
could not get himfelf to be received into one of theſe tyth- 
ings or boroes, then he ſhould be ſhut up in priſon, as a 
man unworthy to live at liberty amongſt men abread. 
Now whereas every of theſe tythings or boroes did uſe to 
make choice of one man —_— themſelves, to ſpeak 
and to do in the name of them all; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we now call borſholder,) in other 
places the borohead or headborow, and in ſome other 
places the chief pledge, which laſt name doth plainly ex- 

und the other three that are next before it; for head 
or elder of the boroes, and chief of the pledges are all 
one; and in ſome ſhires, where every third borough hath 
a conſtable, there the officers of the other two are called 
thirdborews, And in theſe tythings or boroes, ſundry 
good orders were obſerved; and amongſt others, firſt, that 
every man of the age of 21 years ſhould be ſworn to the 
king: Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 
ſuch ſutetiſhip and pledge as is aforeſaid : Thirdly, that 
if any of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges : Again, that no man might remove out 
of one tything or borce, to dwell in another, without law- 
ful warrant in that behalf: Laſtly, that every of theſe 
pledges ſhould yearly be preſented and brought forth by 
their chief pledge, at a general aſſetably for that purpoſe, 
which we yet in remembraace thereof do call the view of 
frankpledge, or the leet court, Lamb. Conſt. 

Some ſmall ſhadow of which antiquity we ſeem fiill to 
fetzin in a common phraſe in drinking, when a man ſays 
to another that he will p/zvge him; which is faid to have 
begun when the Danes tyrannized in this land; and the 
meaning was to enconrage the perſon to drink freely, for 
that the other would be ſurety to him that no one ſhuuld 
do him any bodily harm whilſt he was drinking, : 

Alſo 


Antiquity of 
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Alſo. we de ſtil] retain the word berrow as a verb in 
our language, ſignifying to take money upon a pledge or 
lucety. 

In ſome places, at this day, there is both a tythingman 
and conſtable, where the tythingman is as it were a de- 
puty to execute the office in the conſtable's abſence : but 


there ate ſome things which a conſtable hath power to do, 


that tythingmen cannot intermeddle with ; for the conſtable 
may do whatever the tythingman may do, but not on the 
contrary, the tythingman not having an equal power with 
the conſtable. But in places where there is no conſtable, 
the office and authority of tythingman ſeems to be all one 
under a different name. 1 Black. 357. 

By the ſtatute of JYVinche/ler, In every hundred and 


high conllablcs, franchiſe two conſtables ſhall be choſen to make the view of 


Their duty, 


armvur ; and they ſhall preſent defaults of ar maur, and of ſuits 
of toꝛont, and of highways, and ſuch as lodge flrangers in 


uplandiſb tewns, for whom they will net anſwer, 13 Ed. 1, 


ſt. 2. c. 6. 

And from hence L. Coke, and others, will have it, 
that bigh conſtables are no ancienter than this ſtatute ; 
But Mr. Hawkins (agreeably with Lambard, Dalton, and 
other authorities) ſays, that it ſeems to be the better 
opinion, that both conſtables of hundreds, which are com- 
monly called high conſtables, and alſo conſtables of tythings, 
which are at this day commonly called petty. conſtables ot 
tythingmen, were by the common law, and not firſt ordained 
by the ſaid ſtatute of /Yinchefler ; for that ſtatute doth not 
ſay, that there (hall. be ſuch officers conſtituted, but clearly 
ſeems to ſuppoſe that there were ſuch before the making of 
it, 2 Haw. 61. 

In ſhort, the truth of the matter ſeems to be this : The 
far greateſt part of the buſineſs of high conſtables, at this 
day, is rot at all appropriated to them as high conſtables; 
but only as officers to execute the precepts of the juſtices 
of the peace, which any other perſon may do as well a8 
they. The original and proper authority of an high can- 
ſtable, as ſuch, ſeems to be the very ſame and no other, 
within his hundred, as that of the petty canſtable within 
his vill; and therein, moſt probably, he is cov] with 
the petty conſtable. The other uſual branches of his of- 
fice, ſuch as the ſurveying of bridges, the iſſuing precepts 
concerning the appointing of overſeers of the poor, ſur- 
veyors of the highways, aſſeſſors, and collectors of the 
Jand tax and window duties, and in like manner the view- 


ing of armour by the above mentioned ſtatute, are in _ 


Conſtable. 


not of neceſſity, but as matte? ef convenience, and it is 
diſcretionary in the juſtices whom they will appoint to be 
their officers in theſe caſes ; others have been ſuperadded to 
their office, for the like reaſon of convenience, by ſundry 
acts of parliament, ſuch as the iſſuing precepts for the 
licenſing of alehouſes, for levying county rates, and for 
returning lifts of jurors; for that one perſon can do all the 
ſame much eafier and cheaper than ſo many different 


perſons. | 


I. Who ſhall be a conflable. 


No perſon is qualified to be a conſtable who is not an To be an ins 
inhabitant of the place for which he is to ſerve. Field. Pen, babitant. 
Stat. 331. | 

A inhabitant may not be a fit perſon to be ap- And able pers 
pointed to this office, for he ought to be of the abler ſort of ſos. 
pariſhioners: and if a very ignorant or poor perſon be 
choſen, he may by law be diſcharged, and an abler perſon 
appointed in his room. Dalt, c. 28. 

It hath been ſaid, that a cuſtom in a town, that the women. 
inhabitants ſhall ſerve the office of conſtable by turns, ac- 
cording to the ſituation of their ſeveral houſes, is not 
good; for that, by ſuch a courſe, it may come to a wo- 
man's turn to be a conſtable, as inhabitant of one of thoſe 
houſes; yet we find ſuch cuſtoms allowed to be good in 
later books; and it ſeems, that the "conſequence of the 
reaſoning above mentioned may well be denied, ſiace 2 
woman 1n ſuch caſe may procure another to ſerve for her. 

2 Haw, 63. 

Alſo it ſeems, that a practiſing phyſician, being choſen ptytcians, 
conſtable in purſuance of ſuch cuſtom, has no remedy for 
his diſcharge ; for that there are no precedents of this kind, 
and his calling is private. Id. 

But in the X. and Clarke, E. 27 G. 3. it was held that 
the king may exempt any perſon, or whole bodies corpo- 
rate, from ſerving the office of conſtable, ſubject how- 
ever to this reſtriction, that the exemption be not extended 
ſo far as to prevent the exiſtence of the office in any par- 
ticular place, 1 Durnf. and Eafl, 682, 

But by the 32 H. 8. c. 40. The preſident, commons, and 
felſows of the faculty of phyſick in Landon, ſhall not be 
choſen conſtables. | 

And by the 5 H. 8. c. 6. and 18 G. 2. c. 15. Sur- Surgeons. 
geons in London ſhall be freed and exempted from the office 
of conſtable, | 

In 


462 


Barrifters at 
Jaw, ſervants to 
members of 
parliament, 


Aldermen of 
London. 


Captain of the 
guards, 


Conſtable. 


In the caſe of K. and Pond, M. 5 G. On an indictment 
againſt Pond, a ſurgeon, for reſuſiog to be conſtable, it 
was moved to the attorney general that a molt projequi 
might be granted, for that By the 5 H. 8 c. 6. (and by 
the 32 H. 8. c. 40. for the incorporating of barbers and 
ſurgeons, which incorporation was diffolved by the above 
act of 18 G. 2.) all perſons of the corporation of ſurge. ns 
within London are exempt 5 and though it had been held 
that phyſicians are not exempt, yet by the equity of thoſe 
ſtatutes, and by the cuſtom of the reaim, all ſurgeons have 
been allowed the ſame privilege: and therefore a nol 
proſegui was allowed, ' unleſs cauſe ſhewn. And ne cauſe 
was ſhewed, the reporter ſays, that ever he heard of, 
Ceomyns, 312. 

By the 6 C7 V. c. 4. Apothecaries in Lond, and 
within feven miles thereof, being free of the company of 
apothecaries; and alſo thoſe in the country who have ſerved 
ſeven years apprenticeſhip, ſhall be exempted from the office 
of conſtable. ' 

Alſo it ſeems certain, that if a ſworn attorney, of 
other officer, of the courts at Miſiminſter, be choſen into 
this office, he may have a writ of privilege for his diſ- 
charge, by reaſon of his neceſſary attendance in thoſe 
courts: and it hath been reſolved, that ſuch officers ſhall 
have this privilege, not only where there is no ſpecial 
cuftom concerning the election of conſtables, but alſo 
where they are choſen by a particular cuſtom, in reſpect 
of their eſtates, or otherwiſe; for that no ſuch cultom 
ſhall be intended to be more ancient than the uſages of 
thoſe courts, and therefore ſhall give way to them, 
2 Haw. 63. 

And upon the like reaſons, it is taken for granted, 
that practiſing barriſters at law, and the ſervants of 
members of parliament, have the ſame privilege ; but 
there ſeem to have been no reſolutions to this put- 
poſe. Id. | | 

Alſo it hath been reſolved, that an alderman of Lon 
don, for the like reaſons, is not compellable to be a con- 
ſtable. 14. 

But it bath been holden, that a captain of the king! 
guards, being preſented to ſerve as conſtable, in purſuance 
of a cuſtom in reſpect of his lands in a town, cannot 
claim this privilege ; for that notwithſtanding he · is bound 
by bis office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not preval 


_ againſt an ancient cuſtom. 7s, 


But 


Conſtable. | 463 


But no ſerjeant, corporal, nor private man, ſerving in Militia maa. 
the militia, ſhall, during the time of ſuch ſervice, be liable 
to ſerve the office of conſtable. 26 G. 3. c. 107. / 130. 

By the 1 U. c. 18. /. 11. Every teacher or preacher Difenting 
in holy orders, or pretended holy orders, in a congregation teachers. 
tolerated by law, ſhall from the time of his ſubſcription 
and taking the oaths, be exempted from the office of con- 
ſtable. | 

Yet if ſuch an officer as before mentioned, or a gen- Where there are 
tleman of quality who hath no ſuch office, or a prac hers ſuficieat. 
tiing phyſieian, be choſen conſtable of a town, which 
hath ſufficient perſons beſides to execute this office, and 
no ſpecial cuſtom concerning it; perhaps he may be re- 
lieved by the king's bench; but it ſeems that even a 
cuſtom cannot exempt fitting perſons from ſerving the 
office of conſtable, where there are not ſufficient beſides 
them to execute it, But theſe points ſeem not to be 
ſettled, 2 Haw. 63. 

And by 10 & 11. c. 23. / 2, 3. The proſecutor Proſecutors of 
of a felon to conviction, or perſon to whom he ſhall felons. 
aſſign the certificate thereof, ſhall be diſcharged from the 
office of conſtable. ; 

Inaſmuch as the office of a conſtable is wholly mi- Whether he may 
niſterial, and no way judicial, it ſeems that he may ap- RD EY 
point a deputy to execute a warrant directed to him, 
when by reaſon of ſickneſs, abſence, or otherwiſe, he can- 
not do it himſelf; yet it doth not ſeem to be ſettled, that 
a conſtable can make a deputy, without ſome ſpecial cauſe, 

2 Haw, 62. 

In the caſe of Medburft and Waite, M. 2 G. 3. The. 
bigh conſtable appointed a deputy to billet ſoldiers under 
the mutiny act: This appointment was by parol only, 
and the deputy was not ſworn, By L. Manifidd and 
the court: The high conſtable had power by the act to 
billet ſoldiers; and he may appoint a deputy to this par- 
ticular miniſterial act. This is a miniſterial (not a judicial) 


| att act: And a conſtable may appoint a deputy to do miniſte- 
on- tial ꝛcts. Burr. Mans f. 1259. 
And in the caſe of K. v. Clarke, E. 27 G. 3. it ſeemed 
ng's to be admitted as a ſettled point, that a conſtable may ap- 
ance point a deputy, Durnf. and East. 1 V. 682. 
nnot And the ſuperior muſt be anſwerable for his deputy, 
ound upon any miſcarriage; unleſs the deputy is duly allowed 
rſon, and ſ worn; for then he is conſtable. Vd, b. 1. c. 7. 
eva And by 1 . c. 18. f. 7. If any perfon diſſenting Diqestes so- 


lem the church of England, ſhall be ſworn conſtable, pointing » &- 
But and 


By whom to be 
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and ſhall ſcruple to take upon him the office, in regard 
of the oaths, or any other matter required to be done in 
reſpe& of ſuch office; he may execute it by a ſufficient 
deputy by him to be provided, to be allowed by ſuch per. 
ſons, and in ſuch manner, as ſuch officer ſhould have been 
allowed. 

And by 31 G. 3. c. 32. the like privileges are given 
to Roman catholicks on their taking and ſubſcribing the 
oath and declaration therein ſpecified, / 7. 


II. How choſen and ſworn. 


It ſeemeth, regularly; that the petty conſtable ought 
to be choſen in the leet ; and the high conſtable (properly 
ſo called) in the torn, which is the general leet of the 
whole hundred: and if there be no leet, then that the 
petty conſtable ought to be choſen alſo in the torn. 

But whether they are to be choſen and appointed by 
the ſuitors in the refpeAive courts, or by the lord or his 
ſteward in the Jeet, and the ſheriff in his torn, ſeemeth not 
clearly determined, 2 Haw. 62, 

But by which of them ſoever they ſhall be choſen and 
appointed, it ſeemeth clear, that they are to be ſworn 
and placed in their office, by the lord or his ſteward, or 
by the ſheriff reſpeCtively, as being judge of the court, 
4. 

Alſo it ſeems certain, that a cuſtom for chuſing a con- 
ſtable either way is good ; and it ſeems to have been the 
opinion of the makers of the act of 13& 14 C. 2. hereafter 
following, that the lords of the courts leet have this power 
of common right, and conſequently the ſheriff in his torn, 
where there is no court Jeet, 2 Haw. 923. 

Anciently the practice was, that in every hundred where 
there was a feudal lord, the conſtables were ſworn in and 
admitted by the lord or his ſteward in his leet; but where 
there w2s no ſuch feudal lord, the ſheriff in his torn had 
the ſwearing and placing of them in: alſo if there was 
no feudal loid of the hundred, an annual officer was 
choſen, who was to preſide over the whole hundred, who 
was called the high conſtable; but if the hundred was 
feudal, as it often anciently was, then ſuch Jord of the 
hundred adminiſtered the. office himſelf, 1 Bac. Abr. 
Conſt. A. 

But now the uſual manner is, that the high con- 
ſtables of hundreds be choſen either at the ſeſſions, or by 


the greater number of the juſtices of the diviſion ; and 
| 14 | likewiſe 
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likewiſe that they be ſworn at ſeſſions, or by wartant from 
the ſeſſions; which courſe hath been often allowed and 
commended by the juſtices of affize. Dalt. c. 28. 

And the reaſon thereof may be this, as hath been inti- 
mated above; namely, that their office at preſent doth not 
ſo much conſiſt in executing the office of high conſtable 
as ſuch, as in executing the juſtices precepts, which they 
may do for the moſt part, whether they de indeed high 
conſtables or not, 

And moreover, every petty conſtable, being a prin- 
cipal peace officer, and it being neceſſary for the preſerv- 
ation of the peace, that every vill ſhould be furniſhed with 
one; the juſtices of the peace have ever ſince the inflitu- 
tion of their office, taken upon them as conſervators of 
the peace, not only to ſwear the petty conſtables, which 
have been choſen at a torn or leet, but alſo to nominate 
and (wear thoſe who have not been choſen at any ſuch 
court, on the neglect of the ſheriffs or lords to hold their 
courts, or to take Care that ſuch officers are appointed in 
them. And this power of juſtices of the peace having 
been confirmed by the uninterrupted uſage of many ages, 
ſhall not now be diſputed, but ſhall be preſumed to have 
deen grounded on ſufficient authority. And ſome have 
carried this point ſo fat, as to allow the juſtices at their 
ſeſſions, to ſwear one who was choſen at the leet, and 
onduly rejected by the ſteward, who had ſworn another 
in his place. 2 Haw. 65. 

And in the caſe of K. and Dr. Franchard, H. 14 C. 2. 
Dr. - Franchard was choſen conſtable of Milborne Port at 
the leet, which immediately adjourned; and he was after- 
wards ſworn in by a ſingle juſtice of the peace: And upon 
motion for an information as not being duly ſworn, the 
court held this to be a good ſwearing. Str. 1149. 

M. 21 C. 2. The juſtices of the county of North- 
empton, at their general ſeſſions choſe a conſtable for Heim- 
by; and for not coming in to take the oath, proceeded 
againſt him. Which proceedings being removed by cer- 


tiorari into the king's bench, it was moved on affidavits . 


that there had not been a conſtable there for 50 years be- 
fore, that he might be diſcharged ; alleging likewiſe, that 
Holmby was a privileged place, and that all the inhabitants 
were the duke of Yor/#'s tenants: But the court held, that 
they could not diſcharge him on motion, and ſaid, that 
they muſt determine the matter by action of falſe impri- 
ſonment, or ſome other way; and inclined ſtrongly that 
he could not any way be diſcharged; For, by the court, 

Vor. I. H h tho 
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tho' originally conſtables were choſen in leets, yet the 
conſtable being an officer whoſe duty it is to keep the 
peace, the juſtices may chuſe him in caſes of neceſſity; 
as in the hamlets about the tower, the juſtices, by reaſon 
of the increaſe of buildings, where there was former] 
but one conſtable, did chuſe five; and it was ruled the 
might do ſo; and they ſeemed to incline, that tho” for. 
merly there had been none, yet, they might chuſe one if 
they ſhould think it convenient. 1 Bac. Abr. Conſt, A. 

However, it is certain, that juſtices of the peace had 
power to nominate and ſwear conſtables, on the default of 
the torn or leet, before the ſtatute of 13& 14 C. 2. c. 12. 
and therefore, that they have ſuch authority in ſome caſes 
not mentioned in that ſtatute; whick enacts, that if a con- 
ſtable ſhall die, or go out of the pariſh, any two juſtices 
may make and ſwear a new one, until the lord ſhall hold a 
leet, or till the next quarter ſeſſions, who ſhall approve of 
the officer ſo made and ſworn, or appoint another: and if 
any officer ſhall continue above a year in his office, the juſ- 
tices, in their quarter ſeſſions may diſcharge him, and put in 
another till the lord ſhall hold a court as aforeſaid. 2 Haw, 
65. 13& 14 C. 2. c. 12. / 15. | 

And it ſeems to be clear at this day, that the king's 
bench hath power by mandamus to compel the court or 


judge to ſwear a conſtable duly choſen. 2 Haw. 65. 


Conſtables lawfully choſen, . if they ſhall refuſe to be 
ſworn, a juſtice of the peace may bind them over to the 
aſſizes or ſeſſions (there to be indicted). Dalt. c. 28. 

But it ſeemeth that a juſtice hath no power to commit 
any perſon for ſuch refuſal and no more, the proper mode 
being to indict him upon his refuſal, and if found againſt 
him, to aſſeſs a good fine upon him. Cre. Car. 567. 

It ſeemeth that the ſheriff, or ſteward of the leet, 
cannot lawfully commit them for ſuch refuſal, without 
more; but it is ſaid, that if the party be preſent in 
the court, he may be fined ; and that if he be abſent, and 
have a certain time and place appointed him by the ſheiift 
or ſteward, for the taking of the oath before a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoint- 


ment, and bg preſented at the next court, for having te- 


fuſed to take it accordingly, he may be amerced : alſo it 
ſeems, that in either caſe he may be indicted (A) either at 
the aſſizes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia- 
ment, and in all indiftments for ſuch refuſal, ſpecially and 
expreſsly to ſet forth the manner of every ſuch election, 

. appointment, 


Conſtable. 


appointment, notice, and refuſal, and before whom the 
court was holden: and it hath been adjudged, that it is 
inſufficient to ſay in general, that the party was duly elected, 
or lawfully elected, or that he had notice, without ſetting 
forth the ſpecial circumſtances thereof, Alſo it is ſaid to 
have been adjudged, that an indictment for not finding a 
ſufficient perſon to ſerve. the office of conſtable, without 
ſnewing that the party refuſed to ſerve it himſelf, is inſuf- 
ficient. 2 Haw. 64. 

There is a long form of a conſtable's oath, in Dal- 
ten, which is adopted by Mr, Barlow, expreſſing his duty 
ia many inſtances ; but as that form nevertheleſs doth not 
contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli- 
gible (as no particular form is directed by any ſtatute) to 
{wear him (B) to the due execution of his office in general, 
than to deſcend to thoſe particulars ; leſt by mentioning 
ſome parts of his duty, and not others, he may be induced 
to think, that thoſe others are not fo neceſſary. 

By the 1 GC. fl. 2. c. 13. High conſtables are to 
take the oaths of allegiance, ſupremacy, and. abjuration, as 
other perſons who qualify for offices; but they are not 
within the ſtatute of the 25 C. 2. c. 2, as to receiving the 
ſacrament, and ſubſcribing the declaration againſt tran- 
ſubſtantiation; and petty conſtables are exempted both from 
the one and from the other. 


IV. His power as a conſervator of the peace. 


Every high and petty conſtable are by the common 
law conſervators of the peace. 2 Haw. 33. Crom. 6. 
Dalt. c. 1. | 

And therefore if any man ſhall make an affray or 
zſault upon another in the preſence of the conſtable, or 
ſhall threaten to kill, beat, or hurt another, or ſhail be in 
a fury ready to break the peace; the conſtable may com- 
mit him to the ſtocks, or other ſafe cuſtody for the preſent, 
and after may carry him before a juſtice, or to gaol, until 
be ſhall find ſurety for the peace, which ſurety the con- 
ſtable himſelf may alfo take by obligation, to be ſealed and 
celivered to the king's uſe ; and if the party will not find 
ſurety to the conſtable, he may impriſon the party until he 
ſhall do it. Dalt. c. 1. 

But he may not require ſurety of the peace, unleſs the 
offence be upon his own view, and not if it be com- 
mitted out of his ſight; for he cannot take any man's 
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oath that he is afraid of death, becauſe he is not a judge 
of record; which is the reaſon that an obligation taken by 
him ſhall be in his own name, and not in the king's name, 
and the ſame ſhall be certified in the ſeſſions of the peace. 
Cro. Eliz. 375, 370. 


V. His duty as a ſubordinate officer to juſtices of the 
peace, and puniſhment for neglect. 


It hath always been holden, that the conſtable is the 
proper officer to a juſtice of the peace, and bound to exe- 
cute his warrants ; and therefore it hath been reſolved, 
that where a ſtatute authorizes a juſtice of the peace to 
convict a man of a crime, and to levy the penalty by war- 
rant of diſtreſs, without ſaying to whom ſuch warrant 
ſhall be ditected, or by whom it ſhall be executed, the 
conſtable is the proper officer to ſerve ſuch warrant, and 
indictable for diſobeying it. 2 Haw. 262. 

By 33 G. 3. c. 55. Two juſtices at any ſpecial or 
petty ſeſſions, upon complaint upon oath, of any negle of 
duty, or diſobedience of any lawful warrant or order of 
any juſtice, by any conſtable, or other peace or pariſh 
officer, (ſuch perſon having been duly ſummoned to appear 
and anſwer ſuch charge,) may impoſe, upon conviction, 
any reaſonable fine not exceeding 40s. ; upon ſuch con- 
ſable, or other peace or pariſh officer, as a puniſhment for 
ſuch diſobedience or neglect of duty; and if not paid, may 
by their warrant levy the ſame by diſtreſs and ſale of the 
goods of ſuch offender, rendering to him the overplus (if 
any) after deducting ſuch fine; and the charges of ſuch 
difireſs ahd ſale, to be applied'to the poor of the pariſh or 
place where ſuch offender ſhall reſide, at the diſcretion of 
ſuch juſtices. And for want of ſuch diſtreſs, ſuch offender 
ſhall be committed to the houſe of cottection for any time 
not exceeding ten days. / 1. : 

If any perſon ſhall think himſelf aggrieved by any thing 
done in the execution of this act, he may appeal to the 
next ſeſſions of the county or place where he ſhall relide, 
upon giving ten days notice thereof, 7d. 

And no perſon ating under any ſuch warrant of 
diſtreſs, ſhall be deemed a treſpaſſer ab initio by reaſon of 
any irregularity in ſuch warrant or proceedings thereupon 
Id. ſ. 2. | 

74 v. Kemp. Maidflone ſummer aſſizes, 1782. 
This was an action of treſpaſs for entering the plaintiff's 
houſe, The defendant” had ated under a warrant * a 
5 juſtice 
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juſtice to ſearch for nets; the warrant on being produced 


was directed To the conſlable of Shipborne; to Samuel 
« Carter, and to all other officers of the peace in the county of 
« Kent,” Evidence was given that the defendant was 
borſholder of the hundred of Little Peckham, which ad- 
joined to the hundred of Shipborne in which the plaintiffs 
houſe was ſituated, Peckham for the defendant con- 
tended, that he was conſtable for the county, and came 
within the warrant, which was directed to all officers of 
the peace in the county of Rent. Erſkine and G. Bond, 
contra, argued, that when a juſtice directed a warrant ge- 
nerally to a conſtable of a given diſtrict, and all other 
peace officers within the county, it was reddends ſing ula 
ſingulis to the conſtable of each diſtrict in the county ac- 
cording as the warrant might require execution in any 
part of the county. But no juſtice could by ſuch a war- 
rant authorize a conſtable of one hundred to act in another 
without ſpecially appointing him fo to do. This was a 
wiſe and politic regulation, for if the execution of war- 
rants were given to mere ſtrangers, force would often be 
repelled by force, and infinite miſchief -would attend the 
departure from the antient rules of local magiſtracy. If 
the defendant, not being conſtable of Shipborne, had been 
required to execute the warrant and had refuſed, he could 
not have been puniſhed for his refuſal. He was only a 
volunteer, neither generally deſcribed in the warrant nor 
ſpecially named, and was not entitled to notice under the 
ſtatute. L. Mansfield. This is a moſt unjuſt action, 
the plaintiff having received no fort of damage, and de- 
fendant having aCted bond fide, 1 therefore wiſhed much 
to get rid of it. But the law is correctly brought to my 
recollection, and I am ſorry to find it with the plaintiff, 
No conſtable can act under a warrant out of bis diſtri ; 
it is certainly to be taken, reddendo ſingula fingulis. I 
remember a famous. caſe at Norwich, where it was fo 
determined, The reaſons given. by the counſel for the 
plaintiff are good ones; they weighed with me in the 
Norwich caſe. This warrant is directed To the con- 
* {table of Shipborne; to Samuel Carter, and to all other 
peace officers;” the defendant is neither conſtable of 
Shipborne, nor Samuel Carter, and the general direction is 
to be taken to each within his diſtrict, Therefore as the 
warrant was not dicefed to the defendant he cannot 
Juſtify under it, and plaintiff muſt have a verdiQ for 18. 
Caf, by H. Black. 1 V. 15. [N.] 
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VI, His indemnity and protection in his office; 

If an action is brought againſt a conſtable for any 
thing done by virtue of his office ; he, and alſo all others 
which in his aid, or by his command, ſhall do a thing con- 
cerning his office, may plead the general iſſue, and pive 
the ſpecial matter in evidence, and if he recovers, he ſhall 
have double coſts, 7 J. c. 5. 

And ſuch action ſhall be laid in the county where the 
fat was committed, and not elſewhere. 21 F. c. 12. 

Formerly the conſtable was bound to take notice of the 
Juriſdiction of the juſtice : inſomuch that if the juſtice 
iſſued a warrant in any matter wherein he had no juriſ- 
diction, the conſtable was ,puniſhable for the execution of 
it: but now, by the ſtatute of 24 G. 2. c. 44. it is en- 
ated, that no action ſhall be brought againſt any con- 
ſtable, or other perſon acting by his order, and in his aid, 
for any thing done in obedience to the warrant of a juſtice 
of the peace, until demand hath been made, or left at the 
uſual place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for fix days after ſuch demand: and 
if after compliance therewith, any ſuch action ſhall be 
brought, without making the juſtice who figned ſuch war- 
rant defendant, on producing and proving ſuch warrant 
at the trial, the jury ſhall give their verdict for the de- 
fendant, notwithſtanding any defect of juriſdiction in the 
juſtice, And if ſuch action be brought jointly againſt the 
Juſtice and conſtable; on proof of ſuch warrant, the jury 
ſhall find for the conſtable, notwithſtanding ſuch defect of 
juriſdiction as aforeſaid ; and if the verdict be given againſt 
the juſtice, the plaintiff ſhall recover his coſts againſt him, 
to be taxed in ſuch manner by the proper officer, as to in- 
clude ſuch coſts as the plaintiff is liable to pay to ſuch de- 
fendant, for whom ſuch verdi ſhall be found as aforeſaid. 
"2" 31 | 
Note; By this it ſeemeth that the conſtable ought 
not to return the warrant to the juſtice, but to keep it for 
his own juſtification ; for he cannot grant to the party the 
peraſal of the warrant, unleſs he hath it: but he muſt cer- 
tify to the juſtice what be hath done in the execution 
thereof, 

And no action ſhall be brought againſt any conſtable, 
but within {ix months after the act committed. 24 C. 2. 
6. 44+ J 8. 


And 


And if the conſtable is aſſaulted in the execution of his Conflable af- 
office, he need not go back to the wall, as private perſons ulted tel not 
ought to do: and if in the {ſtriving together, the con- „nr 19 the 
ſtable kills the aſſailant, it is no felony ; but if the con- 
ſtable is killed, it ſhall be conſtrued premeditated murder, 


Halt's Pl. 37. 1 H. Hl. 457. 


VII. Concerning the expences of bis office. 


By the 27 G. 2. c. 20. The conſtable executing a Charges of 
juſtice's warrant, for levying a penalty or other ſum of making dieß. 
money directed by an act of parliament, by diſtreſs, may 
deduct his own reaſonable charges of taking, keeping, and 
ſelling the goods diſtrained ; returning the overplus on de- 
mand, after ſuch penalty or ſum of money and charges 
deducted. 

A perſon committed to gaol, for any . miſdemeanor, Charges of con- 
ſhall bear his own charges (if able) for conveying or ſend- veying n of- 
ing him to the ſaid gaol, and the charges of thoſe that fender to goal 
guard him thither ; and if he ſhall refuſe at the time of 
commitment to defray the ſame, or ſhall not then pay the 
ſame, the juſtice committing bim ſhall, by warrant to the 
high or petty conſtable where the perſon ſhall inhabit, or 
from whence he ſhall be committed, or where he ſhall 
have any goods within the county, order ſo much to be 
ſold thereof, as by his diſcretion ſhall ſatisfy the ſame ; the 
appraiſement to be made by four honeſt inhabitants. 3 F. 

c. 10. / 1. a 

or if he have not money nor goods within the county, 
ſufficient to bear the charges of himſelf and of thoſe who 
convey him to the gaol or houſe of correction, the conſtable 
may make application to a juſtice, who may upon oath 
examine into and aſcertain the reaſonable expences, and 
ſhall by his warrant (without fee) order the treaſurer to 
pay the ſame ; except in Midaleſex, where the ſame ſhall 
be paid by the overſeers of the pariſh where the perſon was 
apprehended, 27 C. 2. c. 3. 

And by the 18 G. 3. . 19. Whereas conſtables, head- Charges in the 
boroughs, and tithingmen, are or may be at great charge buſineſs of the 
in doing the buſineſs of their pariſh, townſhip, or place, pariſh, 
and in many cafes are not ſufficiently indemnihed by law; 
it is therefore enaQed, that every conſtable or other ſuch 
officer ſhall every three months, and within 14 days after 
he ſhall go out of his office, deliver to the overſeers a 
juſt account in writing, fairly entered in a book to be kept 
for that purpoſe, and ſigned by him, of all ſums ſo by bim 
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Conſtable. 


expended on account of the ſaid pariſh, townſhip, or place, 
in all caſes not hitherto provided for by law, and alſo of all 
ſums received by him on the account of the ſaid pariſh, 
townſhip, or place; and the overſeers ſhall, within the 
next 14 days after the account ſhall be fo delivered, lay the 
ſame before the inhabitants, and if approved by the majo- 
rity of them, the overſeers ſhall pay out of the poor rate 
ſuch ſum as ſhall appear to be due on the ſaid account : But 
if the account, or any part thereof, ſhall be diſallowed, the 
overſeers ſhall deliver back to the conſtable or other officer 
ſuch book of accounts; who may then produce the ſaid 
book to a juſtice, giving reaſonable notice thereof to the 
overſeer z which juſtice ſhall examine the ſame, and hear 
and determine any objection that ſhall be made to the 
account, and ſettle the ſum which ſhall appear to him to 
be due, and enter the ſame in the account, and ſign his 
name thereto; and the overſeers ſhall pay the ſame accord- 
ingly. / 4 | 
Provided, that if the overſeer ſhall find that the pariſh, 
townſhip, or place is aggrieved by any thing done or 
omitted by the ſaid conſtable or other officer, or by the 
Juſtice ; or ball have any material objection to the account, 
or to ſuch deter minati n as aforeſaid z he may, giving rea» 
ſonable notice to che ſaid juſtice, conſtable, or other officer, 
appeal to the next general or quarter ſeſſions for the county 
or liberty where ſuch par ſh, townſhip, or place lies; who 


* ſhall hear aud fi ally determine the ſame: But if it ſhall 


appear to the j:(tices that reaſonable notice was not ziven, 
they (hall adjuurn the appeal to the next quarter (-{fons, 


And the juſtices may order to the party for whom the appeal 
| ſhall be determi: ed reaſonable coſts, in like manner as con- 


cerning ſettlements by the 8 & g H. c 30,——Provided, 
that in corporations which haie not tour juſtices, the over- 


ſeer may appeal, if he thinks fit, to the ſeſſions of the 


county. /. 5, ©. 
And the juſtices in ſeſſions may from time to time lay 
down or alter ſuch rules and regulations as to any coſts or 


charges to be allowed to any perſon by virtue of this act, 


as to them ſhall ſeem juſt : which rules and regulations, 
having received. the approbation and fignature of one or 
more of the judges of aflize, ſhall be binding, and nqt 
otherwiſe, on all perſons whatfoever, / g. 


VIII. Concerning 
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Conſtable. 


VIII. Concerning his account and removal from bis 


office. 


The high conſtables ſhall at the general or quarter ſeſ- High conftabley 


to account at 


ſions, if thereunto required, account for the general 
county rate by them received ; on pain of being commit- 
ted to gap] until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 
ſaid court, on the like pain: And all their accounts and 
vouchers ſhall, after having been paſſed at the ſaid ſeſſions, 
be depoſited with the clerk of the peace, to be kept amongſt 
the records, and inſpected by any juſtice without fee. 12 


G. 2. c. 29. /. 8. 


And in ſuch manner as conſtables are to be choſen, in Removal, 


the fame manner, and by the like authority, are they to 
be removed; ſo as if there ſhall be cauſe to remove and 
put an high conſtable from his place, it hath not been 
thought fir, that any one or 1.2 ſhould do it upon 
their diſcretion, but that it ſhould be done by the greater 
part of the juſtices of that diviſion, and that for ſome juſt 
cauſe; or e ſe that it be done at the ſeſſions. Dalt. c. 28. 
And it ſeems clear, that the ſheriff or ſteward of the 
Jeet, having power to place a conſtable in his office, have 
by conſequence a power of removing him, 2 Haw. 63. 
And allo the juſtices of the peace have alſo uſed, for 
good cauſe, to diſplace all ſuch conſtables' as have been 


choſen and ſworn by them, 2 Haw. 65. 


And by the 13 & 14 C. 2. c. 12. If a conſtable ſhall Conftable con- 
continue above a year in his office, the ſeſſions may diſ- tinuiag above # 
charge him, and put another in his place, till the lord 7 


{hall hold a leet. / 15. ; 
And if the court, or other judge, ſhall refuſe to diſ- 


charge a conſtable, the king's bench may compel them by 
mandamus, 2 Haw. 65. | 


A. Indictment for not taking the office. 


T* E jurars for our herd the king upon their oath pre- 
ſent, that A. O. late of in the townſhip of 
— in" the ſaid county, yeoman, on the day of 
in the year of the reign of and long 
brforr, and always after until the day of the preferring of this 
indie ment, was and is an inhabitant and reſiding within the 
ten ip of =— aforeſaid in the county aforeſaid, and an 
(ble perſon to ſerve the office of conſtable for the ſaid townſhip ; 
and 


* 


* 
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Conſtable. 


and he the faid A. O. on the ſaid — day of 
the year. aforeſaid, in the townſhip aforeſaid, at the court let 


of A. L. lord of the manor of aforeſaid, Holden 
efore A. S. gentleman, fletward of the ſaid court, by the 
uitors of the ſaid court, was elected and choſen, according ty 
the ancient cuſtom of chufing corflables for the ſaid townſhip, 


for one year from thence next following, to do and executt all 
and ſingular thofe things which belong to the office · of conſla- 


bz: [or otherwiſe as the cuſtom ſhall be for. chuſing 
conſtables :] And that the ſaid A. O. afterwards, to wit, on 
the day of - in the year afereſaid, at tht 
townſhip of aforeſaid, had due notice given to him by 
A. B. bailiff of the aforeſaid manor, of his being fo elefied 
and choſen conſiable as eaforejaid, and then and there was by 
him the ſaid A. B. required ts appear before J. P. efquirs, 
then and yet one of his majeſly's juſtices aſſigned to keep the 
peace within the ſaid county, and alſo to hear and determint 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, on the ſaid day of in the 
gear aforeſaid, to take his oath for the due executing the ſaid 
office of conſtable for the ſame townſhip, according to the duty if 
that office; nevertheleſs the ſaid A. O. his duty in that be- 
half not regarding, but contriving and intending whelhy to neg- 
Jett to ſerve the ſaid office of conſlable, after he the faid A. O. 
was ſo elected and choſen into the ſaid office as aforeſaid, u 
wit, on the ſaid day of — in the yur 
aforeſaid, and continually afterwards until the day of taking 
this inquiſiticn, at the townſhip aforeſaid, in the county afort- 
ſaid, unlawfully and contempturuſly did refuſe, and fill dub 
refuſe, to take his ſaid oath for the due executing the ſaid of- 
fice of conſtable, and in any wiſe to execute the ſame office, i 
the great hindrance of juſtice, in contempt of our ſaid lord thi 
king, and to the evil example of all others in the like caſt 
offending, and againſt the peace of cur ſaid lord the king. 


B. Conſtable's oath. 


V OU all well and truly ſerve our ſovereign lord the 
king, [and the lord of this leet, if ſworn in a cout 
leet, ] in the office of con/lable, for the townſhip of ——— fo 
the year * according to the beſt of your till and knows 
ledge ; 80 help you God. ; 


Contempt, See Attachment, 


in 


Conviction. 


THE power of a juſtice of the peace to convict an 
offender in a ſummary way without a trial by jury, 
is in reftraint of the common law, and in abundance of 
inſtances a tacit repeal of that fameus clauſe in the great 
charter, that a man ſhall be tried by his equals ; which 
alſo was the common law of the land long before the 
great charter, even for time immemorial, beyond the 
date of hiſtories and records. Therefore generally no- 
thing ſhall be preſumed in favour of this branch of the 
office of a juſtice of the peace; but the intendment will 
be againſt it, Therefore where this ſpecial power is 
given to a juſtice of the peace by act of parliament, it 
muſt appear that he hath ſtrictly purſued it; otherwiſe the 
common law will break. in upon him, and level all his 
proceedings. Therefore where a trial by jury is diſpenſed 
withal, yet he muſt proceed nevertheleſs according to the 
courſe of the common law in trials by juries, and con- 
ſider himſelf only as conſtituted in the place both of judge 
and jury. Therefore there muſt be an information or 
charge againſt a perſon z then he muſt be ſummoned or 
have notice of ſuch charge, and have an opportunity ta 
make his defence; and the evidence againſt him muſt be 
ſuch as the common law approves of, unleſs the ſtatute 
ſpecially directeth otherwiſe; then, if the perſon is found 
guilty, there muſt be a conviction, judgment, and execu- 
tion, all according to the courſe of the common law, di- 
rected and influenced by the ſpecial authority given by 
ſtatute; and in the concluſion, there muſt be a record of 
the whole proceedings, wherein the juſtice muſt ſet forth 
the particular manner and circumſtances, ſo as if he ſhall 
be called to account for the ſame by a ſuperior court, it 
may appear that he hath conformed to the law, and not 
exceeded the bounds preſcribed to his juriſdiction. 

The difficulty of drawing up a conviction in due form, 
bath induced the legiſlatuge to inſtitute a more apt and 
compendious method in > wie inſtances; and it were to 
be wiſhed, in eaſe of the juſtices, that this proviſion might 
be made more general, Theſe ſummary forms .of con- 
victions, which are ſpecially directed by a& of parliament, 
are interſperſed throughout this book under the titles to 
which they do reſpeQively belong. 

Other forms of convictions, which are left at large ac- 


cording to the courſe of the common law (having no pre- 
ſcriptive 
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in the county of 


aon the 


Conviction. 


ſeriptive form of words directed by any act of parliament) 


are likewiſe drawn forth at length under divers titles; 
particularly concerning ſuch matters as have been often 
controverted in the courts above, occafioned either by the 
largeneſs of the penalties, or ſometimes by the greatneſs 
of the offenders; as in caſes of riots, forcible entries, game 
#eflroying, weights and meaſures, and ſuch like, and to them 
the reader is referred. 

It remaineth, under this title, to inſert one general 
precedent or form of conviction for the whole; which 
may be to the effect follpwiog : 


General form of conviction. 


County of BE it remembered, that on the day e 
in the — year of the reign of our ſovereign 

rd George the third, by the grace of God king of Great Bri- 
tain, and ſo forth, and in the year of our Lord ——, at 
, A.l. of in the county of | 
yeoman, (if the penalty is appropriated as well to his majeſty 
as to the informer, ſay, who proſecutes as well for his ſaid 
maje/ly as for himſelf in this behalf, if as well to the poor of 
the pariſh where the offence was committed as to the in- 
former, ſay, who proſecutes as well for the poor of the pariſh 
0 — in the county of as fo) bimſelf in this be- 
If, ) in his proper perſon cometh before me, J. P. eſquire, being 
one (or, if the proceedings are required to/be before two 
juſtices, fay, before us, J. P. e/quire, and J. P. eſquire, being 
wo) of the juſtices of our ſaid lord the king, aſſigned to keep the 
peace of our ſaid lord the king in and for the ſaid county of 
„and alſo to hear and determine divers felonies, tre/- 
paſſes and other miſdemeanours in the ſaid county committed, (it 
the. particular ſtatute require the conviction to be made by 
a juſtice or juſtices refiding near the place where the of- 


fence was committed, ſay, riding near the place where the 


offence hereinafter mentioned was committed,) and (as well for 
as for himſelf, if the caſe fo requires, and if the in- 
formation is required to be on oagh ſay, or his corporat oath) 
giveib me (or us) the ſaid juſtice (or juſtices) to under/land and 
be informed, that within = now laſt paſt, that is to ſay, 
day of in the year of our Lord ——, 41 
in the ſaid county of „ene A. O. of —— 
in the county of yeoman, (here inſert the informa- 
tion,) againfl the form of the flatute (or flatuzes) in ſuch caſe 
made and provided, whereby, and by force of the ſaid = oy 

f atu'ts}, 


Wen = 


faites), the ſaid A. O. hath forfeited for his ſaid offence the 
ſum > 93 of lawſul money 7 Great Btitain, 2 there- 
n the ſaid A. I. humbly prays the judgment of me (or us) the 
id juſtice (or juſtices) in the premiſes, according to the form of 
the flatute (or ftatutes) in ſuch caſe made and provided, and that 
the ſaid A. O. may be ſummoned to anſwer the ſaid premiſes, and 
to make bis defence thereto before me (or us) the ſaid juſtice (or 
juſtices). If the offender hath been ſummoned and doth not 
appear, ſay, I bereupon, on the ſaid day of in the 
year ofareſaid, at ——— aforeſaid in the ſaid county of ———, 
J (or we) the ſaid juſtice (or juſtices) do iſſue my (or our) ſums | 
mons under my (or our) hand (or hands), directed to the ſaid Iſſuing of furs 
A. O. thereby notifying to him the ſaid information and complaint, % 
requiring the ſaid A. O. io be and appear before me (or us) on | 
the — day of next, at of the clock in the farengon 
of the ſame day, at in theſaid county , to anſwer 
and make his defence in and to the matters contained in the ſaid 
inſormation ; and I (or we) do authorize and require =—— tg 
ſerve this my (or our) ſummons, and to attend me (or us) 
at the time and place before mentioned, then and there to make 
8 return to me (or us) of the execution of my (or our) ſaid ſum- 
mons; (if the ſummons is not directed to the party but 
to ſome third perſon, then inſtead of the above form, ſay, 
whereupon, on the ſaid — day of in the year afore- 
ſaid, at aforeſaid in the ſaid county 0 —, I (or 
we) the ſaid juſtice (or juflices) do iſſue my (or aur) ſummons, 
under my (or our) hand (or hands), directed to „(as 
the caſe may be, ) thereby notifying the ſaid information and 
complaint, and requiring the ſaid forthwith to ſummon 
the ſaid A, O. to be and appear before me (or us) the ſaid juſtice 
(or Le on the day of — next, at =—— of the » 
erck in the forenoon of the ſame day, at in the ſaid county 
of —, ta anſwer and make his defence in and to the matters 
cntained in the ſaid information; and J (or we) do require 
the ſaid to attend me (or us) at the time and place be- 
fire mentioned, then and there to make a return to me (or us) of 
the execution of my (or our) ſaid ſummons : then proceed in 
doth caſes as follows); at which time and place, that is to ſay, 
at =—— in the ſaid county of „en the ſaid day 
of — at of the clock in the forenoon of the ſame 
day, before me (or us) the juſtice (or juftices) afereſaid, comes 
the ſaid A. I. and the ſaid A. O. allo ſolemnly called, negletts Non-appearance, 
to appear before me (or us), and doth not appear before me (or 
us), nor make any defence againſt the ſaid charge as aforeſaid, - 
although I (or we) have waited te the extreme part of the 
ferenoen of the ſame day for the appearance of the ſaid A. O.; 
| "7 _ 
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Appearance. 


Confefion be- 


fore evidences 


Plea, 


and —, a credible witneſs in this behalf, cometh brfary 
me (or us) the ſaid juſtice (or juſtices) in his proper perſon; 
and before me (or us) the ſaid juſtice (or juflices) the ſaid ——. 
being then and there, to wit, on the ſame day and year laſt aferee 
faid, at — oforeſaid in the, faid county of —, 
duly ſworn touching the premiſes, upon the holy gaſpel of Gad, 
on his corporal oath to him then and there adminiſitred by 
meg (or us) the ſaid juſtice (or juſlices), (J (or we) the 
faid juflice (or juftices) having then and there full power 
and authority to adminiſter the ſaid oath to the ſaid —,) 
depoſeth, ſweareth, and on his oath aforeſaid affirmeth 
and ſaith, that he the ſaid did, on tbe— tay 
of ——— laſt paß, at „ duly ſerve the ſaid A. O. 
with the ſaid ſummons, by and then there delivering a true cy 
thereof to the ſaid A. O. and fhewing him the ſaid origi- 
nal ſummons, (or, if the original was delivered to the party, 
ſay, by then and there delivering the ſame perſonally 10 the 
ſaid A. O.) therefore I (or we) the ſaid juſtice (or juſtices) 
proceed to examine into the truth of the ſaid information and 
complaint ; if the offender appears, then immediately aſter 
the information, and inſtead of the above, ſay,] Whereupn 
the ſaid A. O. having been duly ſummoned in this behalf, to an- 


fever and make his defence to the ſaid information, and 15 


the ſaid offence therein charged upon him, before me (or us) the 
ſaid juſlice (or juſtices), afterwards, that is to ſay, upon the 

6 in the year aforeſaid, at — ofort- 
ſaid in the ſaid county of „ appecreth and it preſent bo- 
fore me (or us) the ſaid juflice (or juſtices), in order to anſwer 
and make good bis defence to the ſaid information, and the 


aid offence therein charged upon him as aforeſaid ; and be tht 


aid A. O. having heard the ſame, is aſked by me (or u) 
the ſaid juſiice (or juflices), if he can ſay any thing for himſelf, 
why he the ſaid A. O. ſhould not be convicted of the pre- 
miſes above charged upon him in form aforeſaid; [if the of- 
fender confeſſes the fact, ſay, and thereupon the ſaid 
A. O. freely and voluntarily confeſſeth the ſaid information, 
and the ſaid offence and all and ſingular the matters and 
things therein contained to be true, and doth not ſhew any cauſe 
beffFe me (or us) the ſaid juflice (or juſtices) why he ſhould nt 


be convicted of the ſaid offence charged in the ſaid infarma- 


tion, and then go immediately to the judgment; if the of- 
fender pleads not guilty, then inſtead of ſuch confeſſion, 
ſay], who pleadeth that he is not guilty of the ſaid ena. 
Nevertheleſs on the ſaid day of in the year ofart* 
faid, at aforeſaid in the ſaid county of ———\ 0" 
credible witneſs, to wit, A. W. of in the county of 

| y — yeomany 


Con viction. 


— yeothan, cometh before me (or us) the ſaid juſtice 
(or juftices) m his proper perſon, and before me (or us) the ſaid 
juſtice (or Juflices) the ſaid A, W. being then and there, to 
wit, on the day and year lafl aforeſaid, at aforeſaid 
in the ſaid county of » duly ſiuorn touching the premiſes 
upen the holy goſpel of God, on his corporal oath to him then 
and there adminiflered by me (or us) the ſaid juſtice (or juſtices), 
(1 (or we) the ſaid Juſtice (or juſtices) having then and there 
full power and authority to adminiſter the faid oath to the ſaid 
A. W.) depoſeth, ſweareth, and upen bis oath aforeſaid 
affirmeth and ſaith, in the preſence and hearing of the ſaid A. 


479 


O. that, (here ſet forth the matters of fact which are the Eyid:ace 


ſubje& of the information, and if the witneſs is eroſs ex- 
amined, ſay, and the ſaid A. W. being croſs examined by the 
faid A. O. on his oath afereſaid ſaith, that, here ſet forth ſuch 
croſs examination, and if more than one witneſs is ex- 
amined, ſtate the ſwearing and examination of every wit- 
neſs thus, and alſo on the ſaid day of „in the 
year aforeſaid, at aforeſaid in the ſaid county , 
ene other credible witneſs, to wit, B. W. of in the county 
yeoman, and proceed as in the ſwearing and 
examination of the laſt witneſs.) //hereupon, all and ſingular 
the matters and things in the faid information and evidence con- 
tained being by the ſaid A. O. then heard and fully under- 
Head, the ſaid A. O. is by me (or us) the ſaid juſtice (or juſ= 
tices) aſked, what he hath to ſay or offer in his defence againſ/? 
the ſaid information nd offence, and in anſwer to the evidence 
given as above menticned, and what he hath to ſay why he 


Huld not be convicted of the premiſes ſa charged upon him; [if peſenee- 


the offender alleges a defence, ſay, and thereupon the ſaid 
A. O. in his defence ſaith, that, ſtating his defence, and if 
not proved, ſay, but daes net produce any evidence to prove the 
ſame, nor doth he require any time for that purpoſe ; if the of- 
fender makes no defence, ſay, but the ſaid A. O. doth net 
offer or ſay any thing, or produce any evidence, in bis defence 
againſt the ſaid information and offence, and in anſwer to the 
evidence given as abeue mentioned, nw why be ſhould not be con- 
vited of the premiſes ſo charged upon him; if the offender 
makes any defence by a witneſs or witneſſes which does 
not entitle him to an acquittal, then, omitting to ſtate ſuch 
defence, ſay,] and foraſmuch as upon bearing and fully under- 
flanding the ſaid information, and the evidence given as above 
mentioned, and alſo upon hearing and fully underſtanding all and 
fmguldr the matters and things by the jaid A. O. alleged 
and proved in his defence touching the premiſes in the ſaid in- 
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formation ſpecified, and, omitting what follows from this 
place, proceed as at the X foffea. So, if the offender 
confeſſes the offence in this ſtage of the proceedings, 


Confeflion after ſay, and hereupon the ſaid A. O. confeſſeth the ſaid infor mas 


evidence. 


Judgment. 


— oforeſaid in the ſaid county of 


tion, and the ſaid offence and all and ſingular the matter; 
and things therein contained, to be true, and doth not ſhew any 
cauſe before me (or us) the faid juſtice (or juſtices) why le 
Hould not be convicted of the ſaid offence charged in the ſaid 
information. Whereupon all and fingular the premiſes bring 
ſeen and fully undet ſtand by me (or us) the ſaid juſtice, (or juſ- 
tices), and mature deliberation being thereupon had}, X it 
manifeſtly appears to me (or us) the ſaid juſtice (or juſtics), 
that the faid A. O. is guilty of the premiſis above charged upm 
him in the ſaid information; it it therefere adjudged by ne 


- (or us) the ſaid juſtice (or juftices), upon due prof theres 


made to my (or our) ſatisfaction, (or, if the offence was 
confeſſed in the firſt inſtance, ſay, pen the free and 
voluntary confeſſion of the ſaid A. O.) that ail and fingu- 
lar the matters and things in the ſaid information contained 
are true; and thereupon, I (or we) the ſaid juſtice (or juſtice), 
on the ſaid —— day of in the year aforeſaid, at 
„ do convilt the ſaid 
A. O. of the offence aforeſaid in and by the ſaid infor matin 
charged againſt him, and he the ſaid A. O. is hereby convictid 
thereof by me (or us) the ſaid juſtice (or juſtices), upon the cath 
of one (or ) credible witneſs (or witneſſes), (or um 
his own free and voluntary confeſſion,) according to the form 
of the ſlatute (or Aatutes) in ſuch caſeunade and provided; and] 
(or we) the ſaid juſtice (or juflices) do adjudge, that the ſaid 
A. O. for his effence aforeſaid, hath forfeited the ſum of —= 
of lawful money of Great Britain, (as in the information; and 
if the penalty is mitigated, ſay, which ſaid ſum of — 1 
(or we) do mitigate to the ſum of ,) to be diſtributed aithe 
law dixetts ; (or and I (or we) de adjudge. that one half of tht 
aid ſum of be paid to the ſaid infornier A. I. and the 
other half of the ſaid ſum of be paid to the poor of the 
pariſh of aforeſaid, where the ſaid off ence was committed, 
(or as the caſe requires,) according to the form of the jtatutt 
(or flatutes) in ſuch caſe made and provided ;) (and if cs are 


given ſay, and I (or we) do further adjudge, that the ſaid A. 


O. 40 forthwith pay to the ſaia A. I. the ſum of —— of lt 

Jawful money for his coſis in and about the premiſes.) In wit- 

neſs whereof, I (or we) the ſaid juſtice (or juflices) to this re- 

cord of conviction have put my (or our) hand and ſeal (or hand- 

and ſeals), at —— aforeſaid in the ſatd county of , it 
12 
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| 
faid —— day of in the -—— year of the reign of our 4 
| 
| 
| 
| 


ſaid ſovereign lord the now king, and in the gear of our 
Lord 


Be it remembered] A conviction is the proſecution of Conviation, 
the party, and a memorandum of what the juſtice hath What. | 
done in the matter. Salt, 378. 4 

On the — day of —— ] The information ſhould con- | 
tain the day when it was taken, that it may appear to have | 
been given within the time limited by the ſtatute, L. 
Raym. 582. | 

At in the county of ] The place where | 
the information was taken is material to be ſhewn, that it 
may appear the juſtice was acting within the limits of his 
juriſdiction; and it ſeems proper to name the county in 
the body of the conviction. In X. v. Auſtin, 8 Mad. 30g. 
an order was quaſhed, becauſe no county was mentioned 3 
except in the margin. I 

Cometh before me] A conviQiion ought to be in the pre- Convidtion to be | 
ſent tenſe, and not in the time paſt, L. Raym. 1376. in the preſent $ 
Str. 68. Roberts's caſe, This rule holds univerſally O 
with regard to the judgement; but the preceding acts of the 
juſtice, ſome of which muſt, and others may have occurred 
at a different time, may be ſtated according to the fact. 

Thus, in K. v. Hall, T. 26. G. 3. where one objection 
was, that the information was not in the preſent tenſe; 
the court ſaid, that the words objected to were better in 
the. paſt than the preſent tenſeg becauſe. they referred 
to a time paſt, namely, the time of making the information. 

_ and Eoft, 1 V. 320. 

It has, however, generally obtained in practice, to ſtate 
the whole record of a conviction in the preſent tenſe. 

J. P. efquire, being] In K. v. Chipps, Str. 711. ex- 
ception was taken to a conviction, that information was 
given to ſuch a one, juſſice of peace, but did not ſay adtunc 
a juſtice; and he might be a juſtice at preſent, and not 
at the time of the information. But the court ſaid, that 
the conviction ſet forth, that information was made to ſuch 
an one, exi/ten” un j»/ic*, Cc. which muſt be intended 
that he was one at that time, and was ſufficient without 
laying adtunc. | 

One of the juſtices of our ſaid lord the king, aſſigned to keep 
re- the peace of our ſaid lord the king in and for the ſaid county] 
nds WH The name and ſtile of the juſtice, or juſtices, to whom an 
104 information is given, ſhould be ſet forth in the ſtatement 

of the infermation, that it may appear he or they had 
Vor. I. N authority 
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Convretton, 
authority to take ſuch an information. Salk. 474. Str, 
261. 

Refiding near the place where the offence hereinafter mn. 
tioned was committed) In Talbst v. Hubble, Str. 1154. 
it was decided, that. though the 12 Car. 2. gives the jutiſ- 
dition in exciſe matters to juſtices of the peace reliding 
near the place where the forfeiture [hall be made or offence 
committed; yet it never was the deſign of the legiſlature 
to make any alteration in the reſpeCtive juriſdiction of the 

- Juſtices, but only to veſt the excile juriſdiction in juſtices 

of counties, cities, and places, with reſpect to their ſeveral 
local juriſdictions within ſuch places, 

On his corporal cath) Where the ſtatute directs the in- 
formation to be on oath, it ſhould be ſtated to be ſo taken, 
K. v. Willis, Boſcawen 16, 

To be on a cm- Giveth me the ſaid jrflice to under land and be informed] 

plaint precedent. A conviction ought to be upon an information or com- 

plaint precedent ; and no information can be ſupported but 
by evidence of previous facts. A. 11 N. K. v. Full, 
L. Raym. 5 10. In X. v. Kent, L. Raym. 1546. the 
conviction was quaſhed, becauſe the information was ſet 
out to be exhibited on 2 Nov. 1 G. 2. and the convic- 
tion was laid to be on 2 O@. 1 G. 2. 

The time of That within now laſt paſt, that is to ſay, on tht 

1 day The time of committing the ol- 

Kates 3 fence muſt be ſtated, that it may appear the proſecution 

is commenced in due time, Salt. 369. and alſo, that the 

party may be enabled to defend himſelf againſt a ſecond 

charge. X. v. Katherall, Str. goo, But note, the of- 

fence need not be proved preciſely of the day on which 

it is Jaid to have been committed, though it mutt be proved | 

to have been committed within the time limited for the 

proſecution, And, for this reaſon, it has been held ſufficient , 

to ſtate, that between ſuch and ſuch a time the defendant q 

killed ſo many deer, without ſhewing the particular days A 

upon which they were killed. X. v. Chandler, Salk. 378. ti 

Carth. 501. 5 Med. 446. L. Raym. 582. and 2, 0; 
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* 10 Mid. 248. : H 
and the place t in the county of ] The information ha 
where commit® muſt ſpecify the place where the offence was committed, Va 


that it may appear to have been committed within the 
juriſdiction of the juſtice. A conviction before tht 
lord mayor of London, upon 16 and 17 Car. 2. c. 2. for 
ſelling coals contrary to that act, viz. leſs than 36 buſbe' 
to the chaldron, was quaſhed, becauſe there was no place 


mentioned where the coals were fold, which ought to = 
| | | 0, 
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deen, in regard that the power of the lord mayor is only 
in caſe of coals expoſed to ſale in the city of London and 
liberties thereof, Q. v. Highmore, L. Raym. 1220, 

Z. 26 G. 3. K. v. „Nie. This was a conviction on 
the lottery act, 22 G. 3 c. 47. The information charged, 
that on the 1oth of March 1786, Thomas Jeffries did, in 
Great Queen Street, in the pariſh, &c. take and receive 
of Thomas Jackſon, 2 5. 94. ; and, in conſideration thereof, 
did agree to pay him one guinea, if No. 18,433. ſhould 
be drawn on the Zoth day of drawing the lottery. The 
evidence was, That on the och March laſt, Fack/on 
inſured perſonally with the ſaid Feffries the ſaid ticket, 
and paid 25, 9d. to receive one guinea if drawn blank 
or prize on the goth day of drawing Erſkine objected, 
that the evidence did not prove the offente to be com- 
mitted in the place laid in the information, which it 
ought to have done; for wherever the juriſdiction of the 
magiſtrates, who try the offence, is local, the offence muſt 
be proved to have been committed within their juriſdic- 
tion. And of this opinion was the court, Conv. 
quaſhed. Durnf. and Eaft, 1 V. 24t. 

One A. O. of in the county of ———}] K. v. 
Crafts, Coaviction on 9 G. 2. c. 23. for felling gin. It 
was objected, that it appeared the defendant was a feme 
covert, and therefore, as ſhe could make no contract, it 
muſt be taken to be her huſband's ſale; or, if ſhe could be 
convicted, he ovght to have been joined, for conformity: 
And 2 Keb. 468. 479. 634. 1 Sid. 410. were cited. It 
was anſwered, that where the crime is of fuch a nature 
as can be committed by her alone, ſhe may be indicted 
without her huſband ; which being a proceeding grounded 
merely on the breach of the law, - he ſhall not be included 
unleſs privy. H. P. C. 65. 1 Haw. 3. 147. 6 Mad. 
213. 239. In this caſe there may be impriſonment and 
whipping, Et per curiam We think the conviction is 
tight; for this is not like the caſes that found only in 
damages: the wife may be convicted alone for tecuſancy. 
Hb. 96. 11 Co. Forfter's caſe, And though ſhe cannot 
have the benefit of the contract, yet ſhe as well as a ſer- 
vant may do the act of vending. Salk. 384. Cro. Jack. 
482. Beſides, there would be a plain way to evade the 
act. if feme-coverts could not be convicted. Str. 1120. 

And to the deſcription of the offence, All acts which ſubjeR 
men to new ald other trials, than thoſe by which they 
Oupht to be tried by the common law, ought to be taken 
irifly ; and the court 4 king's bench will require that 
2 it 


Femme cover i 
may de con- 
victed. 
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it do appear upon the face of ſuch proceedings, that the 
fact was an offence within the act, and that the juſtices 
have proceeded accordingly. M. 1 An. K. v. Chandler, 
1 Salk, 378. L. Raym. 581. et vide Burr. Mansf, 613. 
Burr. Mansf. 2281. Cowp, 827. 

T herefore, the particular manner of the offence ought 
to be ſet forth, Thus, in the caſe of ſwearing before 
the legiſlature by the act of the 19 G. 2. had directed 
a ſummary form of words for the conviction, it was te- 
quired not only to ſet forth that the perſon had curſed or 
ſv:orn in general, but the particular oaths and curſes were 
to be ſet forth, that the court might judge thereupon, 
whether they were indeed oaths and curſes or not. II. 8 6. 
K. v. Sbarling, Str. 497. X. v. Popplewell, Str. 686, 
K. v. Chaveney, L. Raym. 1368. | 

And in the caſe of XK. v. Roberts, M. 11 G. which 
was a conviction for ſwearing 150 oaths in theſe words 
by God, and curſing 150 curſes in theſe words G24 
damn you, this matter was Carried ſo far, that it was in» 
ſiſted this was not ſufficient, but that the oaths and curſes 
ought to be ſet forth 150 tiines each. But the oaths and 
curſes being all only ia the ſame words over again, the 
court held the conviction good. Str. 608. L. Raym. 1376. 

And the quantity of the ofience is more eſpecially 
neceſſary to be ſhewn in caſes where it is the meaſure 
of the penalty or damages to be given by the juſtice. 
Thus a conviction upon Flat. 43 Eliz. c. 7. ſ. 1. 
againſt cutting of trees, &c, was quaſhed for not men- 
tioning the number of trees cut, being the meaſure of the 
damages to be given in that caſe, Q; v. Burnaby, I. 
Raym. geo. Salk, 181. 


| 

It has been ſaid, “it ſeemeth, that a conviction on 
« a penal ſtatute ought expreſsiy to ſhew, that the 
« defendant is not within any of its proviſoes ; for,” { 
continues the author, „ ſince no plea can be ad- f 
«© mitted to ſuch a conviction, and the defendant can have Jt 


*« no remedy againtt it, but from an exception to ſome 


&« defect appearing in the face of it, and all the proceedings cc 
« are in a ſummary manner, it is but reaſonable that ſuck lic 
« a conviction ſhould have the higheſt certainty, and ſatis! pri 
« the court, that the defendant had no ſuch matter in his for 


« favour, as the ſtatute itſelf allows him to plead.” 2 Haw, 
250. But this is to be underſtood with the following limit 
ation, that where the enacting clauſe of a ſtatute conſtitutes 
an act to be an offence under certain circumſtances and net 


under others, there, as the act is an offence only ſub 1 
. f | the 


Conviction. 


the particular exceptions muſt be expreſsly ſpecified and nega- 
tived; but where a ftatute conſtitutes an act to be an 
offence generally, and in a ſubſequent clauſe makes a 
proviſo in favour of particular caſes, there the proviſo is 
maiter of defence or excuſe which need not be noticed 
in the information. 

Thus, the cafe of K. v. Clarks, E. 14 CG. 3. was a 
conviction on 23 H. 8. c. 9. /. 16. againſt playing at 
bowls, and the court quaſhed it, becauſe it was not 
alleged in the information, that the playing at bowls 
was out of the defendant's own orchard, and it is only un- 
lawful ſub modo. Cowp. 35. 

Analogous to-which is the caſe of informations upon 
5 Ann, c. 14. / 4. in which, it is now fully ſettled, that you 
muſt ſtate and negative all the qualifications- enumerated 
in the 22 and 23 Car. 2. Vide Str. 66. L. R ym. 1415. 
Burr. Mansf. 148. And note, this is ſo neceſſery, that if 
the qualifications mentioned in the 22 and 23 Car. 2. are 
omitted to be ſet out and negatived in theſe informations, 
their being negatived by the evidence will not ſupply the 
defect. K. v. I heatman, Doug. 331. 

So, where in a conviction upon 43 Eliz. c. 7. whereby 
it is enacted, that if apy perſon ſhall rob an orchard, not 
being felony by the laws of this realm, being thereof convicted, 
&c. he ſhal} give the party ſuch recompenſe as by the juſtice 
ſhall be ordered, it was ſtated, that 7. S. made oath before 
the juſtice, that the defendant Martha Chapman did rob the 
orchard of Themas Whitby, the robbery not being felony by 
tbe laws of this realm; and that thereupon the juſtice 
did adjudge, &c, per Ryder, Ch. J. Theſe words in the 
preſent conviction, the robbery not being filony by the laws of 
this realm, are not a ſufficient particular deſcription of the 
offence, The manner of the ſtealing ought to have been 
ſtated ; that the court might have judged whether it were 
felonious, and conſequently whether the juſtice had a 
juriſdiction, K. v. Chapman, Say. Rep. 203. 

But in the caſe of X. v. Ford, T. 9 G. there was a 
conviction on 3 G. c. 3. for keeping an alehouſe without 
licence; and it was objected, that in the act there was a 
proviſo to exempt perſons who had been puniſhed by the 
former law of the 5 and 6 Ed. 6. c. 25. and therefore it 
ſhould have been ſaid, he had not been proceeded againſt 
upon that act: but by the court, That coming in by way 
of proviſo, he ſhould have inſiſted on it in his defence; it 
appears he was aſked what he had to ſay, and therefore 

Ii 3 we 
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we may reaſonably preſume he bad no ſuch defence to 
make. And the conviction was confirmed. Str. 555. 

And in the caſe of X. v. Bryan, M. 12 G. 2. the 
defendant was convicted on the gin act; and an exception 
was taken, that there was no averment that it was not 
ſold to be uſed in medicine: And the caſes on the game 
aft were mentioned, where in convidtions it is neceſſary 
to exclude all the qualifications for killing game. On the 
ether hand, it was inſiſted, that the reaſon” of that was, 
becauſe thoſe were in the enacting clauſe, whereas this 
about medicine comes in by way of proviſo, and is, by 
way of defence, to be ſhewn on the defendant's part: and 
for that purpoſe was cited M. 11G. X. v. Theed, Sir, 
608. where, in a conviction for obſtructing an exciſe officer 
on the 8 An. c. g. it was objected, that it not being averred 
to be in the day, it ſhould have been ſhewn that there was 
a conſtable preſent, which is made neceſſary in the night; 
but was held to be well, and its being in the night ſhould 
have been ſhewn on the defendant's part, And by the 
couit, This is brought within the general enadting clauſe: 
and the true diſtinction is, where the extenuation comes 
in by way of proviſo or exception; and the conviction was 
confirmed, Str. 1101. 

But where the proſecutor is not obliged to negative the 
exceptions in a ſtatute, and negatives ſome of them only, 
that part of the information will be rejeded as ſurpluſage; 
and if a ſuhſequent ſtatute make an exception to à former 
one, it is incumbent on the defendant to ſhew, by way of 
defence, that he comes within ſuch exception. K. v. Hall, 
T. 26 G. 3. Durnf, and Ea, 1 V. 322. 

And in general, it is ſufficient for the juſtices, in the 
deſcription of the offence, to purſue the words of the ſtatute, 
L. Razm. 581. whence it reſults, that any deſcription 
not within the words of the ſtatute is not ſufficient. A. 
v. Lewellin, 1 Sh:w. 48. D. v. Moore, L. Roym. 791. 

So, a conviction on 22 and 23 Car. 2. c. 25. , 7: 
againſt unlawfully killing and teking ſiſb in any river, &c, 
tl it bout be licenſe or conſent of the lard or ewner of the water, 
was quaſhed, becauſe it did not deſcribe the offence in the 
words of the ſtatute, br ſay that the defendant ole the 
fiſh, or took and killed the fiſh of anorher per ſon, or in andthe 
perſon's pond. K. v. Mallinſon, Burr, Mansf. 682. 

So, in the caſe of K. v. Trelawny, E. 26 6. 3. the con- 
viction, which was on the ſtatute 22 G. 3. . 47+ / 13 
againſt inſuring tickets in any ſtate lottery to be authorized 


by act of parliament, was quaſhed, becauſe the inform- 
ation 
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ation did not expreſs, that the ticket inſured was a ticket I 
in the Hate lottery, though the lottery was deſcribed as being i 
authorized by the ſtatute 25 C. 3. Durnf, and Eft, 
1 V. 222. | 
Whereupon, on the day of in the year afereſnid, The yarty to be 
tc. I the ſaid juſtice do iſſue mv ſummens] T. 11 G XK, ſommoned. 
v. Penabless The court were unanimouſly of opinion, 
that the party ought to be heard, and for that purpoſe 
ought to be ſummoned in fat; and that if the juſtices 
proceeded againſt a perſon without ſummoning him, it 
would be a miſdemeanor in them, for which an inform- 
ation would lie. L. Raym. 1406. Str. 630. 
And in the caſe of K. v. Alilington, H. 12 G. on 
affidavit that no ſummons was had, the court granted an 
information againſt the juſtice who made the conviction, 
Str. 678, 
Directed to] The ſummons may be directed either to 
the offender, requiring him to appear, or to ſome third 
perſon, requiring him to ſummon the offender, 
Requiring the ſaid A. O. to be and appear before me on 
the — day of ] Natural juſtice requires that the 
defendant ſhould have a reaſonable time allowed him for 
making his defence. A conviction upon default of appeat- 
ance, where the ſummons was to appear immediately upon 
the receipt of it, was held bad. K. v. Mallinſon, Burr, 
Mansf. 679. 
H. 6 G. X. v. Johnſon, The defendant was conviaed 
for keeping a gun; and exception was t-ken, that there 
was not a reaſonable ſummons ; for it was made to appear 
the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late; and his 
witneſſes might not be got together on ſo ſhort a warn» 
ing: then it was to appear at the par ſh aforeſaid, 
whereas there were two patiſhes mentiored before; 
ſo the man might have gone to one, whilſt ta-y were 
convicting him at the other. It was anſw-red, that the 
defendant appeared at the time, and mad detence ; fo that 
cures all defects in the ſummons ; and by the court, the 
anſwer is right. Str. 261. i 
It has been made a queſtion, whether a conviction upon 
default of appearance, ſtating, that the defendant was duly 
ſummoned, without more, would be good: as to which it may 
be ſufficient to obſerve, that in order to authorize a juſtice ta 
proceed to convict in the abſence of a detendant, it is neceſ- 
ſary to prove that be has been ſummoned, and conſequently, 
that upon ſuch proof, if duly made, the reaſonableneſs of 
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ſuch ſummons muſt appear, by reference to the time when 
it was ſerved and the time it prefixes to the party, The 
caſe of K. v. Venables, 11 G. 1. Seſſ. Ca. 210. L. Raym. 
1405. where this queſtion was agitated, and where it was 
held, that the ſummons need not be ſet forth, is the caſe 
of an order, which is diſcretionary with the juſtices, and not 
the caſe of a conviction, The caſe of 2, v. Green, 10 
Mod. 213. on the ſame ſubjeR, is too looſe for an au- 
thority, had it even decided the point; and in X. v. Sin. 
ſon, Str. 46. the objection was as to the certainty of the 
time and place prefixed by the ſummons, and not as to 
its 1eaſopablencſs. And, per Holt Ch. J. „Of common 
<« right the party ought to be ſummoned, if poſſible, and 
© jt would be well to ſet forth, that ke was ſummoned 
% and appeared, or did not appear, or could not be found 
„ to be ſummoned; and though the ad of parliament 
4 (in the particular caſe) orders the offender ſhould be 
ce convicted, yet that muſt be intended after ſummons, 
ce that he may have an opportunity of making his defence: 
« and this ſummaty juriſdiction ought to be held ftriftly 


„to form, and every thing ought to appear regular in 


them; and they ought to make a memrandum that 
« ſuch a day complaint had been made, that thereupon 
&« a ſummons iſſued returnable ſuch a day, and that the 
« party being ſummoned did, or would not, appear, or 
© could not be ſummoned,” &c. 6 Med. 41. 

Ht — of the clock in the forencon] It is in general 
convenient to fix the time for the attendance of the parties 
preciſely ; though, according to the foregoing form, it will 
appear, that they ought. not to be held to a very punctual 
attendance, 

Duly ſerve, &c.] The ſervice of the ſummons ſhould 
be proved upon oath, and it ſeems, that ſuch ſervice ſhould, 
in general, be a perſonal one. 

Therefore I the ſaid juſtice do proceed to examine] H. 3G. 
X v. Simpſon, The defendant was convicted for deer 
ſtealing ; and the conviction ſet forth, that he had been 
ſummoned to appear before the juſtices, but it did not 
appear he ever was before them. Exception was taken 
to this, that as no appeal lies in this caſe, the juſtices 
ſhould not have proceeded in the abſence of the party, 


eſpecially where it may end in a corporal puniſhment, a3 } 


it may do here for want of a diſtreſs. And, at another 
day, on conſideration, Parker Ch. J. delivered the reſolu- 
tion of the court: We are all of opinion, the offender may 


be convicted without appearing. The ſtatute is ſilent 


— 
— 


Conviction. 
as to the method of proceeding, and the law of England, 
it is true, in point of natural juſtice, always requires the 
party charged with any offence, to be heard before he be 
condemned in judgment; but that rule muſt have this 
exception, unlefs it is through his own default; were it 
otherwiſe, every criminal might avoid conviction. Str. 44. 

Whereupen the ſaid A. O. having been duly ſummoned] 
It is evident, that if the defendant appear and make de- 
fence, it muſt be taken that he was duly ſummoned z 
therefore, in ſuch caſe it is unneceſlary to ſay more, and 
his appearance cures any deſect in the ſummons, or even 
the total want of one, Str. 261. Salk, 38 3. Burr. 
Many. 1785. a : 

Upon the day of „Oc. appeareth] & v. 
Dyer. Conviction ſet forth that the defendant appeared 
on Tueſday the 17th day of April 1702, whereas in fact 
there was no ſuch day, but the 17th day of April 1702 
was on a Friday. Et per curiam, it is manifeſt there could 
be no ſuch day, and therefore he could not appear there- 
upon; and when one day is ſet forth, his appearance on 
another cannot be intended. Conviction quaſhed. Salt. 
181. 6 Med. 41. 

And he the ſaid A. O. having heard the ſame, is aſted, 
&c.] The defendant ſhould be apprized of the charge 
againſt him and put to plead thereto, that is, either to 
confeſs or deny it, before the juſtice proceeds to hear 
evidence in its ſupport. 

And thereupon the ſaid A. O. freely and voluntarily con- 
feſſeth) In general, if the defendant confeſſes the offence, 
it is needleſs to go into the proof of it, But this is to be 
underſtood of a confeſſion to the full extent of a good and 
ſufficient information; for where either the confeſſion does 
not come up to the charge in the information, or is made 
upon an inſufficient information, it will not ſupply the want 
ef evidence in the one caſe, or of a ſufficient charge in the 
other. 

Thus, in K. v. Little, conſeſſion by the defendant 
of a ſingle fact of offering to ſell filk handkerchiefs with- 
out a licence, was held not ſufficient to conviR. him of 
trading as a hawker, pedlar or petty chepman, without 
licence; becauſe a jingle af? of ſelling a parcel of filk 
handkerchiefs to a particular perſon, is not a proof that he 
was fuch a hawker, pedlar or petty chapman, as ought to 
have taken out a licence. Conviction quaſhed. Burr. 
lansf, 613. Had the confeſſion been, that he had 
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traded as a hawker, it would , have been ſufficient. K. 
Smith, Burr, Mans}. 1475 

K. v. Corden, was the caſe of a confeſſion of an inſuffi. 
cient charge; and the conviction, which was on 5 G. 3. 
c. 14. for preſerving fiſh, not being on the complaint of the 
owner, or ſhewing his diſſent to the fiſhing, and the pro. 
perty not being proved on oath, was quaſhed. Burr. 
Mansf. 2279. 

As to the power of the juſtices to take the confeſſin of the 
defendant, In K. v. Gage, Str. 546. it was excepted 
to a conviflion on 5 Ann. c. 14. that it was upon the 
confeſſion of the defendant, which the act had given the 
juſtices no power to take; having only given them juriſ- 
diction to convict upon the oatk of one or more credible 
witnefles. Sed per curiam (preter Eyre, J.). the convice 
tion muſt be confirmed. The intent of mentioning the 
oath of one witneſs was only to direct the juſtices, that 
they ſhould not convitt on leſs evidence. 

K. v. Hall, T. 26 G. 3. The conviction, after ſetting 
forth the information, ſtated the appearance of the de- 
fendant, when the ſaid information, together with examina- 
tions in writing of two witneſſes, which were alſo ſet 
forth, being read, the defendant was aſked for his defence, 
and pleaded guilty, It was objected, that it appeared the 
evidence was not given in the preſence of the defendant, 
which it ought to have been; that the defendant ſhould 
have been called upon to plead to the charge before any 
evidence was received, but that inſtead of that, the juſtice 
read over improper evidence which ſhould not have been 
given, and then called on the defendant to anſwer the 
premiſes, by which means the defendant was confounded 
and induced to plead guilty. But the court ſaid, the ob- 
jection was cured by the defendant's having pleaded guilty, 
Durnf. & Ea, 1 V. 320. 

One credible witneſs, to wit, A, M. of = yeoman] 
It is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the inſormer; for an in- 
former who hath a ſbare of the penalty, is never allowed 
to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpecially 
ſo direct it. L. Raym. 1545. 1 Se,. Ca. 378. 

On his aath aforeſaid «ffirmeth and ſaith, in the preſend 
and bearing of the ſaid A. O.] In all convictions, being 
in the nature of judgments, the whole evidence ought to 
be ſet forth, or at leaſt ſo much thereof as is ſufficient t9 
warrant the conviction ; that the court of king's bench 
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may judge of the ſufficiency thereof: but otherwiſe it is 
in orders which ate authoritative, And ſo it was laid 
down in the caſe of K. v. Lloyd, AI. 8 G. 2. which was 
thus; a motion was made to quaſh an order of ſeſſions, 
made under the ſtatute of the 1 l. c 21. /. 6. whereby 
the defendant was adjudged guilty upon full proof of the 
charge 2gainſt him, and that he be diſcharged from hig 
office of clerk of the peace, upon the objection that the 
evidence is not ſet out: but it was adjudged after con- 
ſideration, that this was an order, and therefore the evidence 
need not be ſhewn : but that it would be otherwiſe if it 
was a conviction. Andr. 82. Str. 996. 

M. 5 G. 2. K. v. Theed. A conviction on the eandle 
act was quaſhed, becauſe the evidence was not ſet out; it 
being only alleged, that the offence was fu'ly and duly proved. 
Str. 919. 2 Barnard. 16. 73. 

T. 6 G. X. v. Baker, A conviction for taking pil- 
chards againſt the form of the Hatute, quaſhed: becauſe 
the witneſs ſwears generally that the defendant is guilty 
of the premiſes, and that is taking upon himſelf to ſwear 
the law. Str. 310. ©, v. Green, 10 Med. 213. 8.P. - 

E. 1 G. 3. 2 v. Vipent and others. The conviction 
was, that the defendants, having heard the charge, (of 
conſpiring to advanee their wages in the woollen manufac- 
ture,) and being called upon by the juſtices to ſhew cauſe 
why they ſhould not be convicted, and having nothing to 
ſay whereby to defend themſelves, are therefore convicted: 
and quaſhed by the court ; becaule the evidence ought to 
be particularly ſet forth, that the court may judge thereof; 
and it muſt be given in preſence of the defendant, that 
he may have an opportunity of croſs-examination. Burr, 
Mans,. 1163. KX. v. Crowther, Durn/ and Eaft, 1 V. 127. 
and K. v. Benwell, Id 6 V. 75. 

E. 7 G. 3. KX. v. Killet, The defendant, being a 
clergyman, was convicted for neglecting to read the act 
againſt profane curſing and ſwearing, The conviction 
fully ſet forth the offence as charged in the information : 
and then goes on, ſetting forth that the defendant was 
ſummoned, and having neglected to appear, the juſtice 
proceeded to examine into the truth of the charge, and the 
fame, as je! forth, being duly proved before him, he adjudges 
the defendant guilty. By the court: It is now fully 
ſettled, that upon a conviction the evidence ought to be 
ſet out, that the court may judge whether the juitices have 
done right; but upon an order it is not necellary, Burr. 
Manif. 2063. f 

But, 
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But, though the evidence ought to be given in the pre. 
ſence of the defendant, if the appearance of the defendant 
and the examination of the witneſs are both ſtated of 
the ſame day, the court will preſume, that the witne( 
was examined in the preſence of the defendant, though 
it be not expreſsly ſo ſtated. Burr. Mansf. 1786. Coup. 
241. Durnf. and Eaff, 2 V. 23. 

By the above caſes, as well as many others, it has been 
decided, that the evidence ſhould, in general, be more 
particular than the information. ide K. v. Little, Bury, 
Mansf. 609. and X. v. Thompſon, Durnf. and Eaft, 2 V. 18. 
Sed vide title Game, 2 V. 352; &c. 

The ſaid A. O. is by me the ſaid juſtice aſted what he hath 
to ſay in his defence) If the defendant, when put on his 
defence, ſets up a claim of right to the thing he is accuſed 
of taking or deſtroying, and there is any pretence or colour 
for ſuch right, the juſtice ought to acquit him. Per Id. 
Ch. J. Holt, in K. v. Speed, L. Raym. 583. 

In general, as the juſtices are in the place of jury as 
well as judge, and are the only judges of the credit due 
to the witneſles, it does not ſeem neceſſary to ſet forth the 
evidence on the part of the defendant, unleſs it be ſuch as 
entitles him to an acquittal, — So, where the juſtices acquit- 
ted the defendant, upon evidence which, primd facie, was 
ſufficient to convict, and there being no contradictory or 
explanatory evidence; the court ſaid, that the evidence 
given was entirely and excluſively for the confideration of 
the juſtices below, who were placed in the ſituation of a 


jury; and as they had acquitted the defendant, the court 


could not ſubſticute themſelves in the place of the juſtices 
acting as jurymen, and convict him. That thev could not 
judge of the credit due to the witneſſes whom they did not 
hear examined. That they could only look to the form 
of the conviction, and fee that the party, if convicted, had 
been convicted by legal evidence. X. v. Reaſon, Durif. 
and EH, 6 V. 376. | 

Do convi#t the ſaid A. O. of the offence aforeſaid ] E. 26 
G. 3. KX. v. S:lomons. This was à conviction on the 
lottery act, 22 G. 3. c. 47. The information as ſet forth 
in the conviction was, that Solomons did keep an office fer 
dealing in ſhares of lottery tickets without a licence; and alfi. 
did keep an office for regiſtering the numbers of lottery tickets 
without a licence, &c. and the ſaid Solomons was thereupon 
convicted of the ſaid offence charged upon him, in and by 
the ſaid information, &c. according to the form of the 


ſtatute, Cc. for which ſaid offence he was adjudged to 
. are 


a Conviction. 


have forfeited 1001. By the court. The conviction is bad, 
for there is a duplicity of charge; the defendant is charged 
with dealing in ſhares of lottery tickets, and with regi/lering 
tickets without licence; and he is convicted of the ſaid 
offence, ſo that it does not appear of which offence he is 
convicted, A conviction muſt be good in all its patts; the 
information muſt be ſupported by the evidence, and the 
judgment muſt be ſupported by both, Here the defendant 
is charged with two diſtinct offences, each of which would 
ſubje& him to a ſeparate penalty; and ſuppoſing they could 
have been included in one conviction, which is to be 
doubted, the defendant ſhould have been convicted of both. 
A judgment for too little is as bad as a judgment for too 
much, Conviction quaſned. Durnf. and Eft, 1 V. 249. 

T. 27 G. 3. KX. v. Thompſon. To this conviction, 
which, after ſeiting forth the evidence, ſtated, thereupon 
the defendant on, &'c. at, Cc. _—_ me, c. by the oath of 
one credible witneſs, according to the form of the ſtatute is con- 
vifted; it was objected, that it did not appear upon the 
conviction, of what the defendant had been convicted. 
That the words of the conviction are only a concluſion ef 
law, and not an adjudication of the juſtice, That there 
is nothing to connect it with that which precedes it, ſuch 
as that he 1s convidted of the premiſes, or in manner and form 
oforeſaid. But the court were clearly of opinion there was 
no ground for the objection, and affirmed the conviction. 
Durnf. and Eaft, 2 V. 18. 

And for his offence aforeſaid hath forfeited] H. 3 G. 2. 
K. v. Hawkes, A conviction for killing a deer was quaſhed, 
decauſe it was only —— be is convicted, without any judg- 
ment of forfeiture. Str. 858, 

And in the aforeſaid caſe of X. v. Vipont and others, 
the conviction. not adjudging the forfeiture, was for that 
reaſon, as well as the other above mentioned, deter- 
mined to be ill; eſpecially as the ſtatute, upon which the 
conviction was made, leaves the judgment diſcretionary 
concerning the duration of the puniſhment, the offender 
deing to be impriſoned by the juſtices for any time not ex- 
ceeding three months. Burr, Mansf. 1163. et vide K. v. 
Aſhton, 8 Mad. 1175. 

So, in the caſe of K. v. Elwell and others, the commit- 
ment being, that the defendants ſhould lie in priſon till 
they pay thcir fine; and no fine being ſet, the court quaſhed 
the conviction. L. Raym. 1514. | 

So, a commitment for non-payment of the penalty and 
charges on a conviction on 6 C. 1, c. 48, againſt my 
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down timber trees, (which is in the alternative, that upon 
non payment of the penalty and coſts, the offender ſhall be 
committed to gaol for any time not exceeding twelve month: 
nor leſs than ſix, or until the penalty and charges ſhall be 
paid,) was held illegal, becauſe, as the conviction did not 
aſcertain any ſum for coſts or charges, the time of impri- 
ſonment was uncertain, Conviction quaſhed, and the de- 
fendant diſcharged, K. v. Hall, Cowp. 60, 

To be diſtributed as the law directe] M. 9 Ann. X. v. 
Barret. A conviction for deer ſtealing did ſet forth, that 
— he i convitled and ſhall forfeit 30 l. according to the 
form of the flatute, without making a diſtribution, which 
ought to be 10 l. to the informer, 101, to the party 
grieved, and 101 to the poor, But by the eourt, this is 
well enough. 1 Salk, 383. 

M. 28 G. 3. K. v. Dimpſey, Potts, and others. The de- 
fendants were ſeverally convicted before three juſtices, for 
refuſing to receive ſoldiers regularly quartered and billetted 
upon them. Theſe convictions were removed by certiorari, 
for the purpoſe of taking the opinion of the court upon 
the conſtruction of the mutiny act, whether alehouſe 
keepers are bound to take in horſes as well as ſoldiers. But 
as there was a deciſive objection to the form · of the con- 
victions, the general queſtion was not diſcuſſed, Each of 
the convictions concluded as follows: And we do adjudge, 
that for the offence aforeſaid, he the ſaid defendant hath for- 
feited the ſum of S l. of lawfnl money of Great Britain, to be 
diſpoſed of as the law direfis— Law objected, that there 
was no diſtribution of the penalty by the juſtices, The 
penalty is directed to be applied, in the firft place, to make 
ſatisfaction to the ſoldier for any expence he may hae 
been put to, by reaſon of his not being billetted as the juſ- 
tices ſhall direct, and the remainder is to be paid to the 
poor of the pariſh. He admitted, that where the ſtatute 
diftributes the penalty in certain proportions, it need not 
be difiributed by the juſtices in the conviction; but where 
it is diſcretionary in the juſtices to diſtribute the penalty in 
ſuch proportions as they Wal girect, tht diſtribution muſt 
appear upon the conviction itſe}f,-Erftine contra. The 
juſtices were not bound to ſet forth in the conviction the 
manner in which they have exerciſed their diſcretion as to 
the diſtribution of the penalty. Ar the time of the con- 
viction the penalty is not levied, and mr conflat that it evet 
will; ſo that it is impoſſible to diſtribute it till it is raiſed, 
It may be done at a fubſequent time, and the court will 


not preſume that the juſtices will not do their duty. Pe 
cur1am 


. Conviction, 
curiam: A judgment is an entire thing; and one part of 
it cannot be given at one time, and another at a ſubſequent 
period, The diſtribution of the penalty is part of the judg- 
ment, and it ought to appear on the record, Conviction 
quaſhed, Dur. and Ea, 2 V. 90. 

Do mitigate} The mitigation of penalties is not of 
courſe, but depends upon the power given to juſtices by 
particular acts of parliament, to exerciſe their diſcretion in 
this caſe, within certain bounds, in the inſtances mentioned 
in thoſe acts. 

And I do adjudge that the ſaid A. O. de forthwith pay to 
the ſaid A. I. the ſum of of like lawſul money for 
bis co/is] By 18 G. 3. c. 19. where any complaint ſhall 
be made before any juſtice or juſtices of the peace, and any 
warrant or ſummons ſhall iſſue in conſequence of ſuch com- 
plaint, that then it ſhall be lawful for ſuch juſtice or juſ- 
tices, who ſhall have heard and determined the matter of 
the ſaid complaint, to award ſuch coſts to be paid by either 
of the parties, and in manner and form as to him or them 
ſhall ſeem fit, to the party injured (a). 

In witneſs wheresf, I the ſaid juſtice to this record of convic- 
#on have put my hand and ſeal} A conviction ſhould be un- 
der the hand and ſeal of the magiſtrate : and a juſtice ought 
10 give the defendant a copy of the conviction, if he 
demands it; it is a record, and he is entitled to it. K. v. 
Midlam, Burr, Mansf. 1720. 

After all; theſe convictions being tedious and trouble- 
ſome, are ſeldom drawn up in form, till occaſion calls them 
forth ; as if they be to be recorded at the ſeſſions, or re- 
moved into a higher court by certiorari, But by Buller J. 
A juſtice of peace ought in every inſtance to return 
a conviction by him to the ſeſſions, whether the party ap- 
peals or not, or whether an appeal is or is not given, that 
the crown may not be deprived of its ſhare of forfeitures. 
Durrf. and Eoft, 2 V. 285. 


Note; On a ſuggeſtion that the defendant hath a title 
to the thing in queſtion, a prohibition will be granted by 
the king's bench, before or after a conviction, to ſtay the 
Juſtice from proceeding ; for without doubt, if the defend- 
ant have but a colour of title, the juſtices have no juriſ- 
diftion in the cauſe; as where the defendant was convicted 
for cutting trees, where he had a right of common. L. 
Rajm. 901. | 


— — — 
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fa) For the manner of levying ſuch coſts, and other regu- 
lations made by 18 C. 3. c. 19. See Pop. title Coſts, 
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Cordage for Shipping. 


Y the 25 G. 3. c. 56. No perſon, after 2 5th Fu 
1785, ſhall uſe, in the making of cables, hawſers, or 
other ropes for the uſe of ſhipping, or knowingly ſell the 
ſame, in the manufacturing whereof there ſhall have been 
uſed any hemp, uſually known by the names of ſhort 
chucking, half clean, whale line, or other topping, cor. 
dilla, damaged hemp bought at publick or other ſales, or 
any hemp from which the ſtaple part thereof ſhall have been 
taken away by the manufacturer; on pain of forfeiting (if he 
be the manufacturer thereof) ſuch cable, hawſer, or other 
rope, and treble the value thereof; and if the vender (and 
not the manufacturer), he ſhall forfeit a ſum equal to treble 
the value thereof, /. 2. 

And for the better diftinguiſhing the quality of ſuch 
ropes, whenever the ſame ſhall be manufactured in whole 
or in part, the uſe whereof is not prohibited by this act, and 
the quality whereof ſhall be inferior to clean Peterſburgh 
hemp, the fame ſhall be deemed inferior cordage, and the 
maker ſhall diſtinguiſh the ſame by running from end to 
end thereof, three-tarred mark yarns, ſpun with turn con- 
trary to that of rope yarn, and alſo one like tarred yarn in 
every other rope for the uſe-of ſhipping ; and ſhall mark ot 
write on a tally to be affixed thereon, the word Haplt or 
infericr (as the caſe ſhall be), and alſo his name ſigned by 
himſelf or his attorney, together with the name of the 
place where manufactured; and in default thereof every 


ſuch manufacturer ſhall forfeit 10 8. for every hundred 


weight. /. 3, 4. 

And if any ſuch rope-maker ſhall wilfully or knowing'y 
permit or ſuffer his name to be put as aforeſaid to any ſuch 
ropes, not being of his own proper manufacturing; or if 
the vender or . proprietor of any ſuch ropes, or any other 
perſon whatſoever wilfully and knowingly mark upon the 
tally axed thereon, the name of any perſon not being the 
manufacturer thereof, he ſhall forfeit 20 l. /. 5. | 

And if any perſon ſhall make any cables of any old or 
worn ſtuff, which ſhall contain above 7 inches in compals, 
he ſhall forfeit four times the value thereof, / 6. 

And when any ſhip belonging to any of his ma. 
jeſty's ſubjecis reſident in Great Britain or in the Britiſb 
Colonies, ſhall come into any port in this kingdom, the 
maſter, at the time of making his entry at the cuſtom 


bouſe, ſhal! make entry on oath of all foreign made — 
8 


i 


Cordage for Shipping. 

dage on board for which no duties have been paid (ſtand. 
ing and running rigging in uſe excepted); and ſuch. maſter 
ſhall, before ſuch ſhip be cleared inwards, where any diſ- 
charge ſhall be made of her lading, pay for ſuch foreign 
made cordage as ſha!l be ſpecified or mentioned in the ſaid 
entry, the like duties as by the laws now in being are 
charged upon foreign made cordage imported into this 
kingdom; and if ſuch maſter ſhall make default herein, 
ſuch foreign made cordage on board ſuch ſhip ſhall be 
forfeited, and he ſhall alſo forfeit 20 8. for every hundred 
weight thereof. / 8. | 

But the ſame ſhall not extend to cordage brought from 
the Eaft Indies; nor to the materials at preſent in the uſe 
of any ſhip built abroad before the paſting of this act the 
property of any Britiſh ſubje. /, , 10. 

All pecuniary penalties or forfeitures by this act impoſed 
exceeding 51. are to be recovered in the courts of Ven- 
minſter: if not exceding 51. the ſame may be levied by 
diſtreſs, by one juſtice, on the oaths of tus witneſſes; and 
if ſufficient diſtreſs cannot be found, ſuch juſtice ſhall com- 
mit the offender to the common gaol or houſe of correc- 
tion for any time not 8 three calendar months, 
nor leſs than ſeven days, or until ſuch penalty and all coſts 
and charges ſhell be paid, And all ſuch penalties and for- 
feitures, ard alſo all cordage which ſhall be forfeited, ſhall 
be paid and delivered to the perſon who ſhall ſue, who may 
ſel] or o:herwiſe diſpoſe of ſuch cordage (after being 
cut into lengths not exceeding 12 feet) to his own uſe, 


F Provided always, that if any perſon ſhall think himſelf 
aggrieved by any thing done in purſuance of this act, and 
for which no particular method of relief is appointed, he 
may, within four months after ſuch matter ſhall have been 
done, appeal to the ſeffions, giving 14 days notice in writ- 
ing of his intending to appeal, and the matrer thereof, to 
the perſon appealed againſt, and within four days after 
giving ſuch notice, entering into recognizance before ſome 
Juſtice with two ſureties, to try ſuch appeal, and abide the 
order, and pay ſuch coſts as ſhall be awarded at ſuch 
ſeffions : and on due proof of ſuch notice, and etitering 
into wy 2, mp as aforeſaid, the juſtices at ſuch 
{ſions hall hear ard finally determine ſuch appeal, and 
award ſuch coſts as they ſhall think proper; which deter- 
mination ſhall be final and conclufive, / 11. 
And no order, verdict, judgment, or other proceeding, 
hall be quaſhed for want of form only, or be removed by 
OL, I. = 4 - certiorari 


Appeal. 
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Cordage for: Shipping. 


deemed wnlaw. fertiorart or other writ into any other court; and ſuch 


diſtreſs ſhall not be deemed unlawful, or perſon making 
the ſame a treſpaſſer on account of any defect or want of 
form. in the proceecings z nor ſhall the party diſtraining be 
deemed a treſpaſſer ab 111419 on account of any irregularity 
which may afterwards be done by the party diftraining ; 
but the perſon aggrieved may recover ſpecial damage in 
an action upon the caſe, but no plaintiff ſhall recover in 
ſuch action, if ſufficient tender of amends hath been made 


Coꝛn. 


J The meaſure of corn. 
II. Cutting corn growing, or burning tacks of corn, 
III. *Aſcertaining 4he prices of corn. 
TY. Exportation and importation of corn. 
V. City of Lendon, and Kent, Eſſex, and Suſſex. 
VI. Obſtrufting the free paſſage of corn, 


J. Tbe meaſure of corn, 


O buy or ſell corn in the ſheaf, before it is 

threſhed and meaſured, is againſt the common 
law of England ; and the reaſon thereof ſeemeth to be, 
for that by ſuch ſale the market is in effect foreſtalled. 
3 Inſt. 197. 

If any perſon ſhall el? corn otherwiſe than by Min- 
cheſler meaſure fealed and ſtricken by the brim he ſhall 
forfeit 40s, on conviction before one juſtice, on the oath 
of one witneſs ; to be levied by the churchwardens and 
overſeers, or ſome of them, to the uſe of the poor, by diſ- 
treſs and ſale, In default of diftrefs, impriſohment till paid. 
22 U. 2. 3 . F 2. 

And if any mayor or other head officer ſhall know- 
ingly permit the ſame, be ſhall upon conviction thereof 
at the county ſeſſions, forfeit 51. half to the proſecutor, 
and half to the pcor, by diſtreſs and ſale; for want of 
diſtreſs, to be impriſoned by warrant of che juſtices, til 
payment be made, /. 3. | a 


N. | Cdꝛn. | 
Aud moreover every perſon who ſhall ſelf or Buy 
corn, without meaſuring; being thereunto required, or in 


Selliog or bvy= 
ing corn other 
than by Wincbeſ« 


any other manner than is by the 22 C 2. c. 8. directed, e meaſure. 


and that without ſhaking of the meaſute by the buyer, 
he ſhall, beſides the penalty of that aA, forfeit all the corn 


ſo bought or ſoid, or the value thereof, to the party com- 


plaining. 22 & 23 C. 2. c. 12+ /. 2. | 
T. 32 G. 3. K. v. J. Major. This was a conviction 
on the above ſtatutes jor buying corn at Netwport in the 


Iſle of Wight by a buſhel different from the Wincheſter * 


meaſure. it appeared that the corn was bought by the 


cuſtomary meaſure uſed" in the I/ of /#ight, which con- 


tains a pint more than the Winchefler meaſure. The de- 


fendant was convicted in 408. and-101. 15s. being the 
value of the wheat fold. The court ſaid that, as this was 


a queſtion of general concern, they would take time to 
conſider of it. L. Kenyon, Ch. J. delivered the opi- 


nion of the court. We have hitherto delayed giving 


judgment in this caſe, in the hopes of, diſcovering that 
the farmers in general have been acting under a miſtake ; 
for it is a matter of notoriety that in different parts of 
the country corn is ſold by different meaſures, ſome greater 
and others leſs than the Mincbeſler meaſure. This queſtion 
depends on 22 C. 2. c. 8. and the 22 & 23 C. 2. c. 12. 
The former impoſes a penalty of 40 8. on any perſon who 
ſhall fell corn or grain, uſually ſold by buſhel, by any other 
buſhel or meaſute than the Hinchefler meaſure ; the latter 
recites the former act, and in order to inforce it, ſubjects 
both the buyer and ſeller to an accumulative penalty, the 
value of the corn fold. Theſe acts are expreſſed in the moſt 
poſitive terms; and it was admitted in the argument, that 


there was no ſubſequent law, which direcily rtpealed them. 


But feveral other ſtatutes for the regulation of the corn 
trade were referred to, directing returns of the average 
price of corn to be made, and noticing, in thoſe returns a 
cuſtomary meaſure. Theſe, it was argued, obliquely, 
though not directly, repealed the ſtatutes of C. 2, We 
have conſidered this matter very fully, and are of opinion 


that the argument does not lead to that concluſion. We 


cannot get rid of thoſe poſitive laws by a reference to 
ſubſequent ſtatutes which were paſſed for another pur- 
poſe, and which leave the former ones ſtill in force. 
Conviction affirmed. Durnf. and Ea. 4 V. 750. 

Alſo in the caſe of K. v. Arnold, T. 33 C. 3. which was 
a conviction againſt a buyer of corn by a meaſure different 
from the Winchefler meaſure. And as the conviction was 


affirmed it is here given as a precedent: Be it remembered, 
2 K k 2 that 


590 


Con, 


that on the 5th day of January in the year of our Lord 1793. 


_ ot Huntingdon in the ſaid county of Huntingdon, Robert 


Booth, of Huntingdon Zuge in the ſaid county, efquire, 
cometh before us Lancelot Brown and Henry Poynter Stanley, 
eſquires, two of bis majeſly's juſtices of the peace in and for the 


id crunty, and giveth us to underfland and be informed, that 


Joſeph Arnold, of Eaten Socon in the county of Bedford, 
yeoman, after the 25th day of March in the year of our Lord 
1670, to wit, on the 20th day of December in the year of our 
Lord i792, at the pariſh of St. Neots in the ſaid county of 
Huntingdon, did unlawfully buy of and from one William 
Peters a certain quantity of wheat containing divers, to wit, 


- fifteen buſhels in @ different manner than by any buſhel or 


meaſure agretable to the flandard marked in bis majeſly's ex- 
cheguer, commonly called the Wincheſter meaſure, containing 
eight gallons to the buſhel, and no more or leſs, contrary to the 
form of the ſtatute in that caſe made and provided; whereby 
and by force of the flatute in that caſe made and provided, the 
ſaid Joſeph Arnold baih incurred the ſeveral forfeitures and 
penalties thereunta annexed. And thereupon afterwards on the 
12th day of January in the ſaid year of our Lord 1793, the 
ſaid Joſeph Arnold, being duly ſummoned to anſwer the charge 
aſoreſaid, perſonally appears for that purpoſe at Huntingdon 
2 in the ſaid county, before us the ſaid juſtices, and 
aving beard the "wp information, and being aſted if he can 
ay any thing for himſelf, why be ſhould not be convicted of the 
premiſe: above charged upon bim, the ſaid Joſeph Arnold ad- 
mits that he the ſaid Joſeph on the 20th day of December in the | 
year of our Lord 1792, at the pariſh of St. Neots aſereſaid 
in the county aforeſaid, did buy of the ſaid William Peters the 
foid quantity of wheat in the ſaid information mentioned, wt 
and for the price or ſum of 31. 195. 6d. z but the ſaid Joleph 
Arnold furtber ſays, that he is not guilty of the ſaid offence 
charged upon him in and by the ſaid information; and there- 
upon the ſaid Joſeph Arnold is aſted by us the ſaid juſtices, if 
he has or can produce any evidence to ſhew that he bought the 
faid wheat by. any buſhel or meaſure agreeable 10. the fandard 
marked in his maje/iy's exchequer, commonly called the Win- 
cheſter meſure ; but the ſaid Joſeph doth not offer any evidence 
touching the premiſes, nor doth he require any time for that pur- 


" poſe: Whermpen it appearing te us the ſaid juſtices that the 


ſaid Joſeph Arnold i, guilty of the premiſes charged upon him 
in and by the ſaid information; therefore it is adjudged by us the 
ſaid juſtices, that the ſaid Joſeph Arnold is convifled, and is herely 
accordingly convicted by us, of the effence charged upon him as 
aforeſaid: And we de ſurther adjudge, that the ſaid Joſeph Arnold 
bath for his ſaid offence forfeited the ſum of 31. 19 5. Gd. being - 
11 va 


Coꝛn. 

value of the ſaid wheat ſo bought by him as aforeſaid, to be ap- 
plied and difiributed according to law Aud we do alſo adjudge, 
that the ſaid Joſeph Arnold baih forfeited for his ſaid offence 
the further ſum of 40s. to be applied and diſtributed according 
to law: And we do further adjudge, that the ſaid Joſeph 
Arnold do forthwith pay to the ſaid Robert Booth the um of - 
12 4. for the cells in and about the promiſes. In witneſs 
wheresf we have to this record of convidtim ſet our hands and 
ſeals at Huntingdon aforeſaid in the ſaid ccurty, this 12th day 
of January in the year of our Lord 1793. Sellon took 
ſeveral objeQions to this conviction. 1ſt, The defendant 
is convicted in 40 8. beſides the value of the corn, whereas 
he is only liable to the latter penalty inflicted by 22 C 
23 C. 2. c. 12. The firſt act 22 C. 2. c. 8. only affects 
the ſeller. 2dly, The quantity of corn bought is not ſuf- 
ficiently aſcertained, nor is any price fixed on it in the 
information. 3dly, The offence is charged to be contrary 
to the fatuts, whereas if the defendant be liable to both 

the penalties, it is contrary to iws flatutes. Athly, The 
defendant is adjudged to pay coſts, whereas none are giv 

by the ſtatute. — Lens contra, after referring to the 18 8. . 
c. 19. (a), which enables juſtices to give coſts in their it 
cretion, was ſtopped by the court.-l,, Kenyon, Ch. J. 
I am ſorry that the obſtinacy of the farmers in ſome parts of 
the kingdom has partly defeated the proviſions of the 
ſtatutes of C. 2. becauſe after the caſe of X. v. Major 
(above) was decided, we had an opportunity of knowing 
from the grand juries in different counties that that deciſion 
gave great ſatisfaction. In order to decide this caſe, we 
have only to look at the very words of the ſtatute 22 & 
23'C. 2. which exprefsly ſudjects the buyer to both the 
penalties; for it is thereby enacted, that the buyer ſhall 
forfeit and loſe, beſides the penalty of the former act, all 
corn bought, &c.; that is, he is to forfeit the value of the 
corn, in addition to the penalty of 408. impoſed by the 
former act. Nor is there any objection in ſaying that this 
forfeiture is an offence againſt the form of the ſtatute ; for 
all that reſpects the buyer is prohibited by 22 U 23 C. 2. 
On reading over the caſe at firſt, I thought that the objection 
intended to be taken was, that the evidence did not ſup- 
port the charge: but | obſerve that the proof of buying 
according to the regulations of the ſtatute is, by / 3. 
thrown on the defendant. —— AH,, J. concurred. — 
Buller, J. The ſtatute 22 & 23 C. 2. c. 12. inſtead of 


8 (a) See title Coſts, 
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ſaying expreſsly that the buyer ſhall be liable to the penaley- 


of 40s. and to a forfeiture of the corn ſo bought, has ſaid the 
ſame thing impliedly; for it ſays that he ſhall forfeit and 
loſe, beſides the penalty of the former act (which is 2 


penalty of 408. ), the corn ſo bought, &c. With regard to 


the objection, that the quantity is not ſufficiently aſcertain- 
ed, an information before two magiſtrates need not be 
more particular than an information filed in this court; 
and in the latter caſe an allegation that the defendant 
** bought a certain quantity of wheat, containing, to wit, 

15 buſhels,” would be ſufficiently certain; and here the 
evidence has particularized it, Per Cur, Conviction affirm» 
ed.  Durnf. and Eaſt, 5 V. 353. 

And on complaint made to a juſtice of the peace, that 
corn hath been bought, ſold, or delivered contrary to this 
act, the proof ſhall lie upon the defendant, to make it 
appear by the oath of one witneſs, that he ſold or bought 
the ſame lawfully: wherein if he ſhall fail, he ſhall for- 
feit as is ſaid before, to be levied by diſtreſs and ſale; 
which {hall by the juſtice be diſtributed, half to the poor, 
and half to the informer. 22 & 23 C. 2. c. 12: / 3. 

By the 31 G. 3, c. 30. the buthe} by which all corn 
ſhall be meaſured and computed for the purpoſes. of this 
act, ſhall be the Vincheſter buſhel, and a quarter ſhall be 
deemed to conſiſt of 8 buſhels; and the juſtices of each 
county, and the mayor of ſuch cities or towns as are 
counties of themſelves, or enjoy exempt juriſdictions, and 


from which returns are by this act directed to be made, 


ſhall cauſe a ſtandard Vincheſler buſhel to be provided and 
kept; and all meaſure ſhall be computed by the ſtricken 
and not by the heaped buſhel: And where corn ſhall be 
ſold by weight, 57 lb. avoirdupoiſe of wheat ſhall be 
deemed equal to one l incheſler buſhel; and 55 Ib. of 
1ye;z 48 lb. of barley; 421b. of beer or bigg, and 38 lb. 
of oats z and further, that 56 Ib. of wheat-meal, 45 b. of 
wheat-flour, 53 Ib. of rye-meal, 48 lb. of barley-meal, 


41 lb. of beer or bigg-meal, and 22 lb. of oat- meal, ſhall 


be deemed equal to every ſuch buſhel of corn unground. 
And for the more ealy meaſuring ground corn in ſacks, 
the proper officer may make choice of and weigh two 
ſacks out of aoy number not exceeding twenty, and ſo in 
proportion, and thereby compute the quantity of the whole. 


J. Sz. 


And the inſpector of corn returns fhall make a com- 
pariſon between the F/inche/ter meaſure, and that com- 
monly uſed in the city or town for which he is inſpector, 


9 23 
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- and within one month aſter his appointment, ſhall cauſe 
a ſtatement in writing of ſuch compariſon to be bung up 
in {ome conſpicuous place in the market and town ball 
of ſuch. city or town; and ſhall renew the ſame if defaced, 
and ſhall return a copy thereof to the receiver of corn | 
returns. /. 83. | RA 


I. Cutting corn growing, or burning ſtacks of corn. 


Every perſon who ſhall unlawfully cut or take away 
any corn or grain growing, being convicted thereof by 
confeſſion, or oath of one witneſs, before one juſtice, ſhall 
for the firſt offence pay ſuch damages as the juſtice ſhatl 
appoint: and if the juſtice ſhall think him not able or 
ſufficient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is commirted, 
or where the party is apprehended, theie to be whipped ; 
and for every other offence he ſhall in like manner be 
whipped, The conſtable refuſing, ſhall be committed by 
the juſtice till he conform. 43 Ell c. 7. : 

But-if he cut it at one time, and then come again at 
another time and take * it is felony. 1 Haw. 93. 

If any perfon ſha'l in the night time malicioufly and 
wilfully burn or cauſe to be butnt, any rick. or ſtack of 
corn, he ſhall be guilty of felony: but to avoid judgment 
of death, he may make his election to be tranſported for 
ſeven years, And three juſtices (1 D.) may determine the 
ſame. 22 C23 C. 2. c. 7. n: | 

But by the 9 G. c. 22. commonly called the Black 
Act, which is inſerted more at large in the title of that 
name, If any perſon ſhall ſet fire to any mow or ſtack of 
corn, be ſhall be guilty of felony without benefit of clergy, 


#5... 
And the hundred ſhall anſwer the damages, not exceed- 
ing 2001, / 7, 8, 9, 10. ö 
And if any ,perſon ſhall apprehend, or cauſe to be con- 
victed, ſuch offender, and ſhall be killed, or wounded ſo 
as to loſe an eye, or the uſe. of any limb, in-apprehend- 
ing or endeavouring to apprehend ſuch offender, on proof 
thereof at the ſeſſions, and certificate thereof from thence, 
the ſheriff ſhall pay to the perſon entitled the ſum of 50 l. 
in 30 days, to be repaid to him out of the treaſury. 


7. 12. 
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Maritime coune 
ties to be divided 
into 13 diſtricti. 


1 


Coꝛn. 


II. Aſcertaining the prices of corn. 


For the better aſcertaining the prices of corn and oat- 
meal, by the 31 C. 3. c. 30 it is enacted, That the ſe- 
veral maritime counties in England ſhall be divided into 
diſtricts in the following manner: 


1ſt. Diſtrict to confiſt of the counties of Eſer, Kent, 


and Suſſex. and the city of Landon. 


ad. Salt and Cambridee. 
34 . Y 

4th. Lincoin, Eaft and North Riding of York, together 
with the town and county of Kingflon upon Hull. 

- 5th. Durbam and Northumberland, and the town of 


| Berwick upon Tweed. 
"0 6th. Cumberland and Wiftmarland. 


. » 


9th. Lancafter and Cheſter. 


— Flint, Denbigh, Angliſea, Carnar van, and Me- 

rioneth, 5 

| 9th. Cardigan, Pembroke, Carmarthen, and Glamorgan, 
10th. Gloucefier, Somerſet, and Monmouth, and the city 


of Bre. 


Seffions to ap- 
point corn lau- 


fperor:. 


11th. Devon and Cornwall, 

12th. Dor/et and Hams. 

And that in the ſeveral counties forming the above diſ- 
tricts, ſhall, for ihe purpoſes of this act, be included and 
conſidered as part thereof, all ſuch cities, towns, or places, 
locally fituated within the ſaid ſeveral counties, as are 
counties of themſelves, or as have an exempt juriſdiction, 
and which do not contribute to the county rate in which 
they are ſituate, f 31. 

And tune juſtices in ſeſſions, or ſome adjournment thereof, 
ſha!l appoint ſuch perſon as they ſha) think beſt qualified 
within their reſpectwe jutiſdictions (not being a miller, 
maltſter, factor, merchant, clerk, agent, or other perſon 
buying corn for ſale, or for the ſale of meal, flour, malt, 
or bread made thereof) reſiding within or near each city or 
town hereafter nominated ; except ſuch as are counties of 
themſelves, or have exempt juriſdictiun, and which do not 
contribute to the county rate where ſituate ; to collect 
weekly an account of the prices and quantities of corn and 
,oatmeal, ſold and delivered in ſuch city or town; and ſuch 
perſon ſhall be called Inpectar of corn returns for uch 
place; and the ſaid juſtices ſhall, in the fame manner, 
upon the death, removal, or reſignation cf any ſuch in- 

5 5 7 ' ſpector, 


&* 


ſpector, at the next or ſome ſubſequent ſeſſions, appoint 
another fit perſon in his place. /. 48. 

And in ſuch cities or towns as are counties of them- 
ſelves, the mayor and the juſtices of the peace of ſuch city 
or town, ſhall, at their ſeſſions, appoint a corn inſpector 
for ſuch place, qualified in like manner as aforeſaid, 


49. 
1 y the cities and towns for which inſpectors ſhall be Places for 


appointed within each diſtri, ſhall be as follows: | — TY 
i. Diſtrict. See City of London, c. (poſt.) - all be ap» 


2d. Ipſwich, Woodbridge, Sudbury, Hedleigh, Stotumar- 
het, oy St. Edmunds, Beccles, Bungoy, Loweſtoft, Cam- 
bridge, Ely, and Wiſbeab. 
zd. Norwich, Yarmouth, Lynn, Thetford, Walton, y- 
mondham, Ea Dereham, Harlflon, „ Ayieham, Far- 
lenbam and Malſingbam. 

4th. Lincoln, Gainſborough, Glamford Bridge, Lotuth, Boſ- 
ton, Sleaford, Stamford, Spalding, York, Bridlington, Be- 
verkey, Howden, Hull, Whitby, and New Malton. 

gth, Durham, Stockton, Darlington, Sunderland, Barnard 
Caſile, Walſmgham, Belford, Hexham, Newcaſtle upon 
Tyne, Morpath, Alnwich, and Berwick upon Tweed. 

6th. Carlifle, Whitehaven, Cockermouth, Penrith, Appleby, 
and Bur/on, | 
* th, Liverpool, Liver ſlone, Lancafler, Preflon, Ormftirh, 

*arrington, Manche/ier, Bolton, Cheſter, Nantwich, Mac- 
clesfield, and Stockport, 5 

8th. Holywell, Mold, Denbigh, Wrexham, Tymawr, 
Llangollen, Beaumaris, Llannerchymed, Amliucb, Carnarvon, 
Pwhells, Conway, Bala, Corwen, and Dolgelly. 

geh. Cardigan, Lampeter, Aberzftwith, Pembroke, Fiſh- 


ard, Haverfordweſ!, Carmarthen, Llandils, Kedwilly, © 


wanſea, Neath, and Cowbridge, 
1oth. Gloucefler, Cirence/ter, Tetbury, Stow on the Wald, 
Tewkſbury, Taunton, Wells, Bridgewater, Frome, Wellington, 
Monmouth, Abergavenny, Chetflw, Pontypool, and Briflol. 
11th. Exeter, Barnflaple, Plymouth, Totneſs, Taviftock, 
Kingſbridge, Truro, Bodmin, Launceflon, Redruth, Ha- 
ine, and St. Auflell. 
12th. Blandford, Bridport, Dorchefler, Sherborne, Lyme 
Regis, Wareham, Wincheſter, Andover, Baſing flake, Fare- 
_— Newport, Ringwoid, Southampton, and Portſ- 
mula, X - 


And the juſtices of ſuch maritime counties, and ſuch ſoſpeQor dying 


mayor and magiſtrates, may, at their reſpective quarter. ® 0) 


ſeſſions ar adjournment thereof, remove any ſych * 
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Inſpector's oath, 


Dealers in corn 
to give an ac 
count weekly 
to the in- 

ſpe Nor. f 


Deslers to make 
« declaration, 


Con, 


for miſhebaviour or neglect of duty, on complaint being 
made thereof on oath, by one witneſs; or on complaint 
made in; writing and ſigned by the receiver of corn re- 
turns. Pre vided, that in caſe the death or reſignation of 
any ſuch inſpector ſhall happen at any time previous to the 
holdiog ſuch ſeſſions: two juſtices, or ſuch mayor, may 
aw another perſon in his place until the next ſeſſions. 
. 50. N 
And every ſuch inſpector ſhall, previous to his taking 
upon him the office, takr and ſubſcribe before one 
* 1 of ſuch county, city, or town, the following 
Oa th. E 1 ? 


2 A. B. de fweer Cor affirm], That I will at all times make 
due and true returns to the\ receiuer of corn. returns ap- 
pointed by wirtue of an ati, paſſed in the thiriyefirft year of the 
reign of king George the third, intitled [here ſet forth the 
title of the act], of the weekly quantities and prices of carn 
and oatmeal at the market beld at = according to the 
accounts delivered to me by the ſeveral dealers in corn and oat- 


1725 the ſaid market, and that I-will xſe my beſt endeavuurs 


to procure true accounts of ſuch quantities and prices from ſuch 
diglers, and in all things, to the beſt of my ſeill and judgment, 
conform myſelf, as inſpettor of corn returns, to the direction 
of tbe ſaid aft. ſ. 6. 


And all millers, maltſters, factors, merchants, clerks, 
agents, and other perſons being dealers in corn for ſale, or 
for the ſale of meal, flour, malt, or bread made there- 
of, ſhall return to the inſpector for the city or town 
whereat they ſhall buy any corn or oatmeal, an account in 
writing ſigned by their own name, of the quantity of each 
reſpective fort of corn and o:tmeal' by them bought and 
received during any week, on the firſt market day in the 
week then aext enſuing, with the prices thereof, and by 
what meaſure or weight the ſame was bought; on pain 
of forfeiting for every ſuch aeglect not exceeding 10 l. nor 
leſs than 40 8. /. 52. 

And every ſuch perſon as aforeſaid dealing in corn for 
ſale, ſhall, within one calendar month from the time he 
ſhall begin to deal in corn ot oatmeal in any city or town 
before-mentioned, make a declaration as follows : 


A. B. de hereby declare, that the returns of the guanti- 

ties and prices of Britiſh corn and oatmeal, . which hence- 
ferward ſhall be by me bought and received, ſhall, to the bet 
of my hnowhdge and lelicf, be true and juſt, end to the 7 
6 . 


4 


Coꝛn. 
of my judgment, conformable to the direflimsof an ac poſſed in 


the thirty: firſt year of the reign of his maje/ly king George the 
third, intitled [here ſet forth the title of the a6]. ; 


Which declaration ſhall be in writing, and ſigned by ſuch 
dealer, and ſhall be by him forthwith 4elivered to a juſtice 
for ſuch county, city, or town, who ſhall certify the ſame 
to, and ſuch certificate ſhall be filed by the clerk of the 

ce or town clerk for ſuch place. And in caſe any per- 
ſon ſhall buy any corn or oatmeal for ſale as aforeſaid, 
without having made the ſaid declaration; or ſhall wil- 
fully make a falſe return of the quantities and prices; he 
ſhall, for every ſuch neglect, or falſe return, forfeit not 
exceeding 101, nor lefs than 40 5. /. 53. An 

And every ſuch inſpector ſhall enter in a book the ſe- 
veral accounts of the quantities and prices of corn and oat- 
meal ſo returned to him, which book ſhall not be made 
publick or ſhewn to any perſon whatſoever, unlefs called 
for by the receiver of corn returns, or by an order in 
writing under the band of a juſtice for the place where 
ſuch inſpector ſhall refide : under the penalty of 201. And 
ſuch inſpector ſhall return to the receiver of corn returns, 
on the Tueſday in each week, an account of the weekly 
quantities and prices of the ſeveral forts of corn-and-oat- 
meal (old and delivered in the city or town for which he is 
inſpector, according to the returns ſo made to him; on 
pain of forfeiting for every ſuch neglect 101, which-ac- 
count ſhall remain with the recciver of corn returns. 
» Chev 1 | 
4 Na whereas it will be uſeful that an account ſhould 
be obtained of the prices of corn and oatmeal fold in the 
ſeveral inland and other counties from which returns are 
not herein-before directed to be made, it is enacted, that 
the prices of each ſort of corn and oatmeal ſhall be taken 
in manner herein-after directed, in the ſeveral cities and 
towns, within the counties herein-after named: (viz.) 


== of res Ex; Chelmsford, Colcheſter, and Rumford. 
— — KEwnT; Maid/lone, Canterbury, and Dartford. 
—— — SUSSEX ;, Chicheſter, Lewes, and Rye. 
—— BERKS; Reading, Newbury, and Windſor. 
—— — BEDFORD; Bedford, Woburn, and Potton. 
m—  BUCKINGHAM; Ayleſbury, Wycomb, and News 
port Pagnell, | 

DRY; Derby, Chefterfield, and Aſhburn. 
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Iaſpector to 
keep a book, 


and make re- 


turns ts the te- 


ceiver. 


Accounts of the 


prices of corn 
to be taken in 
the inland 
counties, 
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county of 


Con, 


In the * ng Hertford, Biſbops Stortford, and 
Ren. "av 
HEREFORD ; Hereford, Leominſter, and Roz. 
HunTinGDoN ; Huntingdon, St. Ives, and S.. 


Noeots. 
— — LEICESTER ; Leiceſler, Ably-de-la-Zouc b, and 
, Hinitley. | 


w——— M1ippLE8X ; Uxbridge, Stams, and Brentford, 
— NORTHAMPTON; Northampton, HWillingbs. 
rough, and Peterborough. 

NoTTINGHAM; Nottingham, Newark, and 

Mansfild. 

Ox#rorD; Burford, Henley, and Oxford, 

RuTLAanD ; Oakbam, and Uppingbum. 

— — Saror; Ludlow, Shrewſhury, and Whitchurch, 

wn—— dFTAFFORD; Newca/He, Stafford, and Bur un 

= upon Trent. 

——— Sonn; Crd, Kingflon, and Riegate. 

— — WARWICK; Cen, Harwich, and Bir. 

mingham, | 

— — WORCESTER 3 Vorceſter, Eveſham, and Kid. 

dermin/ler. 


n Ts ; Saliſbury, Devizes, and Marlborough, 


Ant infpeQors 
to be appointed, 


Such infpeQors 


Weſt Riding of Yark 4; Leeds, Halifax, and 
Doncafler + 

u=——— RECON ; Brehneck, and Builth. 

2 MONTGOMERY; Montgomery, and Pal. 


— — RADNOR ; Knighton, and Preſleigne. ſ. 62, 


For each of which diſtricts an inſpector of corn returns 
ſhall be appointed, in 'the ſame manner, and under the 
fame rules, regulations, and reſtrictions, and removeable in 
like manner as thoſe appointed for the maritime counties 
aforefaid. 7. 63 

Which inſpector ſhall take the following oath before a 


totake an oath. juſtice, or the mayor or chief officer, in the ſame manner 


as is herein- before directed in the maritime counties: 


7 A. B. de fwear [or offrm}], That I will, at all times, 
make tur and true returns to the receiver of corn returns 
appointed by vir tus an ad? paſſed in the thirty-firſt year of bis 
maje/ly king George ihe third, intitled [here ſet forth the tile 
of the act}, of the average prices of each fort of corn and 
of oatmeal ſald as the market bed at z and that 1 
will in all things, to the be of my ſtiil and judgment, conform 
myſelf, as inſpector of corn returns, is the directions of the ſaid 


* » And 


cen. Vos 

And ſuch inſpector ſhall enter in a book, an account To key » dook, 
of the 'Werage weekly prices of each fort of corn, and oat- , 3 
meal, according to the reſpeclive meaſures in table D, and 
ſhall return to the receiver of corn returns on the Tueſday 
in each week, an account of the average weekly prices of 
the ſeveral ſorts of corn and oatmeal fold in the city or 
town for which he is inſpector; on pain of forfeiting for 
every neglect 101. which account ſhall be lodged with the 
receiver of corn returns. /. 65. 1 | 

Provided, that in caſe the juſtices at any quarter ſeſſions Phees for taking 
ſhall think it neceſſaty or expedient, that any other cities 2 — 
or towns ſhould be appointed, either in the maritime — 
counties, or thoſe laſt mentioned, for taking the prices of 
corn and oatmeal as aforeſaid, inſtead of thoſe named in 
this act; they ſhall direct a repreſentation to be made to 
his majeſty for that purpoſe; ſuch city or town ſo pro- 
poſed and named by them, ſhall, upon the approbation of 
his majeſty in council being fignified to them, be deemed 
to be, and become a city or town for taking the prices uf 
corn, &c, inſtead of any of thoſe propoſed to be omitted. 

67. . 
/ And the receiver of corn returns, ſhall enter all returns Average prices 

by him received in a book, and ſhall once in every week 2 
cauſe an abſtract of the average prices computed therefrom- an detigeate 
to be publiſhed in the Gazette. And ſhall four times a- ſent to the 

year tranſmit a certificate to. the treaſurer of each county, ogy wp 

and to the lord mayor and aldermen of London, and to the 

mayor of ſuch cities and towns as aforeſaid, of the returns 

which have been made, and alſo whether ſuch returns have 
been regularly made as directed by this act. / 66. 

And the | inipeQtors for each county ſhall be paid How inſpeQtors 
quarterly out of the county rate; and the inſpectors of e te be paide 
every ſuch city or town as aforeſaid ſhall in like maaner 
de paid quarterly from the poor rates, (the contributions 
ttom the reſpeQive pariſhes or townſhips within ſuch city, 
or town, to be apportioned by the mayor, with liberty to 
the churchwardens and overſeers to appeal to the next 
ſeſſions for ſuch city or town,) a ſum not exceeding 5 8 
for each return from any city or town in the maritime 
counties, and not exceeding 28. for each return from any 
City or town in the ſeveral inland or other counties laſt 
mentioned, certified by the receiver of corn returns to have 
deen properly made; which certificates are to be made 
quarterly, Except where ſuch juſtices or mayor ſhall 
think ſome larger compenſation neceſſary, in conſidera- - = 
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tion of the great trouble to which ſuch laſpector may be 
ſubject. /. 74. | 


Money paid 2 And the receiver of corn returns ſhall at the end of 
inſpectors to i I 
— ue every year tranſmit to the receiver general of the cuſtoms, a 


receiver general certificate of the number of returns which have been propetly 

of the cuſtoms, made to him as directed by this act, and ſuch receiver gene- 
ral ſhall, on an order from the commiſſioners of the cuſtoms, - 
forthwith repay to the treaſurer of every ſuch county, 
and mayor of every ſuch city or town, ſuch ſums as they 
have paid not exceeding the rates aforeſaid ; and ſuch 
county treaſurer ſhall carry the ſum. ſo received to the 
county rate, and ſuch mayor ſhall pay the ſum ſo received 
to the churchwardens and overſeers in proportion to the 
ſums each pariſh or townſhip contributed. % 75. 


Iv. Exportation and importation of corn. 


| / 
Boon ies tobe By the 31 G. 3. c. 30. whenever the prices of middling 
paid on export= Britiſb wheat, rye, barley, bigg, beer, or oats, ſhall appear, 
— according to the methods by this act directed, to be under 
the-prices ſpecified in table A, there ſhall be paid on every 
of the ſaid articles ground or unground, being of the 
growth ar product of this kingdom, and on malt and 
biſcuit made thereof, bounties as ſpecified in the ſaid table, 
on the exportation thereof in Britiſb built ſhips owned 
and navigated according to law, /. 3. 
When not to be And whenever the prices of middling Britiſb wheat, rye, 
exported, barley, bigg, beer, oats, peaſe, or beans, ſhall appear, ac- 
cording to the methods aforeſaid, to be af or above the 
prices ſpecified in table B, no perſon' ſhall export the 
ſame, or any article made thereof, except ſtarch as ſpeci- 
Penalty, fied in the (aid table; on forfeiture of the ſame, and alſo 
208. for every buſhel thereof, or of meal, flour, or malt, 
made thereof; and 129. for every pound weight of biſcuit 
bread made thereof; together with the veſſel and furni- 
ture, which may be ſeized by any officer of the cuſtoms. 
Exception, Provided always, that if ſatisfaQtory proof be made, from 
| the ſmallneſs of the quantity, that the ſame was on board 
without the privity of the owner or maſter, the veſlcl 
ſhall not in that caſe be forfeited, /. 7, 8, 9. 
Corn duly en- Provided that corn or other the articles aforeſaid entered 
tered for _—_— outwards, and begun to be ſhipped, or ſuch part thereof 
A ſhip- 28 ſhall be ſhipped within 20 days from the entry thereof, 
ped, may be exported, though the prices ſhould in the mean 
, time riſe to the rates at which ſuch exportation is 1 
= 8 | hibited. 


Com. 51 1 


' hibited. © And this act ſhall not extend to corn or articles Nor to exrend 
aforeſaid; for the ſuſtenance of the crew: of any veſſel, or 7 
lire ſtock on board ; or for- victualling his majeſty's hips ng of the 
of war, forts, forces, or gatriſons; or to prohibit the ex- crew, &c. or 
portation of beans to the Pritzh forts, caſtles, or factories PERS: 
in Africa, or ſhips trading upon that coaſt, which have 

been uſually ſupplied with the ſame from Great Britain; 

or to prohibit the carrying the ſame coo/twr/e upon ſuffer- 

ance; or to the quantities permitted to be exported to 

certain places as ſet forth in table C, (for which ſee 

the act,) bond being firſt given as therein ſpecified, 

- IO, I], bf 

þ And upon the importation of wheat, wheat meal, or Importnioa, 
flour, rye, barley, beer, or bigg, oats, oatmeal, peaſe, beans, 

Indian corn, and maize, the duties to be paid ſhall be 

regulated according to the prices of wheat, rye, barley, 

beer, or bigg, peaſe, beans, oats, and oatmeal as ſet forth 

in table D. And no corn ground, except wheat meal, Articles not to 
wheat flour, and oatmeal, nor any malt, ſhall be im- be imported. 
ported, on forfeiture thereof with the veſſel and furniture, 

which may be ſeized by any officer of the cuſtoms, 


15. 
And whenever, by any act paſſed in the parliament Importation 

of Ireland, wheat or other articles aforeſaid are importable 7 

into that kingdom, at the prices, and not above the du- 

ties in table E, the duties on the importation from Ve- 

land or North America (hall be regulated according to the 


prices in the ſaid table. /. 16, 

And when the ſame is imported as the growth of /re- Importation of 
land or Nerth America, the maſter (hall bring a certificate „% 2 
from the officer of the port of ſhipping, expreſſing the 4,7 
quantity, &c. otherwiſe it ſhal} be deemed to be brought 
from ſome other foreign country. /. 17. 


And the treaſury ſhall appoint a receiver of corn returns, Receiver of eon 
who ſhall take the following oath, before a juſtice for wan 


Middleſex ; via. 
JB. do ſwear, That J will, to the def of my ſtill and On. 


knowledge, execute the office of receiver of corn returns, 
according to the directions of an act, paſſed in the thirty fr 
year of. the reign of his majeſiy king George the third, inti- 
led (here ſet forth the title of the act], and in all things 
confor m myſelf as receiver of corn returns to the proviſions of 
the ſaid aft, . 77, 78. | | 


By 


. * 1 


7 A 
- 4 * 
* 
2 * — 
— — .. I 1 IRE 


Regulations for - 
the importation 
of corn, Ke. 


Returns from 
two thirds of 
+ the places ſuf · 
Keieot, 
Where ſufficient 
%”  petvrns arc not 
made. 


* 


By the 33 G 3. 6. 65. / 1. the ſections 35 U 56 of 


31 G. 3. c. 30. are repealed ; and it is enated, That the 


receiver of corn returns ſhall, at the end of every week, 
make up and compute from the returns by him received, 
the average price according to the reſpective meaſures in 
table D of each reſpeQive Gore of aorn and oatmeal z which 
returns and average prices he ſhall enter in a book, and 
ſhall therefrom make up and compute the average price of 
each reſpeQive ſort of corn and oatmeal ſold and delivered 
during ſuch week in each diſtrict; and ſha!} tranſmit to the 
collectors of the cuſtoms of the ſeveral ports wi hin each 
ſuch diſtrict, a certificate thereof; and every ſuch colleQot 
ſha}! enter the ſame in a book, and cauſe a copy thereof to 
be hung up in ſome publick place in the cuſtom- houſe : 
and the exportation of corn and other articles aforeſaid, and- 
payment of the bounty thereon, ſhalt be governed and re- 
33 by ſuch average prices until new average prices 

all in like manner be made and received. /. 2. 

And ſuch receiver of corn returns ſhall, within ſeven 
days of the 15th Feb. 15th May, 15th Augaft, and 15th 
Nov. reſpectively in every year, make up and compute 
from the ſix laſt weekly certificates by him ſo tranſmitted to 
the colleQors of the cuſtoms, the average price of each ſort 
of corn and oatmeal during the ſaid ſix weeks in each ſuch 
diſtri, and ſhall alſo, without delay, tranſmit a certificate 
of the average prices ſo made up and computed as aforeſaid 
to ſuch collectors of the cuſtoms, who ſhall enter the ſame 
in a beok, and cauſe a copy thereof to be hung up in like 
manner as aforeſaid, from which the importation of corn, 
meal, and flour, and the payment of the duty thereon ſhall 
be governed and regulated, in manner aforeſaid. / 3. 
And returns from two thirds of the places in each diſ- 
trict ſhall be ſufficient for forming the average prices a3 
aforefaid. 31 G. 3. c. 30. .. 68. 

And io caſe -a- ſufficient number of returns ſhall not be 
made from one or more of the ſaid diſtricts as before 
direQed, the receiver of corn returns ſhall compute 
from the quantities and prices in the accounts returned 
from all the other parts of the kingdom, the average 
price of each ſort of corn and oatmeal, and ſhall tranſ- 
mit a certificate thereof to the collectors of every ſuch 
diſtrict from which ſufficient returns have not been made, 
from which the importation and exportation within ſuch 
diſtriQ ſhall be governed, in manner as aforeſaid. /.-69. 

And by 33 G. 3. c. 65, after reciting, that doubts had 
ariſen as to the manner in which ſuch receiver ſhould ow 

pu 


Coꝛn. 

pute the ſaid average prices; it is enacted, That ſuch te- 
ceiver of corn returns ſhall make up and compute at the 
end of every week, from the average prices of the ſeveral 
ſorts of corn and oatmeal returned to him in the week 
immediately preceding, the average price of each ſort of 
corn and oatmeal in each county; and further make up 
and compute at the end of every week, from the average 
of the county prices ſo aſcertained, the general average 
price of each ſort of corn and oatmeal, and ſhall cauſe t 

ſame to be publiſhed in the Gazette once. ia every week, 


And in caſe a ſufficient number of returns ſhall not be 
made from any diſtri or in caſe any ſort of corn or 
oatmeal ſhould be entirely omitted in all the returns of 
any diſtrict, ſuch receiver of corn returns ſhall tranſmit 
a certificate of the general average price of each fort of 
corn or. oatmeal, or of any ſort which may have been 
omitted as aforeſaid, computed as above directed, to ſuch 
collectors as aforeſaid, and according thereto the importa- 
tion and exportation of ſuch corn and other articles ſhall 
be regulated as aforeſaid. /. 5. 


V. City of London, and Kent, Eſſex, and Suſſex, 


By 31 G. 3. c. 30. within the port of Londen, and 
in Kent, Eſſex, and Suſſex, compoſing the firſt diſtrict be- 
fore mentioned, the exportation and importation of corn 
and other articles aforeſaid, ſhall be regulated by the 
prices taken at the corn exchange in Mark Lane; and the 
proprietors thereof are to appoint a perſon qualified as 
aforeſaid, to be inſpector of corn returns; and on his 
death, removal, or refignation ſhall, within 28 days, ap- 
point another in his place; and ſuch inſpector ſhall, 
within one week after he has received his appointment, 
deliver the ſame to the lord mayor or one alderman, and 
ſhall enter into bond with two ſureties in 2001. for his 
faithfully fulfilling his. office, and ſhall take the following 
oath : 


F A. B. do ſwear, That I will at all times make due and 
true returns to the receiver of corn returns appointed 
by vir:ue of an aft, paſſed in the 3 year of the reign of 
king George the third, intitlad [here ſet forth the title of 
the act], and in all things, to the beſt of my ſill and judg- 
ment, conform myſelf, as inſpector of corn returns, to the di- 
rections of the ſaid act. 


vor. 1. LI | Which 
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A corn inſpec⸗ 
tor to be ap- 
pointed. 


Oath, 


514. 


An office to be 
provided, 


Where no in- 
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have been ap- 
pointed, 


How remove- 
able 


Being diſabled. 


Corn- factors to 
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Which appointment, and a certificate of his having 
taken ſuch oath, ſhall be inrolled at the next ſeſſions for 
the city of London; and ſuch proprietors ſhall provide an 
office for ſuch inſpector, over the door of which ſhall be 


. written Office of inſpector of corn returns. ſ. 34. 


And in cafe the ſaid proprietors ſhall negle& to appoint 
a corn inſpector within the time aforeſaid, the lord mayor 
and aldermen, at the next or ſome ſubſequent ſeſſions, 
ſhall appoint a corn inſpector, who is to be qualified as 
aforeſaid. /. 35. 

And no ſuch inſpector ſhall be removeable but by the 
lord mayor or aldermen in ſeſſions, and on his removal 
they ſhall ſignify the ſame to the ſecretary and one 
proprietor of the corn exchange, who ſhall forthwith 
proceed to nominate another. /. 36. 

And in caſe ſuch inſpector ſhall be diſabled by ſick- 
neſs for one week to execute his office, the ſame ſhall be 
fignified to the ſecretary of the corn exchange or one pro- 
prietor, and a deputy ſhall be appointed in manner afore- 
ſaid, qualified as aforeſaid, during his diſability, and no 
longer. /. 37. 

And every ſuch corn- factor ſhall, within one calendar 
month from the time ke ſhall begin, make the following 
declaration: 


7 A. B. do hireby declare, That the returns of the quantities 
and prices of Britiſh corn and oatmeal, which hencefor- 
ward ſhall be by or for me ſold and delivered, ſhall, to the 
bet of my knowhdge and belief, contain the whole quantity, 
and no more, of the corn and oatmeal bona fide ſold and de- 
livered by or for me, within the period to which they ſhall 
refer, with the prices of ſuch corn and oatmeal, and the 
names of the buyers reſpettrvely, and 10 the beſt of my judg- 
ment, confirmable to the direflions of an att paſſed in the 
3% year of the reign of | king George the third, intitled 
{ here ſet forth the title of the act]. 


Which declaration ſhall be in writing and ſigned by 
bim, and ſhall be delivered to the lord mayor, who is to 
grant a certificate thereof, which ſhall be regiſtered with 
ſuch inſpector, on the penalty of gol. /, 38. 

And every ſuch factor ſhall return on the Nedneſday 
weekly to ſuch infpeor, an account in writing ſigned 
by him or his agent, of the quintities of each ſort of corn 
and oatmeal by him fold and delivered during the week, 


and the prices thereof according to the meaſures in n. 
A 8 | 


Cozn: 


the amount of every parcel, with the total quantity and 
value of each ſort of corn and oatmeal, and by what 
meaſure or weight the ſame was ſold, with the-names of 
the buyers thereof; on the penalty of 10 l. for every ſuch 
neglect. . 39. f 

And the ſaid inſpector ſhall enter in a book the accounts 
ſo received by him from ſuch factors, which ſhall not be 
made publick or ſhewn to any perſon whatſoever, unleſs 
called for by the receiver of corn returns, or the lotd 
mayor or two aldermen; on the penalty of 10 l. / 40. 

And ſuch inſpector ſhall make up an account weekly 
from the returns by him received, of the aggregate quan- 
tity according to the meaſure in table D, and price of 
each ſort of Britiſþ corn and oatmeal fold and delivered 
during ſuch week in London, and ſhall enter the ſame in 
a book, and compute the average prices thereof, and 
ſhall on the Friday in every week tranſmit a copy of ſuch 
average prices to the. receiver of corn returns, who 
ſhall enter the ſame in a book, and tranſmit a certificate 
thereof to the collector of the cuſtoms in Londen, and the 
ports in Eſſex, Kent, and Suſſex ; and ſuch collectors ſhall 

proceed herein in the ſame manner as the collectors in 
the maritime counties aforeſaid, for regulating the exporta- 
tion of corn, &c. / 41. 

And ſuch inſpector ſhall, within ſeven days after the 
15th of February, 15th of May, 15th of Auguſt, and 15th 
of November reſpectively, make up and compute upon the 
fix laſt weekly returns by him received, the average 
quantities and prices of Britiſb corn and oatmeal for the 
ſaid periods according to the rule aforeſaid, except oats, 
which ſhall be computed from the laſt 12 weekly returns, 
and ſhall tranſmit the ſame to the receiver of corn re- 
turns, who ſhall tranſmit a certificate thereof to the col- 
lectots of the cuſtoms in London and places aforeſaid, in 
manner aforeſaid, as the rule for regulating the importation 
of corn and articles aforeſaid. /. 42: 

And the ſaid inſpector ſhall deliver to the lord mayor 
and aldermen at their next ſeſſions, a copy of ſuch aver- 
age prices upon oath, and they ſhall cauſe the ſame to 
be publiſhed in the Gazette once in each of the four 
weeks immediately ſucceeding ſuch ſeſſions; the expence 
whereof ſhall be paid by ſuch inſpector. / 43. 

And all Britiþ corn brought into the Thames eaſtward 
of Londen Bridge, which (ball be fold and delivered, ſball 
be charged with 1d. per laſt or ten quarters: And foreign 
corn when delivered out of any ſhip in the port of Lenden 

| 12 2 d. per 
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If not dy paic, 
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Application 
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practice of 
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Cozii. 
29, per laſt, beſides the duties aforeſaid, and ſuch inſpee- 
tor ſhall receive the ſame from the factor or importer 
theredf; who ſhall alfo deliver an account of the quan- 
tity of the ſaid corn to-ſuch inſpeCtor, within one week 
after the ſale and delivery thereof, together with the name 
of the maſter or commander of ſuch thip. / 44. 

And if the ſaid impoſition of 1 d. and 2d. per laſt is not 
duly paid, the ſeſfions for the city of London may enquire 
into and examine ſuch inſpector, who ſhall declare whe- 
ther any ſuch faQor or importer have neglected to pay 
the ſame, in which caſe, on due proof to the fatisfation 
of the court, the tord mayor and two aldermen may levy 
the ſame by diſtreſs. /. 48. | 

And ſuch inſpector fhall yearly, at the Chriſimas and 
Mia ſummer ſeſſions for the city of London, dehver an ac- 
count- of the money by him received, out of which he 
may detain for his own ule fuch ſum as the lord mayor 
and aldermen ſhall direct, not exceeding 2001. nor leſs 
than 1001. per annum And ſuch part of the reſidue ſhall 
be paid over to the propriecors of the corn exchange, as 
ſhalt be' ſufficient to repay fuch monies as they have ex- 
pended, in providing and keeping in repair ſuch office, 
&c. and the remainder, if any, ſhall be paid to the te- 
ceiver general of the cuſtoms. / 45. 

But nothing herein ſhall alter the preſent practice of 
meaſuring corn and articles afoteſaid within London, nor to 
leflen the tolls payable thereon. /. 84. 

And all penalties and forſeitures by this act impoſed may 
be recovered in the courts at H/iftminfler., But penalties 


and forfeitures on corn factors, or dealers in corn, malt, 


meal, or flour for fale-as aforeſaid; or on any inſpector 
of corn returns; may be recovered before two jultices 
where ſuch perſon ſhall reſide, and if it ſhall appear, on due 
proof and examination of the matter, that ſuch perſon is 
gvilty of the offence alleged againſt him, they may convict 
ſuch offender, and levy the penalty by diſtreſs; which ſhall 


de applied to the like purpoſes as other penalties againſt the 


Former acts to 
extend to this 
act. 


las of cuſtoms. And fuch determination ſnall be final 
to all intents and purpoſes. /. 87, 88. 

And all acts now in force for ſecuring the revenue of the 
cuſtoms, or for the regulating in importation and exportation 
of any goods, wares, or merchandize, ſhall extend to this 
act, unleſs altered thereby. /. 85. 


4 VI. Ob- 


Coꝛn. 


VI. Obftrufting the free paſſage of corn. 


If any perſon ſhall wilfully and maliciouſly beat, Perſons hindere 
ing the boying 
of corn or ſeizing 


wound, or uſe any other violence to any perſon, with in- 
tent to hinder him from buying corn in any market or 
other place; or ſhall unlawfully ſtop or ſeize upon any 
wheat, flour, meal, malt, or other grain, in or on the way 
to or from any city, market town, or place; or ſhall wil- 
fully and maliciouſly break, cut, or deſtroy any waggon, 
cart, or other carriage wherein any ſuch flour or grain ſhall 
be loaden, or the harneſs of any horſe drawing the fame ; 
or ſhall unlawfully take off, drive away, kill, or wound any 
ſuch horſe ; br beat or wound the driver; or ſhall, by cut- 
ting of the ſacks or otherwiſe, ſcatter or throw abroad ſuch 
wheat, flour, meal, malt, or other grain, or ſhall take and 
carry away, ſpoil, or damage the fame, or any part thereof; 
keſhall, on conviction (A,B) before two juſtices, (or in open 
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the ſame. 


ſeflions, who may ſummarily and finally hear and determine - 


the ſame, ) be ſent to the gaol or houſe of correction (C) to 
be kept to hard labour, for any time not exceeding three nor 
leſs than one month. [ And moreover, by 11 G. 2. c. 22. 
fe 1. if the ſame is done to prevent the exportation of corn, 
ſuch offender ſhall be once publickly and openly whipped 
by the maſter of ſuch gaol or houſe of correction, in ſuch 
city, market town, or ſea- port in or near which the offence 
ſhall be commitred, on the firſt convenient market day, at 
the market croſs or market place there, between the hours 
of eleven and two.] 11 C. 2. c. 22. / 1. 36G. 3. c. 9. 
41. 

And if any ſuch perſon, ſo convicted, ſhall commit any 
of the offences aforeſaid a ſecond time, or if any perſon 
{hall wilſully or malitioufly pull down, throw down, or 
otherwiſe deſtroy any ſtorchouſe, or granary, or other 
place where corn ſhall be then kept or hal! unlawfully 
enter any ſuch ſtorehouſe, granary, or other place, and take 
and carry away any corn, flour, meal, walt, or grain there 
from, or ſhall throw abroad or ſpoil the ſame or any part 
thereof; or ſhall unlawfully enter on board any ſhip or 
veſſel, and ſhall! wilfully and malicioufly take and carry 
away, caſt out therefrom, or otherwiſe ſpoil or damage any 
corn, meal, flour, Malt, or grain, therein : he ſhall be 
guilty of felony, and tranſported for ſeven years, 11 G. 2. 
c. 22. f. 1. 36 G. 3. c. 9. /. 2. 

And the hundred ſhall anſwer damages (not exceeding 

1001.) as in caſes of robbery; the perſon injured giving 
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notice of the offence in two days, by himſelf or ſervant, to 
a conſtable of the hundred, or the conſtable: of the piace 
in or near which the fact ſhall be committed; and within 
ten days after ſuch notice, giving in the examination on 
oath of himſelf or of his ſervant preſent at the time of the 
fact, or having the care of ſuch his property, before a juſ- 
tice of the peace, whether he knows the perſons that com- 
mitted the fact, or any of them; and if he does, then 
entring into recognizance to proſecute. 11 C. 2. c. 22. 
J. I. 36G. 3. c. 9. / 3. 4. 

But if an offender is convicted in 12 months the hun- 
died ſhall not be liable; and therefore the action muſt not 
be brought till after one year: nor ſhall it be commenced 
but within two years. 11 C. 2. c. 22. / 7,8. 36G. 3. 
c. 9. /. 5. , 

Perſons not to Pede, that nothing herein ſhall abridge any law al- 

—— 5 ready made for the puniſhment of any offence herein men- 

meats, tioned; but no perſon ſhall be puniſhed both by this and 
any former law, 36 G. 3. c. 9. / 6. | 
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Coꝛn. 


A. Warrant for a perſon preventing the buying or 
free circulation of corn. 
To the conſtable of 


ä in the ſaid 
Weſtmorland. county. a 


I EREAS information and complaint hath been mad: 
unto us J. P. and K. P. efquires, two of his majeſty; 
juſtices of the peace in and for the ſaid county, upon the oath of 
A. I. of —— in the ſaid county, « „ that A. O. 7 
in the ſaid county, labourer, did on the — gay 
of at in the ſaid county, wilfully and mali- 
ciouſly beat, wound, and uſe other violence [or as the caſe may 
be] to him the ſaid A. I. with intent to hinder bim from buying 
corn in the market f [or as the caſe may be], on- 
trary to the flatute in that caſe made and provided: Theſe are 
therefore in bis mojefly's name to command you forthwith to 
apprehend the ſaid A. O. and to bring him before us the ſaid 
Juſtices, to anſwer the ſaid complaint, and to be further dealt 
withal according to law. Herein fail you not, Given under 
cur hands ang ſeals ih day of —. 


B. The conviction may be made out from the 
preceding conviction under this head; or from 
the general form under title Conviction, 


C. Commitment to the houſe of correction. 


(To the conſtable of in the ſaid 
Weſtmorland, county, and to the keeper of the houſe” 
of correction at in the ſaid county, 


JJ HER EAS A. O. if —— in the ſaid county, li- 

bourer, bath this duy been duly convicted before us J. P. 
and K. P. eſquires, two of his majefly's juftices,of the peace in 
and for the. ſaid county, upen the oath of A. I, of ——— in 
the ſaid county, yeaman,. for that he the ſaid A. O. on the 
day of — now laft paſt, at — in the ſaid. 
county, did wilfully and malicioufly beat, ound, and uſe «ther 
violence to him the ſaid A. I. with intent to hinder him from 
buying con in the market of - [or as the caſe may be], 
contrary to the flatute in that caſe made and provided: Theſe 
are therefore to command you the ſaid conſlabie, to convey the 
ſaid: A. O. to the houſe of corretlion at —— in the ſaid 
I county, 


Coꝛn. 
county, and to deliver him to the keeper thereof, together with 
this precept : And we. do alſa hereby command you the ſaid 
keeper of the ſaid houſe of correction, to receive the ſaid A. O. 
into your cuſtody in the ſaid houſe of correction. and him there 
ſafely to keep to hard labour, for the ſpace of [not more than 
chree nor leſs than one] months: And we do further order 
that you the ſaid keeper, do publickly and openly whip the ſaid 
A; O. in the ſaid town of in the ſaid county, on the 
— day 0 next between the hours of mmm 
he ſame day. Herein fail you not, Given under 
aur hands and ſeals the day of 


Coꝛoner. 


C ORONERS are ancient officers by the common law, 

ſo called becauſe they deal principally with the pleas 
of the crown, and were of old time the principal conſety- 
ators of the peace. 2 Haw. 42. 


Concerning whom I ſhall ſhew, 


J. Who may be a coroner. 
II. How choſen. 
III. His power and duty in taking an inguiſition 
of death, 
IV. His power and duty in other matters 
V. His fees. | 
IV. Puniſhment for not doing his duty, 


J. Who may be a coroner, 


Of ancient time this office was of great eſtimation ; 

for none could have it under the degree: of a knight. 
3 Ed. 1. c. 10. 4 Inſt. 271. 
And by the 14 Ed. 3. fl. 1. c. 8, No coroner ſhall Efate. 
be choſen unleſs he have land in fee, ſufficient in the 
ſame LN whereof he may anſwer to all manner of 
peop | 
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IT. How choſen. 


To be choſen The cotoner (as of ancient time the ſheriffs and con. 

in the county ſeryators of the peace) ſhall be choſen in full county, 

— that is, in the county court, by the commons of the ſame 
county. 28 £4. 3. c. 6. 

And this muſt be in purſuance of the King's writ for 
that purpoſe, ifſuing out of, and returnable into the 
chancery; and none but freeholders have a voice at ſuch 
election, for they only are ſuitors to the county court, 
2 Haw. 43, 44. a | 

County to an- And being elected by the county, if he be inſuffl- 

ſwer for him. cient, and not able to anſwer ſuch fines and other duties 
in reſpe& of his office, as he ought; the county, as his 
ſuperior, ſhall anſwer for him. 2 If. 175. 

Office not void And being choſen by the county, his office continues, 

we king's notwithſtanding the demiſe of the king. 4 nfl. 271. 

Ds rate. And after he is choſen, he ſhall be ſworn by the 
ſheriff, for the due execution of his office, 2 Hal-. 
H. 55. 

Others not cho- But in the ſtatute of 28 Ed. 3. which enacts that 

fen by the they ſhall be choſen bythe county, there is a ſaving to the 

er Bak king and other lords, who ought to make coroners, their 
franchiſes, 

Chief juſtice, The lord chief juſtice of the king's bench, by vir- 
tue of his office, is the chief coroner of England. 2 Hl. 


H. 53. 


III. His power and duty in taking au inguiſition of 
| death. 


Notice, When it happens that any perſon comes to an unnatu« 
ral death, the townſhip ſhall give notice thereof to the 
coroner. Otherwiſe if the body be interred before he 
come, the townſhip ſhall be amerced. Hal- Pl. 170. 

Burying vith- And by Holt Ch. J. It is a matter indictable to bury 

| out not\&- z man that dies a violent death, before the coroner's in- 
queſt have ſat upon him. 2 Haw. Net. 8. 

Lying vaburied, And if the townſhip ſhall ſuffer the body to lie till pu- 

trefaction, without ſending for him, they ſhall be amerced. 

Hales Pl. 270. 2 Haw. 48. 
I When notice is given to the. coroner, he is to iſſue 
25 _ a precept to the conſtables of the four, five, or fix next 
townſhips, to return a competent number of good and 


lawful men of their townſhips, to appear before =—_ 
| 6 | 1 


Coꝛoner. 


ſuch a place, to make an inquiſition touching that 
matter. 4 Ed. 1. fl. 2. 2 H. H. 59. Or he may 
ſend his precept to the conſtable of the hundred. Wood, 
J. 4. c. 1. | 

Bot the aforeſaid ſtatute being wholly directory, and in 
affirmance of the common law, doth neither reſtrain the 
coroner from any branch of his power, nor excuſe him 
from the execution of any part of his duty not mentioned 


in it, which was incident to bis office before: Upon which 


ground it hath been holden, that there is no neceſſity that 
it appear in a coroner's inqueſt, that it was taken by the 
oaths of perſons of the next adjacent towns ; but that it 
is ſufficient to ſay, that it was taken by the oaths of law- 
ful perſons of the county; inaſmuch as ſuch inquiſitions, 
being good before the ſtatute, which is wholly declaratory, 
muſt needs be ſo ſtill, But it ſeems that it ought to ap- 
pear in every ſuch inquiſition, at what place, and by what 
jurors by name it was taken, and that ſuch jurors were 
ſworn. 2 Haw. 47. 


Theſe are to be at leaſt 12; and it is ſaid, that all Jury. 


perſons of the neighbouring towns, above the age of 
twelve years are bound to attend at the taking the inqui- 
fition, unleſs they have a reaſonable excuſe to the contrary. 
2 Inſl, 148. 2 Haw. 54. 


If the conſtables make not a return, or the jurors te- Default in nat 
turned appear not, their defaults are to be returned to Fears. 


the coroner: and the conſtables or jurors in default fhall 
de amerced before the judges of afſize., 2 H. H. 5 


The jury appearing is to be ſworn and charged by the Swearing and. 


coroner to enquire, upon the view of the body, how the og 


party came by his death. 2 H. H. 60. 


For he can take inquiſition of death only upon view View of the 


of the body, and not otherwiſe, therefore if the body be *? 


interred before he come, he muſt dig it up. And this he 
may do lawfully within any convenient time, as in 14 days. 
Hale Pl. 170. 2 Haw. 48. 


If the body cannot be viewed, the coroner can do Where the body 
nothing z but the juſtices of the peace ſhall enquite there- — be views 


of. Hale's Pl. 170. 14. 


The jury being ſworn, and the body upon view, he Form of the 


ſhall enquire upon the oaths of them, in this manner, by 
the ſtatute of 4 Ed. 1. f. 2. called the ſtatute de i 
coronatoris ; vix. | . 

If they know where the perſon was ſlain; whether it 


were in any houſe, field, bed, tavern, or W 


charge where a 
perſon is Cain, 
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Where a perſon 
lain is found in 
the fields ot 
woods, 


Wounds, 


Defendam*s 
evidence. 


To enquire of 
the murdecer's 
lands and goods. 


Perſons Wen 


ed or ſuddenly 
dead. 


Coꝛoner. 


Wbo are culpable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age ſoever they be, if they can ſpeak, or bave any 
diſcretion : 

And how many ſoever be found culpable, they ſhall be 
taken and delivered to the ſheriff, and ſhall be committed 
to the gaol: | 

And ſuch as be found, and be not culpable, ſhall be at- 
tached until the coming of the judges of aſſize. 

And, by the ſame ſtatute, if it fortune any ſuch man 
be ſlain, which is found in the fields, or in the woods, 
firſt it is to be enquired, whether he were ſlain in the ſame 
place or not : | 

And if he were brought and laid there, they ſhould do 


ſo much as they can to follow their fleps that brought the 


body thither, whether he were brought upon a horſe, or 
in a cart. X 

It ſhall alſo be enquired, if the dead perſon were known, 
or elſe a ſtranger, and where he lay the night before, 

Alſo, by the ſame ſtatute, all wounds, - ought to be 
viewed, the length, breadth, and deepneſs ; and with what 
weapons; and in what part of the body the wound or hurt 
is; and how many be culpable; and how many wounds 
there be; and who gave the wound. 

And they muſt hear evidence on all hands, if it be 
offered to them, and that upon oath, becauſe it is not fo 
much an accuſation or an indiftment, as an inquiſition or 
inqueſt of office, 2 H. H. 157. 

And by the aforeſaid ſtatute, if any be found culpa- 
ble of the murder, the coroner ſhall immediately go to his 
houſe, and ſhall. enquire what goods he hath, and what corn 
he hath in his graunge ; and if he be a freeman, they ſhall 
enquire how much land he hath, and what it is worth 
yearly, and further, what corn. he hath upon the ground: 
and likewiſe of his freehold, bow much it is worth yearly, 
over and above the ſervice due to the lord of the fee; and 
the land ſhall remain in the king's bands, until the lords 
of the fee have made fine for it: 

And when they have thus enquired upon every thing, 
they ſhall cauſe all the land, corn, and goods to be valued, 
in like manner as if whey ſhould be ſold immediately; and 
thereupon they ſhall. be delivered to the whole townſhip, 
which ſhall be anſwerable before the judges for all. 
In like manner, by the ſaid ſtatute, it is to be enquired 
of them that be drowned, or ſuddenly dead, whether 
they were ſo drowned, or ſlain, or ſtrangled by — 

18 


* 


Coꝛoner. 


eh of 4 cord tied ſtraight about their necks, or about 
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any of their members, or upon any other hurt found 


upon their bodies. And if oy were not ſlain, then 
. ought the coroner to attach the finders, and all other in 
the company. 

He ſhall alſo enquire, whether the perſons found guilty, 
fled; for which flight they forfeit goods and chattels. 
2 Haw. 48, 53. 

And it hath been formerly held, that if a perſon were 
Nain, and upon the coroner's inqueſt on view of the body, 
it were found that ſuch a perſon fled, tho' the ſaid perſon 
were afterwards acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is fo 
ſolemn, that it is not travetſable: alſo when the goods 
are once lawfully veſted in the king, by that inqueſt the 
property of them cannot be diveſted. But this opinion 
ſeemeth harſh and unreaſonable, that a man ſhall be hable 
to forfeit all his goods, which may perhaps be all that he is 
worth, by an inqueſt taken in his abſence, without either 
| hearing him, or giving him an opportunity of defending 
himſelf, 1 Bac. Abr, Coron. D. 2 Haw. 54. 

Alſo it is ſtrongly holden in ſome books, that an in- 
queſt of ſelf murder, found before a coroner, cannot be 
traverſed : but the contrary opinion being alſo holden by 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt, by 
being removed into the king's bench by certiorart, may 
be there traverſed by the executor or adminiftrator of 
the perſon deceaſed; or, in caſe the coroner's inqueſt 
find him to have been a Junatick, by the king or the 
lord of the manor. 1 Bac. Abr. Coron, D. 2 Haw, 


54. 

And if any perſon be ſlain or murdered in the day time, 
and the murderer eſcape untaken, the townſhip ſhall be 
amerced 3 H 5. . 14. 


Flight, 


Townſhip 
amerced for an 


eſcape, 


Concerning horſes, boats, carts, and the like, whereby peodands, 


any are flain, which properly are called deodands, they 
alſo ſhall be valued, and delivered unto the towns as be- 
fore, 4 Ed. 1. fl. 2. 


All which things muſt be entolled in the rolls of the Coroner's rolls, 


coroner, 4 Ed. 1. ff. 2. 


And the ſheriffs ſhall have counter rolls with the co - $heifs rote, 


roner, of things belonging to theic office, 3 Ed. 1. 
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Adjourning af- 
ter. 
Burial, 


Certifyingto the 
aſſiaes. 


Perſons dying 
in priſon. 


Inquifition 


gquaſhcd, 


Priſoner, by the dureſs of the gaoler, comes -to an un- 


roner of Menloct. Str. 533. 


Coꝛoner. 


But it is not neceſſary that the inquiſition be taken in 
the very ſame place where the body was viewed; but they 
may adjourn to a place more convenient, 2 Haw. 48. 

Immediately upon theſe-things being enquired, the bo- 
dies of ſuch perſons being dead, 'or ſlain, ſhall be buried, 
4 Ed. 1. fl. 2. == 

By the 1 & 2 P. & M. c. . ſ. 5. Every coro- 
ner, upon any inquiſition before him found, whereby any 
perſon ſhall be indicted for murder or manſlaughter or as 
acceſſary before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, 
being material; and ſhall bind over the witneſſes to the 
next general gaol delivery to give evidence; and ſhall 
certify the evidence, the recognizance, and the inquiſition 
or indictment before him taken and found, at, or before 
the trial, on pain of being fined by the court. 

By the expreſs words of which ſtatute, he may enquire 
of acceſſaries before the fact; but he cannot enquire of ac- 
ceſſarits after the fact. 2 Haw. 48. 

He ought alſo to erquire of the death of all perſons 
who die in priſon; that it may be known, whether the 
died by violence, or any unreaſonable hardſhips : for if a 


timely death, it is murder in the gavler, and the law im- 
plies malice in reſpect of the cruelty, 3 Inf. 52, 91. 
And this inqueſt upon priſoners ought to conſiſt of a 
party jury, that is, ſix of the priſoners (if ſo many there 
be), and fix of the next vill or pariſh, not priſoners, 
Umfreville's Coron. 212. 1 
If the inquiſition ſhall be quaſhed in the court of 
king's bench, the coroner by leave of the court may take 
up the body again, and take a new inquiſition. E. 5 C. 
K. and Saunders. Str. 167, M.g G. Caſe of the co- 


And if a coroner appear to have been corrupt in taking 
an inqueſt, it ſeems that a melius inguirendum ſhall go 
to ſpecial commiffioners, who ſhall proceed not on view, 
but upon teſtimony ; and the coroner ſhall have nothing 
to do with ſuch inqueſt : but where the inqueſt is quaſhed 
for want of- form only, he ſhall take a new one in like 
manner, as if he had taken none before, 1 B. Alr. 


Coron. D. | 


Ju. His 


Chzoner. . 
Iv. His power and duty in other matters: 


He ought to enquire of treaſure that is found; who 
were the finders, and likewiſe who is ſuſpected thereof; 
aud that may well be perceived, Where one liveth riot- 
ouſly, baunting taverns, and hath done ſo of long time: 
hereupon he may be attached for this ſuſpicion, by four 
or fix, or more pledges, if he may be found. 4 Ed. 1. 


S | 
+ Beſides his judicial place, he hath alſo an authority 
miniſterial as a ſheriff; namely, when there is juſt excep- 
tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the execution of the king's writs ; and 
in ſome ſpecial caſes, the king's original writ ſhall be im- 
mediately directed to him. 4 ,. 271. 

He is bound to be preſent in the county court, to 
pronounce judgment of ouflawry upon the exigent, after 
quinto eau, at the fifth court, if the defendant doth not 
appear. Mod, b. 4. c. 1. 
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Treaſure trove. 


Outlawtys 


e had anciently alſo a power in certain appeals, as of Appeals, ab- 
rape, and maim ; and alſo in caſes of abjuration for felony —— 


or other offences; which are now out of uſe, 

And he ought to execute his office in perſon, and 
not by deputy; for he is a judicial officer. Mead, b. 4. 
3; 4 


| J. His fees: 
By the ſtatute of 3 H. 7. c. 1. The coroner ſhall 
have for his fee, upon every inquiſition taken upon the 
view of the body flain, 13s. 4d. of the ggocs and chattels 
of him that is the layer and murderer, if he have any 
goods: and if not, he (hall have for his ſaid fee, of ſuch 
ametciaments as ſhall fortune any townſhip to be amerced 
for eſcape of ſuch murderers. | | 

Moreover, by the 25 G. 2. c. 29. For every inqui- 
ſition (not taken upon view of a body dying in gaol) he 
ſhall have 20s. and alſo 9d. for every mile he ſhall be com- 
pelled to traveb ſtom his uſual place of abode to take ſuch 
inquiſition; to be paid by order of the juſtices in ſeſſions, 
_ of the county rates; for which order no fee ſhall be 
paid, /. 1. 

4115 every inquiſition taken on view of a body dying 
in priſon, he ſhall be paid ſo much, not exceeding 20s. 
as the juſtices in ſeſſions ſhall allow: to be paid in like 


manner, /. 2, 
" | M m 2 But 


Cannot appoint 
A deputy, 


Fee of 238. 444 


Fee of 208. and 
alſo gd, a mile. 
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His puniſhment 
for negleQ of 
duty. 


Coꝛoner. 


But no coroner of the king's houſhold, and of the verge 
of the king's palaces; nor any coroner of the admiralty: 


nor of the county palatine of Durham ; nor of the city of 


London and borough of Southwark; nor any franchiſes be- 
longing to the ſaid city; nor. of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, ſhall be 
entitled to any benefit by this act; but they ſhall have ſuch 
fees and ſalaries as they were allowed before this act, or as 
ſhall be allowed by the perſons by whom they have been 


appointed. / LL 6 
VI. His puniſhment for not doing his duty. 


Coroners concealing felonies, or not doing their duty 
through favour to the.miſdoers, ſhall be impriſoned a year, 
and fined at the king's pleaſure, 3 Ed. 1. c. 9. 

And by the 3 H. 7. c. 1. If any coroner be remiſs, 
and make not inquiſitions upon the view of the body dead, 
and certify the ſame to the gaol delivery, he ſhall forfeit 
to the king an hundred ſhillings. 

And by the 25 G. 2. c. 29. If any coroner, not ap- 
pointed by an annual election or nomination, or whoſe 
office is not annexed to any other office, ſhall be convicted 
of extortion for taking more than his lawful fees, or of 
wilſul neglect of his duty, or miſdemeanor in his office ; 
the court before whom he ſhall be convicted may adjudge 
him to be removed from his office ; and thereupon, if he 
ſhall have been elected by the freeholders, a writ ſhall iſſue 
for the amoving him, and the electing another in his ſtead; 
and if he hath been appointed by the lord of any liberty 
or franchiſe, or in any other manner than by the free- 
holders, the perſon entitled to nomination fhall, on notice 
of ſuch judgment of amoval, nominate another perſon in 
his ſtead, / 6. 


The coroner's precept to ſummon a jury. 
& a : J. 


Weſtmorland. { het on of — in the ſaid 


＋ HE S E are, in the name of our ſovereign lord the king, 


to require you, immediately upon ſight hereof, to ſummon 


and warn 24 good and lawful men of the four next townſhips 


to in the ſaid county, to be und appear before me A. C. 


gentlaman, one of the coroners of the clunty So at 
1 — {| OF (® 


— 
* 


Coꝛoner. 


— &foreſail, in the ſaid county, en the ——— day of 
— then and there to enquire of, do, and execute all fuch 
things as on his majeſly's behalf all be lawfully given them in 
charge, touching the death of A. D. And be you then there to 
certify what you ſhall have done in the premiſſes, and further to 
de and execute what in behalf of our ſaid lord the king ſhall be 
then and there enjoined you. Given under my hand and ſeal 


| the day of 


The juror's oath on the coroner's inqueſt. 


* OU Hall diligently enquire, and true preſentment make, 

on the behalf of our ſovereign lord the king, how and in 
what manner A. D. (or, @ perſon unknown, as the caſe is) 
here lying dead, came to his death ; and of ſuch other matters 
relating to the ſame as Hall be lawfully required of you, accord» 
ing to your evidence : So-help you God. 


After the foreman is ſworn, the reſt may be ſworn, three 
or four together, as follows : 


Such oath as A. F. the foreman of this inqueſt hath for his 
part taken, you and every of you ſhall well and truly obſerve and 
keep on your parts reſpeftively : So help you God. 


Witneſſes oath. 


HE evidence which you ſhall give to this inqueſt, on the 

behalf of our ſovereign lord the king, touching the death 
of A. D. Hall be the truth, the whole truth, and nothing but 
the truth So help you Gad. 


Inquiſition of murder, 


Weſtmorland. A N inguiſition indented, taken at. 

in the county of aforeſaid, the —— 

day ef — inthe — year of the reign of — be- 
fore me A. C. gentleman, one of the coroners of our lord the 
king, for the county afcreſaid, upon the view of the body of 

A. D. then and there lying dead, upon the oaths of A. B. 

C. D. E. F. c. good and lawful men of aforeſaid, 

and of three other of the next towns, to wit, K. L. and M. 

in the ſaid county, who being ſworn and charged to enquire on 

the part of our ſaid lord the king, when, where, how, and 
ofier what manner, the ſaid A. D. came to his death, do fay, 

M m 3 upon 


333 


hs WF 7 
& A 8 k Is * 
5 40 


=. — _— 
= Fg 4 
INF" · 


-—- Aa SAS 
* * 3 - — --x „ 22 - is 
y _- 0» < - 
nee 11 P — OS] * 
<4. Fra. — — A 4* x * £ 


— 
- 


* Er * 6x 


Pad a 
. 


— 

4 983 

— — 
ol . 
4 d 
"= * 49 


1 has . 
. 
—— — 
4 T 
=. & > wb tat 
- 


, — 

CZ. 8 90 
— 
WEL. 


rr 


_— 2209 


Eo 
— 


- 


x =» r * n 


. — —— 


— — — 
. 
we _— 


» - L 
* * 
> 
—_ = a. 
RY _ _—y 
* * ths — 
——³—bp— 


534 


% 


Coꝛoner. 


upon” their oath, that one A. M. lat# of =—— aforeſaid, 
gentleman, not having God before his eyes, but being moved and 
ſeduced by the infligation of the devil, on the day of — 
in the wear of aforeſaid, at the firft bour in 
the night of the ſame day, with force and arms, "at —— in 
the county afereſaid, in and upon the aforeſaid A. D. then and 
there being in the peace of God, and of the ſaid lord the king, 
felonioufly, voluntarily, and of | his malice forethought, made 
an ofſault: and that the aforeſaid A. M. then and there with 
a certain ſword made of iron and fleel, of the walue of 5 5. 
which he the ſaid A. M. then and there held in his right hand, 
the afareſaid A. D. in and upon the left part of the belly of the 
ſaid A. D. a little above the navel of the ſaid A. D. then 
and there violently, felonioufly, voluntarily, and of his malice 
forethaught, flruck and pierced, and gave to the ſaid A. D. 
then and there with the ſword afareſaid, in and upon the afore- 
ſaid left part of the belly of the ſaid A. D. a little above tle 
navel of the ſaid A. D. one mortal wound of the breadth of 
balf an inch, and of the dipth of three inches, of which ſaid 
mortal wound the aforeſaid A, D. then and there inſtantly 
died; and. fo the ſaid A. M. then and there felaniouſiy killed 
and murdered the ſaid A. D. againſt the peace of our ſaid lord 
the king, his crown and dignity, | 
And the ſaid jurors further ſay, upon their oath aforeſaid, 
that A. A. of - yeoman, and B. A. of yer 
man, were felonouſly preſent with drawn ſwords, at the time 


F the felony and murder aforeſaid, in form aforeſaid committed, 


that is to ſay, on the ſaid day of in the —— 
year aforeſaid, at — efrreſaid in the county aforeſaid, 
at the firſt hour in the night of the ſame day, then and there 
comforting, abetting, and aiding the ſaid A. M. to di and 
commit the felony and murder , aforeſaid in manner aforeſaid, 
againſi the peace of our ſaid lord the king, his crown and 
dignity. | 45 aft: IF 

And moreover, the jurors aforeſaid, upon their oath afore- 
faid, do ſay, that the ſaid A. M. A. A. and B. A. had not, 
nor any of them had, nor” as yet have or hath any goods or 
chattels, lands or tenements, within the county aforeſaid, or 
elſewhere, to the knowledge of the ſaid jurors. [Or, And the 
j urors aforeſaid, upon that oath aforeſaid, do ſay, that the ſaid 
A. B. at the time 7 the doing and committing of the felony and 
murder aforeſaid,” had gords and chatteli, contained in the in- 


ventory to this inguifition annexed, which remain in the cuſtody 


* In 


of B. C.] 


64 


- Cozoner, 


In witneſs whereof, at well the aforeſaid coroner, as the 
jurors aforeſaid, have to this inquiſition put their ſeals, on the 
day and year, and at the place firſi above mentioned. 

o | A 2. 
A. C. ceroncr. C. D. 
E. F. c. jurors. 


An inquiſition where one hangs himſelf. 


As above to not having God before his eyes, 
but being ſeduced and moved by the in/ligation of the devil, at 
— eforeſaid, in a certain wood at aforeſaid, 
flanding and being, the ſaid A. D. being then and there alone, 
with a certain hempen cord of the value of 3 d. which he then 
and there had and held in bis hands, and one end thereof 
then and there put about his neck, and the other end thereof 
tied about a brugh of a certain oak tree, himſelf then and 
there, with the cord aforeſaid, voluntarily and feloniouſly, and 
of his malice forethooght, hanged and ſuffocated : And ſo the 
Jurors aforeſaid, upon their oath aforeſaid, ſay, that the ſaid 
A. D. then and there in manner and form aforeſaid, as a felon 
of himſelf, feloniouſſy, voluntarily, and of his malice fore- 
thought, himſelf killed, flrangled, and murdered; againſt the 
peace, &c, 


An inquiſition where one drowns himſelf. 


wn— at aforeſaid, in the county aforeſaid, then 
and there being alone, in a common river there, called 
himſelf voluntarily and feloniouſly drotuned: And fo the jurors 
aforeſaid, upon their oath aforeſaid, ſay, that the aforeſaid 
A. D. in manner and form aforeſaid, then ani there bimſol 
voluntarily and feloniouſly as a felon of himſelf killed and mur- 
dered; again the peace 


An inquiſition on one drowned by accident. 


— that the ſaid A. D. en the day of ö 

in the year afeteſaid, at the pariſh and in the ceunty aforeſaid, 

' going into the, river there to bathe himſelf, it jo hap- 
pened, that accidentally, caſually, and by misfortune, he the ſaid 
A. D. was in the water of the ſaid river then and there juf- 
focated and drowned ; of which ſaid ſuffocaiicn and drowning 
be thi” ſaid A. D. then and there inſiantiy died. _ 
the jurors afdteſaid de ſay, that the ſaid A. D. in mannty, 
end by the. means aforeſaid, accidentally, caſuaily, and by 
by m 4 misfortune, 


day ———— come alone to a certain river, called 


Cozoner. | 


misfortune, came to his death, and not otherwiſe. In witwſi, 


&c. 


An inquiſition where one dies a natural death, 


at the ſaid A. D. on the day 7 
in the year aforeſaid, at the pariſh and in the county aforeſaid, 
fo wit, in-a certain place called was found dead ; that 
he had no marks of violence appearing on his body, and died by 
the viſuation of God, in a natural way, and not otherwiſe, 
In witneſs, &c. 


* 


An inquiſition upon one who dies in gaol. 


ub ſay upon their oath, that the aforeſaid A. D. 
on the day of the taking of this inquiſetion, being a priſoner in 
the gaol at in the county aforeſaid, then and there died 
of the viſitation of God, and then and there in manner and 
form aforeſaid came to his death, and not otherwiſt, Ia 


* witneſs, &c. 


An inquiſition on one nen compos mentis. 


who ſay upon their oath, that the aforeſaid A. D. 
on the day and year afore/aid, and at the time of his death, ta 
wit, from the day of to the time of his death, 
and at the time of his death 2 was a lunatich, and a 
perſon of inſane mind; and that the ſaid A. D. being a luna- 
tick and a perſon of inſane mind as aforeſaid, did on the 


in 
the ſaid county, and did then and there caſl himſelf into the 
ſaid river, and drowned himſelf in the water" of the ſaid 
river : And ſo the jurors aforeſaid upon their oath afore/ai/, 


ay, that the aforeſaid A. D. from the cauſe aforeſaid, in man- 


ner and farm aforeſaid, came to his death, and not atberwiſe, 


In witneſs, &c. is 


An inquiſition on one for cutting his throat. 


5 the inſtigation of the devil, at ————— aforeſaid 
in the caunty aforeſaid, in and upon himſelf, then and there 
being in the peace of God and of the ſaid lord the king, felo- 
widufly, volunzarily, and of his malice forethought, made an 
aſſault: Aud that the aforeſaid A. D. then and there with a 
certain knife, of the value of one penny, which by the ſaid A. cM 

. 1 then 


* 


Coꝛoner. 


then and there held in his right hand, himſelf upon his throat 


then and oy voluntarily, and of bis malice fore- 
thong ht did firike, and gave to himſelf then and there with the 
knife aforeſaid, upon his throat aforeſaid, one mortal woung of 
the breadth of four inches, and the depth of one inch, of which 

id mortal wound the ſaid A. D. 4 gforeſaid in the 
county aforeſaid, languiſhed, and languiſhing lived from the 
faid —— —— day of in the —— Jear aforeſaid, 
to the day of and that the ſaid A. D. on the 
wn day of — aforeſajd, in the — year afereſaid, at 
— aforeſaid, in the county aforeſaid, of that mortal wound 


died: And fo the jurors aforeſaid, &c. 


For killing another in his own defence. 


non their oaths ſay, that A. K. late of 
gentleman, at aforeſaid in the ſoid county, on tb 
day of in the — year of in the peact of God and of 
eur ſaid lord the king then bring, A. M. late of in the 
county of at the hour of in th afternoon of the 
fame day, did come, and upon him the ſaid A. K. then and there 


of his malice forethoug ht did make an aſſault, and him the ſaid . 


A. K. did then and there endeavour to beat and kill, by continu- 
ing the aſſault aforeſaid, from the hruſe of one W , H. in —— 
aforeſaid to a certain place called — in the county afore- 
ſaid, and the ſaid A. K. ſeeing that the ſaid A. M. was 

malictouſly diſpoſed, to a certain wall in the ſaid place, called 
— did flee, and from thence for fear of death could not 
eſcape, and Jo the ſaid A. K. himſelf, in preſervation of his life, 
againſt the ſaid A. M. continued to defend, and in bis own 
defence him the ſaid A. K. upon the right part 7 the breaſ of 
him the ſaid A. M. with @ certain ſword of the price of ane 
ſhilling, which the ſaid A. K. then and there held in his right 
band, did firike, then and there giving to the ſaid A. M. one 


mortal wound, of the breadth of one inch and of the depth of three 


inches, of which ſaid mortal wound the jaid A. M at —— 
aforeſaid in the county aforeſard lang uiſbed, and languiſhing lived 
from the ſaid =—— day of ——— to the —— == day of 
rom thence next enſuing, and that the ſaid A. M. on 
the ſaid ——— gay of in the year aforeſaid, 
at =——— eforeſaid: in the ſaid county, of that mortal wound 


died; and ſo the faid A. K. did then and therg kill bim the 


ſaid A. M. in his own defence, | 
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An inquiſition where the murderer is unknoun. 


—— "The ſame as before, only ſay,. . that 4 
certain perſon unknown, &c. and add And the ſaid 
Jurors upon their oath aforeſaid further ſay, that the faid 
perſon unknown, after he had committed the ſaid felony and 
murder in manner afor:ſaid, did flee away ; againſt the 
peace, &c. 


Coſts. 


Coſts to be granted and allowed on indict ments 
and preſentments. Sce Certiozari. 


BY the 18 C. 3. c. 19. "Whereas by the laws now in 
being, juſtices of the peace are not ſufficiently au- 
thoriſed, on complaints that come before them out of ſeſ- 
ſions, to award coſts againſt either the perſon complaining, 
or the perſon againſt whom the complaint is made; it is 
therefore enacted, that where any complaint ſhall be made 
before any juſtice or juſtices, and a warrant or ſummons 
ſhall iſſue in conſequence thereof, it ſhall be lawful for ſuch 
Juſtice, who ſhall have heard and determined the matter 
of the complaint, to award (A) ſuch cofts to be paid by 
either party, and in manner and form as to him ſhall ſeem 
meet, to the party injured: And if the perſon fo ordered by 
the juſtice ſhall not forthwith pay, or give ſecurity for the 
ſame to the ſatisfaction of the juſtice; the ſame (hall be 
levied by diſtreſs (B): And if goods and chattels of ſuch 
perſon cannot be foun (C), the juſtice ſhall commit him(D) 
to the houſe of correction for the place where ſuch per- 
ſon ſhall reſide, to be kept to hard labour not exceeding 
one month, nor leſs than ten days, or until ſuch ſum, 
together with the expences attending the commitment, be 
bel paid. /. 1, 1 
Provided that upon the conviction of any perſon upon 
a penal ſtatute, where the penalty ſhall amount to or ex- 
eed the ſum of 8 l. the ſaid coſts ſhall be deducted by the 


a, © juſtice, according to his diſcretion, out of the penalty, ſo 


that the ſaid deduction ſhall not excged one fifth part oſ the 
- penalty; 


Coſts. 


6 
penalty; and the remainder of the penalty ſhall be paid to 
or divided among the perſon or perſons who would have 
been entitled to the whole of the penalty, if this act had 


not been made. /. 2, 


589 


And the juſtices in ſeſſions from time to time may lay Seſſions to make 


down or alter ſuch rules and regulations concerning coſts 
or charges to be allowed to any perſon by virtue of this 
act, as to them ſhall ſeem juſt: which rules and regula- 
tions, having received the approbation and fignature of one 
or more of the judges of aſſize, ſhall be binding, and not 
otherwiſe, on all perſons whatſoever. /. g. 


The following forms are inſerted in the ad itſelf ; 


A. Form of awarding coſts, 


J. A. J. one of his majeſiys juſlices of the peace 
in and for the aforeſaid, in purſuance of 
at | an att made in the eighteenth year of his majeſty 
to wit, ting George the third, intituled, An act for 
the payment of coſts to parties, on complaints deter- 
mined before juſtices of the peace out of ſeſſions ; for the 
payment of the charges of conſtables in certain caſes ; 
and for the more effectual payment of charges to witneſſes 
and proſecutors of any larceny or other felony; on the 
complaint of — [ here ſtate the names of the parties 
and the offence generally, and the date] againſ} ————— 
for which ſaid complaint was heard and determined by 
me an the —— day of —— Do award the following cofts to be 
paid by —— videlicet [here ſtate the coſts], Given under 
my hand and ſeal ibi day of - in the year of 
our Lord. * 


County or 
borough 


B. F orm of warrant of diſtreſs and ſale. 


— To the conſtable of ———— and to all other 
to wit. {\ his majeſty's conſtables in and for ———— in 
—— — aforeſaid, 


Whereas I J. P. eſquire, one of his majeſty's juſtices f the 
peace in and for the aforeſaid, in — — of an att made 
in the eighteenth year of his maje/ly king George the third, in- 
tituled, An act for the payment of coſts to parties, on 
complaints determined before juſtices of the peace out of 
ſeſſions ; for the payment of the charges of conſtables in cer- 


tain caſes; and for the more effectual payment of charges to 
| 2 


1 witneſles 


* 
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regulations. 
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Coſts, 


witneſſes and proſecutors of any larceny or other felony 

have awarded, on the day of now laſt paſt, on th 
complaint of —— again! —— for —— the following cofts to 
be paid by —— videlicet [here ſtate the ſum]: And wheres; 
the ſaid being ordered by me the ſaid juſtice to pay ſuch 
ſum as aforeſaid, hath not paid detun or given ſecurity for the 
fame to the ſatisfaftion of me the ſaid juſtice 3 Thiſe are there. 
fore to command you, and each and every of you, to levy the 
ſaid ſum of by difire/s and jale of the goods and chat. 
tell of the ſaid —— and 1 de berely order and direct the 
goods and chattels ſo te be diſtrained to be ſold and diſpoſed of 
within days, unleſs the ſaid ſum of for which 
ſuch diſireſs ſhall be made, together with the reaſonable charges 
of taking and keeping ſuch diſtreſi, ſhall be ſooner paid; and yu 
are hereby alſo commanded to certify unto me what you ball haut 
done by virtue of this my warrant, Given under my hand and 
ſcal at the ———— gay of in the year of ow 
Lor 4 — . l 


C. Conſtable's return thereon, for want of diſtreſs, 
1 d — conflable of do hereby certify 


to wit. po Juſtice of the peace of that I have 

made diligent ſearch for, but do not know, nor can 
find any geods and chattels of —=— by diſtreſs and ſale where- 
of I may levy the ſum of purſuant to his warrant for 
that purpoſe dated the —— day of —. Given under my 
band this —— of —— in ——, 


D. Commitment thereupon to the houſe of cor- 
rection. 


— To the conſtable of -——— and alſo to the 
to wit. { keeper of the houſe of correction at 

Whereas, in purſuance of an aft made in the eighteenth year 
of his majeſiy king George the third, intituled, An act for the 
payment of coſts to parties, on complaints determined 
before juſtices of the peace out of ſeſſions; for the pay- 
ment of the charges of conſtables in certain caſes; and 
for the more effectual payment of charges to witneſſes and 
profecutors of any larceny or other felony, J J. P. e/quire, 
one of his maje/ty's juſtices of the peace in and for the ſaid —— 
gid iſſue my warrant of diſtreſs and ſale, directed to —— of 
— conflable of the ſaid —— of ordering the ſaid 
corſfabli to levy the ſum of ———— of the goods and chatte!s of 
the ſaid — ia manner and ferm as ib rein is — F 

| , J. 


whereas it ears to me by the return. conſlable 
2 Ju day of gras. 4 he hath made 


7 — dated 4 he 
diligent ſearch, but doth not know of nor can find any goods and 
chattels of the ſaid by diflreſs and ſale whereof the ſaid 
um of ——— may be levied purſuant to the ſaid warrant : 
Theſe are therefore to command you the faid conſtable of — 
to apprehend the ſaid — —— and convry the ſaid . to 
the ſaid houſe correction at and to deliver the ſaid 
w=——— there to the ſaid keeper of the ſaid houſe of crrretion: 
And theſe are alſo to command you the | ſaid keeper of the ſaid 
houſe of correction, to receive the ſaid into the ſaid houſe 
of correction, and there to keep to hard labour for the ſpace of 
from the date hereof, or until ſuch ſum of —— together 
with the expences attending the commitment of the ſaid —=—— 
to the ſaid houſe of correction, be firfl paid, or until the ſaid 
m—— be diſcharged by due courſe of law. Given under my 
hand and ſeal at — the —— day of ==——, 


The coſts and charges of proſecutors and witneſſes in 
caſes of felony are treated of under the title Felony. 


Lid | 1 


— d — 
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Cottages, 


COTTAGE (Sax. Cote) is a little houſe for habit- 
ation, without any land belonging to it. By the 
JEL. c. 7. cottages were prohibited to be erected with- 


1 


＋ 


out laying at leaſt four acres of land to the ſame, and divers 
other reſtrictions were thereby injoined ; but the ſame was 


repealed by the 15 G. 3. c. 32. ſetting forth, that the 
ſaid ſtatute of 31 El. had laid the induſtrious poor under 
great difficulties to procure; habitations, and tended very 
much to leſſen population, and in divers other reſpects 
was inconvenient to the labouring part of the nation in 
general, | 


r 
— — 
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County court. 


ANCI EN TLY, the comifes, counts, or earls, had County; 


the government of the counties; and afterwards 
the vicecomites or ſberiffi. And the county ſeemeth to be 
nothing elſe but the diſtrict of the comes or count, © Shire 
is x Saxon word, from ſcyran, to ſhare or divide, for that 
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the ſhires and counties are divided by certain metes and 
bounds from each other. And the Heri, in Saxon ſcyre⸗ 
gereſa, is the reve, grave, or governor of the ſhire; where. 
in he hath great power, being therein the ohief officer 
under the king. | 
County court. The ſheriff holdeth in his county two courts ; the 
tern and the county court The torn is the king's court of 
record for criminal cauſes, and for redreſſing of common 
, grievances within the county; the county court is not a court 
of record, but only a court baron, for civil cauſcs, and 
this is the court of the-ſheriff himſelf; 
When to be By the 2 & 3 Ed. 6. c. 23. No county coutt ſhall 
holden. be longer deferred than one month from court to court, 
ſo that the county court ſhall be kept every month, and 
not otherwiſe, | 
And this is to be accounted 28 days to the month, and 
not according to the month of the calendar, 2 ft. 71, 
Where to be It may be kept at any place within the county, unleſs 
kept + reſtrained by ſtatute, cod, b. 4. c. 1. 
How far the The- fuitors, that is, the freeholdets, are the judges 
Sheriff is juc8es in this court; except that ig re- diſſeiſin, by the ſtatute of 
Merton, the ſheriff is judge, And by the ſtatutes concern- 
ing parliamentary elections, he is judge at the election of 
knights; for he muſt make a true return at his peril; 
Barl. County Court. 
Of what fom” This court ſhall hold pleas betwixt party and party, 
—— where the debt or damage is under 40s. 4 Ju. 266. 
But in a replevin, the ſum may be above 40s. 4 Inf: 


5266. 
Of what ofa Alſo it bath not cognizance of treſpaſs vi et armis, 
_ 2 becauſe a fine is thereby due to the king, which it cannot 
— impoſe. 4 Inf. 266. | 


One plaint for And by the 11 H. 7. c. 15, No plaint ſhall be en- 

2 tered in the county court, but where the plaintiff or bis 

; attorney is preſent ;- and the plaintiff ſhall find pledges to 

purſue his plaint; and he ſhall have but one plaint for 

one treſpaſs or contract ; on pain of 408. half tothe king, 

and half to the proſecutor. And one juſtice may examine 

the ſheriff, or other officer making default; and hl), 

within a quarter of a year, certify the examination into the 
exchequer, | | 

* 1 But as to the pledges above mentioned, they are now 

diſuſed in this court; and were formerly uſed only in caſes 

where the plaintiff lived out of the county, Green. 11+ 

Read. County C. FI 8 

a ; * 


* 


County court. 


$43 


But by virtue of a writ of juflicies, the court may Writ of jukticies, 


hold plea of treſpaſs vi & armis, and of any ſum, or of all 
actions perſonal above 40s, For this writ is in the nature 
of a commiſſion to the ſheriff, for the ſake of diſpatch, to 
do the ſame juftice in his county court, as might otherwiſe 
be had in the courts at Veſiminſier. 4 Inſt. 266. 

By the 12 G. 2. c. 13. /. 7. If any perſon ſhall 


commence or defend any action, or ſue out any writ, pro- - 
ceſs, or ſummons, or carry on any proceedings in the , 
county court, who ſhall not be admitted attorney, or ſoli- 


citor according to the act of 2 G. 2. c. 23- be ſhall for- 
feit 201. with coſts, to him who ſhall ſue in any court of 
record. p 8 

The plaintiff in this court firſt takes out a ſum- 
mons, returnable at the next county court; and if the de- 
fendant do not appear, an attachment or diſtringas is to be 
made out: but if the defendant appears, the plaintiff is to 
file his declaration, ſhewing his cauſe of action, or matter 
of complaint, in what manner the aQion accrued, at what 
time and place the wrong was done, and the damage he 
hath ſuſtained. Greenw. 11. Read. County C. 

If the defendant doth ,appear, and the next court 
after gives a rule to declare, and the plaintiff doth not file 
his declaration within the time, he may be nonſuited. Id. 
When the plaintiff hath declared, he muſt continue 
his ſuit from court day to court day, otherwiſe the defend- 
ant may take advantage of it; and this is called a continu- 
ance, being an adjourning of the ſuit from time to time, to 
keep it on foot. Jd. | 7 

The rule, or dias datus, is when farther day is given 
ta the plaintiff to declare, or to the defendant to plead ; and 
the time given is uſually to the next court day, but upon 
occalion may be enlarged. Id. 

The next court after filing the declaration, and im- 

arlance given, the defendant is to be put in his anſwer or 
plea, and if the plaintiff join iſſue, they may proceed to 
trial the next court day, if they proceed not farther by re- 
plication, rejoinder, ſurrejoinder, and the like. 1d. 

But if freehold is pleaded by the defendant, this 
court can proceed no further, for freehold ſhall never be 
tried without writ ; therefore the cauſe muſt be removed; 
as when a defendant avoweth for damage feaſant, and the 
cy juſtifieth by reaſon of common of paſture, Mood, 
4. c. I. 

Where a verdict is given for the plaintiff, and judg- 
ment entered thereupon, a fferi facias may be wn" 
agal 


Who ſhall act as 
attorney in ts 
ourt, 


Summons, 


Declaration, 


Continuance. 


Dies datus. 


Anſwer. 


Plea of freee 
hold, 


Judgment and. 
diſtreſs, 
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County court. 
againſt the defendant's goods, which may be taken by vr 
tue thereof, and appraifed and ſold, to ſatisfy the plaintiff; 
but if the defendant hath no goods whereupon to levy, the 
plaintiff remains without remedy in this court, for it being 
no court of record, no capias lies there; but an action ma 
1 de brought at common law upon the judgment entered, 
| Greenw. 22. Read. County C. | 
= Removal by Cauſes are removed out of this court, by a writ of 
1 — .recordare, which iſſues out of the chancery, directed to the 
ſheriff, commanding him to ſend the plaint that is before 
him in his county court (without writ of jufticies ) into the 
| court of king's bench, or common pleas, to the end the 
1 cauſe may be there determined. And the ſheriff is here- 
1 upon to ſummon the other party to be in that court 
| (into which the plaint is to be ſent) at a day certain, 
* And of all this he is to make certificate under his own 
| | . ſeal, and the ſeals of four ſuitors of the ſame court. Id. 
1 Removal by Cauſes are alſo removed by pone, which differs in 
1 pone. nothing from à recordare, but that it removes ſuch ſuits 
as are before the ſheriff by writ of ju/ticres, and a recordare 
is to remove, the ſuit that is by plaint only, without 
writ. Id. | 
Removal aſter And altho' the plea be diſcontinued in the county, 
diſcontinuance. yet the plaintiff or defendant may remove the plaint into 
. the common pleas or king's bench, and it ſhall be good, 
and he ſhall declare upon the ſame. 74. 
Ovtlawry pro- In this court, after the quinto exadius, the eoroner gives 
nounced, orgy of outlawry. 4 /nft. 266. 
eter. ut of the county court is derived the hundred court, 
for the eaſe of the ſubject; and it bath like juriſdiction 
as the county court, and may be held every three weeks. 


2 Infl. 71. : 
County hall. See Sbire Hall, 


County rate, 


Leveral rates "T H K ſeveral rates hereafter following, in order to 
thrown into one 1 avoid the inconveniences of ſeparate collections, 
_ county ſhall for the future be levied and raiſed by one general 
county rate, 
That is to ſay, 38 
(1) For repairing eounty bridges, and highways thereta 
| 11 adjornings 


County rate. 
adjoining, and ſalaries for the ſurveyors of bridges; 45 oo 
rected by the 22 H. 8. c. F. and 1 An A, f. k. 18. 
(2) For building, entarging, and IN county 
gaols; by 11'& 12 ,. c. 19. & 24 G. 3. fſefſ. 2, 


c. 

8 For repairing ſhire halls; by the 96. 3. c. 20. 
(4) For building, repairing, and fitting up houſes' of 

correction, and employing the perſons ſent thither by the 
17 G. 2. 0. 5. Te 3. c. 64. J. 5 —24 C. 3. 

2. c. 55. J. 2, 3 


For the aller * the houſe of correion his ſa- 
lary, and relieving the weak and * in his caltody ; by 
the ; 

6) Je or relief of the priſoners in the king's bench and 
marſhalſea priſons; and of poor hoſpitals in the county, 
and of thoſe that ſha!l ſuſtain loſſes by fire, water, the 
ſea, or other caſualties, and other charitable purpoſes for 
relief of the poor, as the juſtices in ſeſſions ſhall think fit; 


by the 43. El. c. 2. . 15. 


(7) For relief of priſoners in the county gaol; by the 


14 El. c. 5. 

(8) For the preſervation of the health of priſoners; 'by 
the 14 G. 3. c. 59. 

(9) F 7 the alia s ſalary of the county gaol ; by the 
13G. 3 

0 F. For letting priſoners. on work ; by the 19 C. 2. 
C. 4. | 
(11) The-treaſurer's ſalary ; by the 12 G. 2. c. 29. 

(12) Salary of perſons making retutns of the prices of 
corn; by the 10 G. 3. c. 39. 

(13) Charges attending 'the removal of any of the 
ſaid: general county rates by certierari; by the 12 G. 2, 
c. 29. 

(14) Money for purchaſing lands at the ends of county 
bridges; by the 14 C. 2. c. 33. 

(15) Charges of apprehending, conveying, and main- 
taining rogues and vagabonds ; by the 17 G. 2. c. 5. 

(16) Charges of the ſoldiers carriages, over and above 
the officers pay for the ſame, by the ſeveral yearly acts 
againſt mutiny and deſertion, and by the milicia act of the 
20 C. 3. c. 107. 

(7) The cotoner's fee of 9d. a mile for travelling to 
take an inquiſition, and 205. for taking it; by the 25 C. 2. 
6. 20 
(18) Charges of carrying perſons to the gaol, or houſe 
of correction; by the 27 G. 2. c. 3. 

(19) The 
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County rate. 

19) The gaoler's fees for perſons acquitted of felony, 

or diſcharged by proclamation ; by the 14 C. 3. c. 20. 

( 20) Charges of proſecuting and conviQting felons ; by 
the 25 G. 2. c. 36. 27 G. 2. c. 3. 14G. 3. c. 20. and 
18 G. 3. c. 19. | | | 

(21) Charges of proſecuting and convicting perſons 
plundering ſhipwrecked goods ; by the 26 G. 2. c. 19. 

(22) Charges of bringing inſolvent debtors to the af. 
fizes, in order to their diſcharge, if themſelves are not able 
to pay; by the 32 G. 2. c. 28. 

(23) The charges of tranſporting felons, or conveying 
them to the places of labour and confinement ; by the 
6 G. . 8 and 19 G. 3. c. 74. 

(24) Charges of carrying pariſh apprentices, bound to 
the ſea-ſervice, to the port to which the maſter belong- 
eth; by the 2 C 3 An. c. 6. | 

And that the ſame may be collected with as much eaſe, 
and as little expence as poſſible, the juſtices at their gene- 
ral or quarter ſeſſions, or the greater part of them, ſhall 
have power to make one general rate to anſwer all the 
purpoſes aforeſaid. 12 G. 2. c. 29. / 1. 

Which rate ſhall be aſſeſſed in ſuch proportions in 
every pariſh or place, as any of the rates by the ſaid ſeveral 

ormer atts have heen uſually aſſeſſed. Id. 

By which laſt words reference being made to the former 
acts, as to the manner of proportioning the rate, it is 
proper to inſert here, how the caſe ſtands upon the ſaid 
former act, as to ſuch laying of the aſſeſſments ; and it 
is thus: KS 

(1) By the above mentioned act of the 22 H. 8, (in 
regard to bridges ) the juſtices were to rate every inhabitant 
within their juriſdiftion, in ſuch reaſonable ſum, as t 
ſhould think convenient, And by the 1 An. f. 1. c. 18. 
Every town, pariſh, or place was to be aſſeſſed as they 
uſually had been aſſeſſed towards the repair of bridges. 

(2) Ry the 14 El. c. 5. (for ys priſoners) the jul- 
tices were to rate every pariſh at ſuch reaſonable ſums as 
they ſhould think convenient. 

(3) By the 44 El. c. 2. (for hoſpitals and the marſholſea) 
the ſame was to be rateably aſſeſſed upon every pariſh. 

(4) By the 7 F. c. 4. (for the moſfter of the he of cor- 
refion his ſalary) the ſame was to be rated, as for hoſpitals 
and the marſhalſea, by the 43 El. c. 2. 

(5) By the 19 C. 2. c. 4. (for ſetting priſoners on work) 
to be raiſed as other county charges, (6) By 


4) By the 11 & 12 V. c. 19, (for repairing gaols) to 
be aſſeſſed by the juſtices in equal proportions, on every 


hundred, ward, or other diviſion. 


(7) And for vagrants (by the 12 Ann. now repealed)-the 


money was to be raiſed as for bridges and gaols, 


So that upon the whole here ſeems to be intended an 


al, proportionable rate, upon every diviſion, 
Ti 22 G. 3. X. v. Inhabitants of St. Pau 


an. This was an appeal againſt the general: county rate 


made at the quarter ſeſſions for Middleſex z which rate altered. 


was confirmed at the next general ſeffions, and the fol- 
lowing caſe ſtated.— That the pariſh of St. Paul Covent 
Garden inthe county of Middleſex, was aſſeſſed 691. 5s. 71d. 
although the annval rents or value of the lands and tene- 


ments therein aſſeſſed to the poor's rate do not amount to 


2,0001.; and that the pariſh of St, Mary-le-bone in the 
aid county, was aſſeſſed to the ſame county rate 7 J. 5 8. 10d. 
only, although the annual rents, or value of the lands and 
tenements in that pariſh, charged with the poor's rate, 
amounted to 140, ooo l. or thereabouts ; wherefore the pe- 
titioners conceived the ſaid county rate to be unequal... 
Upon hearing the appeal, it appeared to the court, that the 
allegations contained in the ſaid petition and appeal were 
true; but the court conceiving they were not authoriſed 
dy 12 C. 2. or any other law, to vary the proportions of 
the county rate, as it hath continued in its preſent form 
ſince the year 1739, did therefore diſmiſs the ſaid appeal. 
After hearing counſel on both fides, L. Mansfield ſaid, 
There is great bardſhip in this caſe ; but the point is ſettled 
by the authority in Parker's Reports 74, and we can give 
no relief. The diviſions of the land-tax were ſettled in 
1694. By the increaſe of the metropolis it happened, that 
a great quantity of the land in Meſminſler has fince been 
duilt upon; but the act having laid the tax upon the di- 


viton, the diviſian is no further liable than before. 


In this 


caſe tg be ſure the ſubjeR is different, but the reaſon is the 
ſame in both, By this act, county rates are to be collected 
in the ſame manner as rates have been zſually collected in 
the ſeveral diſtricts; upon pariſhes es n»mine, and not upon 
individuals, We have no authority to alter this propor- 
tion, notwithſtanding change of circumſtances, and though 
convinced that the equity of the caſe is with the appellants. 


Cal. Caf. 158, 
And where any perſon, liberty, diviſion, or place hath Phees 
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548 . County rate. 


more of, and not to all the rates hereby intended to be 
raifed and thrown into one general rate; the juſtices at 
theit general or quarter ſeſſions may order and aſcertain 
what proportion thereof ſhall be aſſeſſed on, and paid 
by ſuch perſon, liberty, diviſion, or place. 12G, 2. 
6.29. / . | | 
As for inftance, where by the ſtatute 22 H. 8. 6. 5. 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties ; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corporate 
ought not to be charged towards the bridges in the county 
at large; and conſequently. ought to have an abatement in 
the rate charged upon them, in ſuch proportion as the ex- 
pence of bridges is to the whole expence of the ſeveral arti- 
cles charged upon the ſaid general county rate: as if the 
expence of bridges be a tenth part of the whole expence 
chargeable upon the county rate, then ſuch town corpo. 
rate ſhall have an abatement of one ſhilling for every 
ten, which it would otherwife be charged with in ſuch 


rate. 
Places exempt- And by the 13 C. 2. c. 18. . 7. Where any liber- 
ed from the ties or franchiſes have commiſſions within themſelves, 


* and are not ſubject to the county juſtices, and do not, 


nor did before the 12 G. 2. contribute to the county 
rates; the juſtices within ſuch liberties may exerciſe the 
ſame powers within their liberties, as juſtices in their 
counties, 
High cond able Which ſaid rates the high conſtable ſhall, at ſuch 
ne times as the ſaid juſtices by their order in ſeſſions ſhall 
; dire, demand ,of the churchwardens and overſeers; 
which demand ſhall be made in writing (A), and given to 
them or any of them, or leſt at their dwelling houſes, or 
affixed on the church doors by the faid high conſtables, 
12 CG. 2. c. 29. % 2. | 
Overſeers topay, Whereupon the ſaid churehwardens and overſeers fhall, 
in 30 days after ſuch demand made, of the money col- 
lected for relief of the poor, pay the ſums ſo aſſeſſed on 
each pariſh or place. 12 G. 2. c. 29. 7. 2. 
To be levied And if the churchwardens or overſcers, or any of 
by diltreis, them, fhall regle&t or refuſe ſo to pay, the high con- 
ſtable ſhall levy the ſame by diſtreſs and ſele of the 
goods of ſuch churchwardens or overſeers ſo refuſing or 
negleAing, by warrant of two or, more juſtices reſid- 
ing in, or ncat ſuch pariſh or place, 12 G. 2. C. 29. 
5 And 
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County rate. 


And the receipt of ſuch high conſtable ſhall be à full 
diſcharge to the churchwardens and overſeers, or other per- 
ſon paying the ſame. 12 C. 2. c. 29. / 2. 


| Where there is no poor rate, the juſtices, in their ge- Caſe where 
neral or quarter ſeſſions, ſhall by their order direct the ſum there is no poor 


ritc, 


aſſeſſed on ſuch pariſh, townſhip, or place, to be rated and 
levied by the petty conſtable, or other peace officer, as mo- 
ney for relief of the poor is by law to be rated or levied: 
Which ſum ſo rated and levied ſhall be paid by him to the 
high conſtable, and ſhall be demanded of, paid by, or levied 
on ſuch petty conſtable, in the ſame menner as before of 
the churchwardens and overſeers. And if any petty con- 
{table ſhall pay ſuch ſum before he hath collected ir, he may 
afterwards rate and levy the ſame, or may be allowed and 
reimburſed the fame, out of any conſtable's or other rate, 
which the juſtices in their ſeſſions ſhall order and direct. 
12 C. 2. c. 29, / 3 

As money for relief of the poor is to be rated or levied] 
That is to fay, by taxation of every inhabitant, parſon, 
vicar, and other, and of every occupier of lands, houſes, 
tithes, coal mines, or ſaleable under woods. 43 El. c. 2. 


ft 


hem, Lancafler, Ch:fler, IF ;flmarland, Cumberland, and 
Northumberland, that the (aid rates ſhall be paid out of the 
poor rate; the juſtices at the general or quarter. ſeſſions, 
if they ſhall think convenient, may order the ſum. aſſeſſed on 
any ſuch town, pariſh, or place, to be paid by and levied on 
the petty conſtable (B) in ſuch manner as is above directed, 
in caſes where no rate is made for the poor. 12 G. 2, 
. 29. 4+ 

If they ſball think convenient] By which words the juſtices 
in thoſe counties may order the rate to be paid by either of 
the two methods before mentioned, according to their diſ- 
cretions; that is to ſay, either by the churchwardens and 
oyerſeers out of the poor rate; or by the peity conſtables 
by an aſſeſſment after the manner of the poor rate. 

The ſaid high conſtables, at or before the next ſeſſions 
reſpeQively after Sey have received the money, ſhall pay 
the ſame to the treaſurer; and the money fo paid ſhall 
be deemed the publick ſtock. 12 C. 2. c. 29. / 6. 

And the treaſurer's receipt ſhall be a ſufficient diſcharge 
to the high conſtable. /. 9, | 

And the faid high conſtables ſhall deliver in a true ac- 
count on oath (if required) of the money by them received, 
before the ſaid juſtices at their general or quarter ſeſ- 

Nun 3 ſions: 


And whereas it will be inconvenient to many towns, Northern coun» 
pariſhes, and places, in the counties of York, Derby, Dur. ties. 
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County rate. 

ſions: and if any ſuch high conſtable ſhall neglect or reſuſe 
to demand or levy as aforeſaid, or to account, the ſaid juſ- 
tices at their general or quarter ſeflions may commit him to 
the common gaol, until be ſhall have cauſed fuch rates to 
be demanded and levied, and ſhall have rendered a true 
account, And if it ſhall appear by ſuch account, that any 
ſum is remaining in his hands, and he ſhall not pay over the 
ſame to the treaſurer, they may commit him till he pay the 
ſame. 8, ; | 

And the juſtices, at their general or quarter ſeſſions, 
may oblige by their order the petty conſtables, or any 
other perſon empowered to Jevy, collect, or receive any ſum 
for the purpoſes aforeſaid, and who have any ſum in their 
hands, to account and pay over the ſame, in like manner 
as the high conſtables. /. 17. 

And the treaſurer ſhall pay ſo much of the money in 


his hands to ſuch perſons, as the juſtices in ſeſſions ſhall by 


their order from time to time appoint, for the uſes and pur- 
Poles of the ſaid above mentioned acts, and for any other 
uſes and purpoſes to which the publick ſtock of any county, 
city, diviſion, or liberty, is or ſhall be applicable. / 6. 
And for any other 15 and purpoſes to which the publick 
fack is applicable) E. 32 G. 3. X. v. Inhabitants of Eſſex. 
The ſeſſions had ordered money to be advanced by the 
treaſurer to defend the county againſt a fine of 500 l. im · 
poſed on them by L. Loughborough at the aflizes for not re- 
pairing the county gaol, and which had been eſtreated in 
the exchequer. On being removed by certiorari, it was 
objected, that the magiſtrates could apply the publick 


money to ſuch purpoſes only as are ſpecifically provided for 


by act of parliament, or ſanctioned by long uſage -hB!ut 


the court held, that the order was good, for wherever a du» 


ty is impoſed on a county, and where colts neceſſarily ariſe 


in quetiioning the propriety of acts done to inforce that 


duty, the magiltrates, who have the ſuperin:endance over 
the county parſe, have neceflarily a right to defray ſuch 
expences out of the county fock, And Buller J. ſaid, in 
his opinion, the true conſiruftion of the act is, that the 
neceſſary expences of every thing relating to the ſubjects 


therein mentioned, muſt be born by the county, and paid 
out of the county Rock, If jt were otherwiſe, the active 
magiſtraies of a county would be put in a perilous ſituation 


in : variety of caſes that might happen. Durnf. and Eoft, 
4 V. 591. p 
= And the-treaſurer ſhall keep a book of entries, of the 


ſums by him received and paid; and ſhall deliver in a true 


4 | accounts 


County rate. 


account, on oath if required, of his receipts and diſburſe- 
ments, to the juſtices at every general or quarter ſeſſions, 
and alſo the proper vouchers fer the ſame, to be kept 
amongf the records of the ſeſſions. /. 7, 8. 


charge to the treaſurer, / 9 


And no new rate ſhall be made, until it appear by the New rate whea 
treaſurer's accounts, or otherwiſe, that three fourths of the * be made. 
money collected have been expended for the purpoſes afore- 


ſaid. / 10» 


If the churchwardens and overſcers of any pariſh or Appeal, 


place, ſhall think ſuch pariſh or place is over-rated, = 
may appeal to the next general or quarter ſeſſions, again 
ſuch part of the rate only as may affect ſuch pariſhes or 
places; but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. /. 12. 


No certiorari to remove any rates, or any orders or Ceniorui. 


other proceedings of the ſeſſions touching ſuch rates, ſhall 
be granted but upon motion the firſt week of the next term 
after the time for appealing from ſuch rates or orders is 
expired; and on making it appear to the court by affidavit 
or otherwiſe, that the merits of the queſtion on ſuch appeal 
or orders, will by ſuch removal come properly in judgment. 
And no ſuch certiorari ſhall be allowed, until ſufficient 
ſecurity be given to the treaſurer, in the ſum of 1001. to 
proſecute the certiorari with effect, and to pay the coſt if 
the rates of orders ſhall be confitmed. Nor ſhall any ſuch 
rates, orders, or proceedings be quaſhed for want ef form 
only, / 21. | * 
Fares action ſhall be commenced againſt any perſon 
who ſhall have collected or received any money on any rate 
which ſhall be quaſhed on a certiorari or otherwiſe, ' for 
any money collected or received on ſuch rate before the 
certiorar{ was brought; but the perſons who have paid on 
ſuch rate more than they ought to have paid, ſhall be re- 
paid, or have the ſame allowed in the next rate, /. 18. 


A, High canſtable's warrant to levy the rate. 


To the churchwardens and overſeers of 
Weſtmorland wnſhip [or pari 

* 4 the poor of the townſhip [or pariſh] of 
Kendal Ward, et lhe i nn my ] 


Y virtue of an eder of bis majeſly's juflices of the peace 


n 4 


in and for the ſaid in ther al 4 | 
kak ſai or” their gener —. 


And the diſcharge of the ſaid juſtices, by their order at Seffions order « 
their general or quarter ſeſſions, ſhall be a ſufficient difs Cog ts 
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Caunty rate. 


ofſumbled, you are hereby required'in thirty days time from your 
receipt of this Netept, or otherwiſe having had: due notice 
thereef, to pay te me, out of the money by you cyilefted. or 16 be 
collected for the reli of tbæ pour, the ſum of being the 
proportion f your ſaid trwnſhip [or pariſh]: far and toward 
the general county rate, fer the repairing of bridges ; repairing 
of the gael, and for the relief of priſoners therein ; and for the 


lief of the priſoners in the king's binch and manſbalſea priſins 
+ > « repairing the ſhire hall; repairang and furniſbing the houſe of 


correction, with the ſalary of the keeper thereof ; the treaſurer's 
falary ; the coroner's fees; the charges concerning | vagranis, 


diert carriages, corvicting and tranſporting felons, and other 


county charges. And herein yon are nat to fail, on the peril 
that ſhall enfue thereof. Given under my hand the — 4 


Off wont, | 


ate; 2 John Bracken, High con/lable, 


B. Or, in the northern counties above mentioned, the 
juſtices, if they think proper, inſtead of ordering the money 
to be paid by the churchwardens and -overſeers, may 
order it to be paid by the petty conſtables z and then 
the high eonftable's precept to the petty conſtables may 
be thus: | | 
To the conftable f — in the ſaid 


Weſtmorland. 
county. | 


Kendal Ward: 
B V virtue of an order from: his majefly's juſtices of the peace 
in and far the ſaid county, in their general quarter feſſions 
aſſembled, you are hereby required to raiſe the ſum of —— 
within your conflablewick, fer which you are ta mak; an equal 
rate within your ſaid conflablexwick, and to lauy the ſame, in ſuch 
manner a mane for the relief of the poor 45 by law to he rated 
or levied: Which ſaid ſum you are to pay unte me, in thirty days 
time from your receipt of this precepts or .atherwiſe having had 
due ngtice thereof ;, the . ſame being the proportion of your ſaid 
conflablewick, for and tawards,the general county rate, for ibe 
repairing of bridges ———, & 


And ſo Yepeat the ſeveral particulars as in the laſt prece- 
dent; and that for this reaſon, that the peop)e may know 
what it is they pay their money for. 10 | 


— 


Cuſtoms. 


533 
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T HE laws 3 to the cuſtoms, ſo far as juſtices of 
the peace, conſtables, and other ſuch officers, are 
concerned therein, being conliderably connected with the 
laws of exciſe, it is thought proper to refer this ſubject to 
the title Exciſe, where the whole will be more clearly 
comprehended under one view. i 
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Cuſtos rotuloꝛum. 
T HE cuftcs rotulorum is he that hath the keeping of the 


rolls or records of the ſeſſions. He is always a juſtice 

of the peace and guorum in the county where he hath his 
office, He is a man, for the moſt part eſpetially picked 
out either for wiſdom, countenance, or credit. He is the 
principal civil officer in the county, as the lord lieutenant is 
the chief in military command. 4 Black Com. 22. 
By the 37 H. 8. c. 1. (which was altered by the 3 & 

4 Ed. 6. c. 1. but reſtored by x Wc. 21.) No perſon 
{hall be appointed to the office of cuſſas rotulorum, but ſuch 
as ſhall have a bill ſigned with the king's hand for the 
ſame ; which bill figned ſhall be a ſufficient warrant to the 
lord chancellor to make a commiſſion, aſſigning and autho- 
rizing thereby the ſame perſon to be cuſlos ratulorum, until 
the king hath by another bill with his own. hand appointed 
one other perfon to have the fame office, by himſelf, or his 
ſulicient deputy, learned in the laws, and meet and able 
to ſupply the ſaid office... " 
In purſuance whereof, the laſt clauſe in the commiſſion 
of the peace is generally to this effect: Laſtly, we have 
* affigned you the aforeſaid ——— keeper of the rolls 
of our peace in our ſaid county, and therefore you ſhall 
* cauſe to-be brought before you and your ſaid fellows, 
Wat the days and places aforeſaid, the writs, precepts, 
** proceſſes, and indictments aforeſaid, that they may 
* - inſpected, and by a due courſe determined, as is afore · 

* ſaid,” 

The cuſlos rotulorum, by virtue of his office, having the 
cultady of the rolls of ſeſſions, ought to attend there by 
| - » himſelf 
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What it it. 


Cuſtos rotulorum. 


himſelf or his deputy, who is the clerk of the peace. Crews 


\Cir, 34+ N 
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| Debto2s, ' 


H ifoners ſor debt ſhall be demeaned. See title 
ao 


- Inſolvent debtors brought to the aſſizes, in order to be 
diſcharged, ſhall pay for their bringing thither, not ex- 
cceding 12d. a mile; and if they are not able to pay, then 
the ſame ſhall be paid by the treaſurer, qut of the county 
ſtock. 32 G. 2. c. 28. / 15. 
5 Deer. See Game. 
Defamation. See Slandec. 


* 


2 — _— —_ * —_ —_ * 


Demurrer. 


Demurrer (from demorari) ſignifies an abiding in 
point of law, upon which the defendant joins iſſue, 
allowing the fact to be true as laid in the indidtment. 
Wood. B. 4. c. 5. | 
In criminal caſes not capital, if the defendant demur to 
an indiament, the court will not give judgment againk 
him to anſwer over, but final judgment. 2 Haw. 334. 


— — 


— — — — — 


Deodand. 


Dr DAND i, when any moveable thing inanimate, 


” or. beaſt .animate, doth move to or cauſe the un- 


timely. death of any reaſonable creature, by miſchance, 
without the will or fault of himſelf, or of 


any perſon. 
This, 


Oeodand. 555 
This, altho' it be not properly hemicige, nor puniſhable 
as a crime, yet it is taken notice of by the law, as far as 
the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or oceaſion of ſuch death is called a deodand (des- 
dandum,) and forfeited to the king, and was anciently paid 
into the hands of the king's almoner, to be applied to pious 
uſes for the ſoul of the deceaſed. Alſo all ſuch weapons, 
whereby one man kills another, are forfeited, 3 afl. 57. 
1 How. 66. f. 265. 

This forfeiture is {till part of the caſual revenue of the 
crown, unleſs where lords of franchiſes are entitled to it by 
grant, For no man can preſcribe tu it, or to the goods of 
ſelf-murderers or other felons, or of out-laws, happening 
within his royalty. Ft. 265. . 

It ſeems clearly ſettled, contrary to the former opinions, Horſe killing an 
that a horſe, or the like, killing an infant within the st. 
age of diſcretion, is as much forfeited as if he were of age. 

1 Haw. 66; | 

Alſo, it was anciently holden, that things fixed to the Things 6xed 
freehold, as the wheel of a mill, or a bell hanging in the e the fretheld, 
ſteeple, may be deodands; but by the later reſolutions t 
cannot, unleſs they were ſevered before the accident hap- 
pened, 1 Haw. 66. 

It is agreed by all, that a bio in ſalt water, from Ships in att 
which a man falls and is drowned, is not forfeited, becauſe water. 
perſons at ſea are continually expoſed to ſo many perils, 
that the law imputes not ſuch misfortunes to the ſhip. 

Alſo it ſeems clear, that when a man riding on à horſe 

over a river, is drowned thro' the violence of the ſtream, 

the horſe is not forfeited, becauſe not that, but the water 

cauſed his death. But it is ſaid, that a ſhip, by a fall from ships in fre 
which a man is drowned, in the freſh water, ſhall be for- water. 

ſeited, but not the merchandise therein ; becauſe they no 

way contribute to his death. And by the ſame reaſon it Falling from 
ſeems that if a man riding on the ſhafts of a waggon, fall We nter of a 
to the ground and break his neck, the horſes and waggon 

only are ferfeited, and not the loading, becauſe it no way 
contributed to his death; for which reaſon, where a thing 

not in motion cauſes a man's death, that part thereof only, 

which is the immediate cauſe, is forfeited, As where one 
climbing upon the wheel of a cart, while it ſtands ſtill, falls 

from it, and dies of the fall, the wheel only is forfeited ; Thiogs in 
But if he had been killed by a bruiſe from one of the wheels . 
being in motion, the loading alſo would have been forfeit- 

ed, becauſe the weight thereof made the hurt the greater; 
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Year and day, 
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found by ihe 
c roner's in- 
guelt, 


- inqueſt found, that a man ſitting on his waggon accident- 


and it is a general rule, that wherever the thing which i; 
the occaſion. of a man's death is in motion at the time, 
not only «hat part thereof which immediately wounds 
him, but all things which move together with it, and 
help to make the wound more dangerous, are forfeited 
alſo. Id. . : . T | | 12. 
Thus a catt met a waggon loaded upon the road, and 
the cart endeavouring to paſs by the waggon, was driven 
upon an high bank and overturned, and threw a per- 
ſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon' tun over him and killed him; 
it was reſolved in this caſe, that the cart, waggon, load- 
ing, and all the horſes were deodands, becauſe they all 
moved to the death. 1 Sat. 220. 

If a weight of earth fall upon a worker in à mine, 


and kill him, the weight of the earth is forfeit, and not the 


Whole mine. 1 H. H. 410. 

In all theſe caſes, if the party wounded die not of his 
wound, within a year and a day after he reccived it, there 
ſhall be nothing forfeited, for the law doth not look on 
ſuch a wound as the cauſe of a man's death, after which 
he lives ſo long: But if the party die within that time, 
the forfeiture {ball have relation to the wound given, and 
cannot be ſaved by any alienation or other act whatſoever 
in the mean time. 1 How. 67. 

However nothing can be forfeited as a deodand, nor 
ſeized as ſuch, till it be found by the coroner's inquelt to 
have cauſed a man's death; but after ſuch inquiſition, 


- the ſherift is anſwerable for the value of it, and may levy 


the ſame on the town where it fell, and therefore the in- 
queſt ought to fiad:the-value of it. II. 

And if the cotoner omits his duty in this caſe, the 
inquifuion may: be made by the commiſſioners of gaol 
delivery, oyer and terminer, or of the peace. 1 H. I. 

* | 
5 Aker all; as this forfeiture ſeemeth to have-been origin- 
ally founded, rather in the ſuperſtition of an age of ig- 
norance, than in the principles of ſound reaſon and po- 
licy, it hath not of late years met with great countenance 
in Weftminfter-ball. And when juries have taken upon 
them to uſe a judgment of diſcretion, not ſtrictly within 
their province, for reducing the quantum of the forfeiture, 
the court of king's bench have refuſed to interpoſe in 


favour of the crown or lord of the franchiſe. In the cale 


of K. and Ro, coroner of Kent, H. 5 G. 1. the coroner's 


ally 


Deodand. 537 


ally fell to tbe ground, and that the horſes drawing the 
waggon forward, one of the fore wheels cruſhed his head, 
of which he inftantly died, and then concluded that on! 
the wheel, on which they ſet a ſmall value, moved to his 
death. A motion was made, in behalf of Mr. Monpe/on, 
lord of the franchiſe, for quaſhing this inquiſitiop, upon 
affidavits tending to ſhew, that the cart and horſes were 
equally inſtrumental, which indeed the finding of the jury 
did ſuſiciently imply. But the court was very clear, that 
neither this court nor the coroner can oblige the jury to 
conclude otherwiſe than they have done, and would not 
ſuffer-the affidavits for quaſhing the inquilition to be read. 
A like caſe came on, M. 29 G. 2. K. and Drew, ,coroner 
of Middleſex. The coroner's jury, upon view of the body 
of a perſon killed by the like accident, found that only one 
wheel of the waggon moved to the death, The court, on 
motion, in bzhalf of the lord of the franchiſe, granted a 
rule for ſhewing cauſe why the inquiſition ſhould not be 
quaſhed for this miſbehaviour of the jury. On the day 
for ſhewing cauſe, Mr. Hume Campbell, counſel for the 
lord of the franchiſe, informed the court, that upon looking, 
into precedents, he was ſatisfied he could not ſupport the 
rule: and thereupon it was diſcharged. The caſe of the 
King and Rolfe was mentioned on this occaſion, and greatly 
relied on. Fe. 266. | 


Dice, See Cards and Dice, and 
T8 Stamps. 
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1, Of proteſt ant diſlenters in general. 
II. Diſſenting miniſters. * - 
III. Diſſenting ſchoolmaſters. 
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I. Of proteftant diſſenters in general, 
(1) RY the 1 l. 4. 2. f 14. Every perſon, not having Te rats 


reaſonable excuſe, ſhall reſort to their © pariſh butch, æc. 
church or chapel, or upon reaſonable let thereof, to ſome | 
uſual place where common prayer ſhall be uſed; on every” 

" | ſunday 
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Diſſenters. 
ſunday and holiday; on pain of puniſhment by the cenſure 
bf the church, or of ſorfeiting for every offence 12 d. | 
(2) By the 23 El. c. 1. Every perſon above the age of 
16, who ſhall not repair. to ſome church, or chapel, ot 
uſual place of common prayer, ſhall forfeit for every month 
261, And if he ſhall Re for 12 months he ſhall be 
bound to the good behaviour till he conform, 

(3) By the 29 El. c. 6. Every offender in not repair. 
ing to church, having been once convicted, ſhall, witb- 
dut any other indictment or conviction, pay half year! 
into the exchequer 201. for every month afterwards, until 
de conform; which if he ſhall omit to do, the king may 
feize all his goods, and two patts of his lands. 

(4) And by 3 J. c. 4. The king may refule the 201. a 
month, and take two parts of the land, at his option. 

(5) And by the 3 J. c. 5. No recuſant in not repairin 
to 3 being convicted thereof, ſhall enjoy any publck 
office, or ſhall practiſe law or phy ſic, or be executor, ad- 
miniſtrator, or guardian, 1 
- (6) And by the 35 El. c. t. If any perſon refuling to 
repair to church, ſhall be preſent at any aſſembly, meeting, 
or. conventicle, under pretence of any exerciſe of religion, 
he ſhall be impriſoned till he conform; and if he ſhall not 
conform in three months, be ſhall abjure the realm; which 
if he ſhall refuſe to do, or after abjuration ſhall not go, br 
ſhall return without licence, he ſhall be guilty. of felony 
without. benefit of clergy, And whether be ſhall abjure or 
not, he ſhall forfeit his goods, and ſhall forfeit his lands 
during life. _. | 

(7) And by the 22 C. 2. c. 1. If any perſon, being ſix- 
teen years of age, ſhall be preſent at any conventicle or 
meeting, under pretence of any exereiſe of religion, in 
other manner than according to the liturgy and practice of 
the church of England, at which there ſhall be five perſons 


odr more aſſembled, beſides thoſe of the houſhold, if it be 


in an houſe where there is a family; or if it be in a houſe, 
field, or place, where there is no family, then where any 
fivg. perſons or more are ſo aſſembled, —every juſtice of 
the peace before whom information ſhall be made, ſhall 
(on pain of 100 l. half to the informer) on proof by 
confeſlion, or oath of two witneſſes, or the notorious 
evidence of the fact, make record thereof (which ſhall te 
afterwards certified to the ſeſſions), which record ſhall be 
a full conviction: Whereupon he ſhall impoſe upon every 
offender a fine of 53. for. the firſt offence, ang for every 
other offence 108. to be levied by diſtreſs and ſale BS 

| | 1 


1 


| % 
of the offender, or in caſe of the poverty of ſuch of= 
der, upon the goods of any other perſon then convicted 7 

of the like offence, ſo as the ſum to be levied on any one 

in caſe of the poverty of other offenders amount not- 
in the whole to above 101. on occaſion of any one meeting 
one third to the king, one third to the poor, and one third 
to the informer and to ſuch perſons as the juſtice ſhall ap- 
point, having regard to their diligence in diſcovering, diſ- 
perſing, and puniſhing of the ſaid conventicles, 4 | 

And every perſon who ſhall ſuffer any ſuch meeting iti Perſons fatter, 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 20}. in ins mectiogs in 
like manner; and in caſe of his inability, it ſhall be levied F 
on the goods of ſuch perſons who ſhall be convicted of being 

ſent. | 

If the penalty exceeds 101, an appeal lies to the ſeſſions. Appeal, 
And if the party is there found guilty by a jury, he ſhall 
pay treble coſts, And no other court whatſoever ſhall in- 
termeddle, but the quarter ſeſſions oily, 4 

And juſtices and conſtables may with what force they Doors not to be 
think fir, upon refuſal to open, break open doors where ecke. 

ſhall be informed ſuch conventicle is, and take the 
offenders into cuſtody. And on certificate from any juſtice | 
of peace of his particular information or knowledge of fuch 
unlawful meeting, and that he is not able, with ſuch aſſiſt. 
ance as he can get, to ſuppreſs the ſame z any commiſſioned 
officer of the militia, or other his majeſty's forces, with 
ſuch troops or companies of horſe and foot, and alſo the 
ſheriff, and other miniſters of juſtice, with ſuch other 
aſſiſtance, as they ſhall think meet, or can get in readineſs 
with the ſooneſt, ſhall repair to the place, and by the beſt 
means they can, ſhall diſſolve, diſſipate, and prevent ſuch 
meeting, and take the offenders into cuſtody, 

Thus ſtood the laws at the revolution. 

Now by the 1 . c. 18. commonly called the act of Privileges girea 
toleration, which by the 19 G. 3. c. 44. is declared to be od the a af 
a publick aA, it is enacted, that neither the ſtatutes aſore- ira 
ſaid, nor any other made againſt papiſts and popiſh recu- 
ſints (except the 25 C. 2. c. 2. concerning the qualifying 
for officers, and 30 C. 2. fl. 2. c. 1. containing the decla- 

ration againſt popery) ſhall extend to any pet᷑ſon diſſentin 
from the church of England, who ſhall at the general el. 
ſions of the peace to be held for the d unty or place where 
ſuch perſon ſhall live, take the oaths of allegiance and ſu- 
premacy, and ſubſcribe the ſaid declaration againſt popery ; 
of which' the coutt ſhall keep a regiſter: and no NW | 
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Ci 
ſhall take any fee. above 6d. for regiſtering the ſame, and 
6 d. for a certificate thereof ſigned by ſuch officer. 

Place of meet. © Provided, that the place of meeting be Certified to th 

ing to be cer= biſhop of the dioceſe, or to the archdeacon of the arch. 

. deaconty, or to the juſtices of the peace at the general o- 
quarter ſeſſions. And the regiſter or clerk of the peace 
hall regiſter or record the ſame, and give certificate 
thereof to any who ſhall demand the ſame; for which ng 
greater fee. ſhall be taken than 6d. And provided, that 
during the time of meeting, the doors ſhall not be locked, 
barred, or bolted, © * * 

T. 26 G. 3. K. v. Hall, This was a conviction on 

22 C. 2. 1. as follows: 


Paris of KESTEvEN, in g B® it remembered, that an 

the county of LIN cOI x. the 2d day of March in the 

26th year, c. at NewSleaford in the parts K. aforeſaid,t&c, 
Robert Benſon clerk Tame before me Richard Brown 2quire, 

| one of the juſtices,” Sc, and gave me the ſaid juſtice to undir- 
Hand and be informed, that one Samuel Hall, carpenter, lein 

the occupier of a certain — fituate in the pariſh if 
Hekington in the parts and county aforeſaid, did wittingly and 
willingly ſuſfer a meeting and unlawful aſſembly of divers per- 

ſons to be beld in his faid dwelling-houſe, for the exerciſe of 

— religious worſhip, in other manner than actor ding to the li- 
turgy and practice of the church of England, between the 

hours of one and erght o'clock in the afternoon of the ſame day: 

at which meeting and unlawful aſſembly, five perſons and mire 

were © aſſembled together, over and above "thoſe of the ſaid 

S. Hall's houſehold ; (the dwelling-houſe in which the ſaid 
meeting and unlawful aſſembly was held, not being certified to 

the biſhop of the dieceſe, or to the archdeaton' of that arch- 

| deaconry, or to the juffices of the peace at their general or quarter 
Feen of the peace for the parts and county in which the ſaid 
meeting was held; nor regiſtered in the ſaid biſhop's or arch- 
deucun i court 3 nor recorded at the ſaid general or quarter /e/- 
frons;) againſt the form of the ftatutes in futh caſe made 
tnd-provided, whereby the ſaid 8. Hall hath forfeited the ſum 

of 201. ts br diflributed, ct. And now, on the 61h day if 

the ſaid month of March, in the twenty-fixth year, &c, at, Cc. 

came the ſaid S. Hall tefore me the ſaid juffice, in purſuance of 

my ſummons, c. whin the ſaid information, together with 

the examination in writing of Joſeph Wilkinſon and 
Joſeph Chamberlain, bath of H. afer-ſaid, two credible 
witneſſes, talen upon their reſpefiive corporal vaths beſore me 

the ſaid juftice, being openly read; which ſaid ä 

R * . G 6 
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Dillenters. 
ſur forthy iber en the ſaid 26th day of February, the ſaid 
Wilkinſon end J. Chamberlain went to ibe dwelling 


houſe of the ſaid 8. Hall, and:that one Joleph Merry weathera 
was preathing o the ſaid 'ofſemblyz that the Jaid dwelling 
houſe at which the ſaid meeting and aſſembly was holaen, was 
not certified or 1 egi/lered as by latu required e and that they adde 


ſew there Peter Jarvis, John Taylors William Taylor, 
and Robert Bowles, all of tbe ſuid pariſb of H. attending 
the ſaid meeting. | And the ſald 8, Hall being naw: bete te- 
quired / me te anſwer then ptemiſes, he the ſaid. 8 Hall 
pleadeth and confefleth the offence charged upon him in and 


by the ſaid information. Whetefore, Cr. be hath forfeited 


20 |.—— Brarcreft took ſeveral: abjections to this eonvic- 
tion: 1; Te information is not in the preſent: tenſe, It 
is ſtated, that the inform came before the juſtice, and gave 
him to underſt and, &c. 24ly, That the evidence was not 
given in the pre ſence of the defeudant, which it ought to 
have been; the defendant ſhould have been called on to plead 
before the evidence was received, but the juſtice tead over 
impropet evidence, which ſhould not have been given; and 
ten called on the defendant to anſwer the ptemiſes, by 
which means he was confounded and induced to plead 
guilty, 36ly, Though this is charged as an offence againſt 
flatute 22. C. a. only. yet it concludes conttaty to the f- 
tutes, which is fatal. Athly, The information does not 
contain a charge within the: ſtatute 22 C. 2. c. 1. upon 
which the juſtice profeſſes to convict; and though it pro- 
ſeſſes to ſet out an offence” againſt that ſtatute, yet it is not 
confined to that ſtatute only, but negatives ſeveral excep- 
tions in 1 VM. c. 18. Therefore, tho' it was not neceſſary 
to negative any of the exceptions under the latter act, yet 
having undertaken ſo to do, the omiffion of any one is 
fatal, and it is not ſtated, that be did not take the oaths, c. 
which is required by the 3d ſection of that ſRRatute,— — 
Laiguy, in ſupport of the conviction, was ſtopped: by 
the court, who ſaid, that however inclined they were to 
liten to trivial objections to ſuch proſecutions, yet none of 
the preſent were ſufficient in point of law. As to 
the firſt, the words objected ta were better in the po/?. than 
Preſent tenſe, ' becauſe they referred to a time paſt, (via.) 
the time of making the information. The ad is cured by 
the defendant pleading guilty: As to the 3d and 4th, This 
15 a' conviction on 22 C. 2. therefore the (exceptions in 
1 . c. 18. need not have been negatived, and may be 
rejected as ſurpluſage, for. if a ſubſequent ſtatute make any 
exception to a former one, it is incumbent on the defend- 
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Difurbing the 
congregation, 


Dilſenters, 
ant to ſhew that he comes within ſuch exception. And 
beſides the 13 / of 22 C. 2. direfs, that that act ſhall be 
conftrued moſt largely and beneficially for the ſuppreſling 
of conventicles, &c. and that no proceedings thereupon 
ſhall be impeached' for want of form. Conv. afficmed, 
Caf. by Durif. and , 1 V. 320. | 

And if any petſon ſhall willingly and of purpoſe malici- 
ouſly or contemptuouſly come into any congregation per- 
mitted by this ad, and diſquiet or difturb the fame, or 
miſuſe any preacher ; ſhall, on proof thereof before any 


_ Juſtice, by two witneſſes,” find two ſureties in 30 l.; and in 


Being appointed 
to offices, may 
appoint a de- 
puty, 


Diſabilities be- 
fore the revolu · 


default of ſuch ſureties, ſhall be committed to priſon till 
the next ſeſhons ; and upon conviction at ſuch ſeſſions, 
ſhall forfeit 20 l. to the king. 1 . AM: c. 18. ( 18. 
And if any perſon diſſenting from the church of E- 


und as aforeſaid ſhall be appointed to the office of high 


conſtable, petty conſtable, churchwarden, overſeer of the 
poor, or any other parochial or ward office, and ſhall ſeru- 
ple to take upon him the office, in regard of the oaths of 
otherwiſe, he may execute the ſame by a ſufficient deputy, 
that ſhall comply with the laws on this behalf, Provided 
that the deputy be allowed and approved, by ſuch perſon, 
and in ſuch manner, as ſuch officer ſhould by law have 
bren allowed and approved; 1 . & AM. c. 18. / 7. 


| I. Difenting miniſters. 

(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 
upon him to teach or preach in any meeting or conventicle, 
under pretence of any exerciſe of religion, ſhall, unleß 
only in paſſing upon the road, or unleſs required by lega! 
proceſs, come within five miles of a city, town corporate, 
of borough, without taking an oath of allegiance therein 
mentioned; on pain of 401. one third to the king, one 
third tu the poor, and one third to him who ſhall ſue in 
the courts at Hgftminfter, aflizes, or ſeſſions. And two 
joſtices, on oath of the offence, may commit him for 62 
months. | | 

- Fa) And by the 22 C. 2. c. 1. If any perſon ſhall take 
upon him to preach or teach in any meeting or conven- 
ticle, in other manner than according to the practice of the 
church of #»gland, he ſhall forfeit for the firſt offence 20. 
and for every other offence 40 l. And if he be a ſtranget, 
or in the ju at of the juſtice of the peace before whom 


he is convicted unable to pay, it may be levied on the 
(3) And 


todo of any perſon preſent. 


Diſſenters. 


(3) And by the 13 & 14 C. 2. c. 4. . 14. No perſon 
ſhall preſume to conſecrate and adminiſtet the ſacrament 
before he be ordained prieſt, according to the form and 
manner of the church of England, on pain of rool. 


Now by the aforeſaid act of toleration, and by the 19 Privilege given 
G. 3. c. 44+, No perſon diſſenting from the church of d — 
England, in holy orders, or pretended holy brdets, or pre- 
tending to holy orders, nor any preacher of teacher of any 
congregation of diſſenting proteſtants, ſhall be liable to 
any of the aforeſaid penalties, who ſhall, at the ſeſſions as 
aforeſaid of the place where he ſhall live, take the ſaid 
oaths of allegiance and ſupremacy, and ſubſcribe the ſaid 
declaration againſt popery, and alſo make and ſubſcribe a 
declaration in the _—\ 33 4 5 4 B. do 
| detlare, in the preſence of almighty Gol, that I am 
yr and a proteſſant, + 6 ſuch, that I balirue that 
the ſcriptures of the old and new teflamint, as commonly ro- 
ceived among proteflant churches, do contain the revealed will 
of God; and that I do receive the ſame as the Yule of my 
<Arint and practice: For the regiſtring of which he ſhall . 
pay 6d, to the officer of the court, and no more, and 6 d. 
fot a certificate thereof ſigned by ſuch officer. ; £7 

And any preacher or teacher, duly qualified, ſhall be Beirg — 
allowed to officiate in any congregation, although the at. 
ſame be not in the county where he was ſo qualified ; 
provided that the place of meeting hath been duly certi- 
fied and regiſtred; and ſuch teacher or pteacher ſhall, if 
required, produce a certificate of his having ſo qualified 
himſelf, under the hand of the clerk of the peace where he 
was qualified; and ſhall alſo, before any juſtice of ſuch 
county where he ſhall fo officiate, make and ſubſcribe 
ſuch declaration, and take ſuch oaths as aforeſaid, if re- 
quired. 10 An. c. 2 {. 9. | 

And every ſuch teacher and preacher, having taken the Exempted from 
oaths, and ſubſctibed as aforeſaid, ſhall from thenceforth 
be exempted from ſerving in the militia of this kingdom, 
and from ſerving on any jury, or of being appointed to 
bear the office of churchwarden, overſeer of the poor, 
br any other parochial or ward office, or other office in 
any hundred, city, town, patiſb, diviſion, or wapen- 
take, 1 V. & M. c. 18. J. 11. 19G. 3. c. 44. J 1. 

26 C. 3. c. 107, 427. | 
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Diſſenters . k 
1 Diſſenting ebvonaters, 
(1) By che 23 Kl.. 1. If any perſon. ſhall keep . 


ſchoolmaſter, who ſhall not repair to church, or be allowed 
by the biſhop, he ſhall forfeit 10 l. a month, and the 
ſchoolmaſter. hall be imprifoned for a year, _ 

(2) By the.17 C. 2. c. 2. No perſon ſhall be ſchool- 
maſter, or take any boarders or tablers to be inſtructed by 
himſelf or any other, without taking an oath; of allegiance 
therein mentioned, on pain of 401. | 

(3) By the 13& 14 C. 2. c. 4. Every ſchoolmaſter 
keeping any publick or private ſchool, and evety perſon 
inſtructing or teaching any youth in any houſe or private 
family as a wtor or ſchoolmaſtgr, ſhall, before his admiſ- 
ſion, ſubſcribe; before the ordinary the declaration of con- 
formity to the hturgy of the church of Englang, on pain 
of being diſabled to hold the (aid ſchool, _ And if any 
ſchoolmaſter, or other perſon, inſtruQing or teaching 
youth in any private houſe or family as tutor or ſchool. 
maſter, ſhall reach any youth as tutor or ſchoolmaſter, be- 
fore licence obtained from the biſhop or ordinary of the 
dioceſe, and before ſuch ſubſcription as aforeſaid ; he ſhall 
- for the firſt offence be impriſoned three months, for the 

ſecond and every other offence be impriſoned three months, 
and forfeit 51. . 


But by the 19 G. 3. c. 44. No diſſenting miniſter, 
nor any other proteſtant diſſenting from the church of 
England, who (hall take the aforeſaid oaths, and make and 
ſubſcribe the abovementioned declaration againſt popery, 
and the declaration herein before mentioned, ſhall be pro- 
ſecuted in any court whatſoever, for teaching and inſtruct- 
ing youth as a tutor or ſchoolmaſter. 

Provided, that this ſhall not extend to the enabling any 

perſon diſſenting from the church of England to hold the 
maſterſhip of any college or ſchool] of royal foundz- 
tion, or of any other endowed college or ſchool for 
the education of youth, unleſs the ſame ſhall have been 
founded ſince the firſt year of king Villiam and queen 
Mary, for the immediate uſe and benefit of proteſtant dil- 
ſenters. 2 "x 


Note, The forms of the ſaid oaths and declaration are 
inſerted in the title Maths, 


— " Th, 
p4 "14; * 
* 431 * 


-wiſtrels, . 


A Diſtreſs is the taking of a perſonal chattel out of the 
poſſeſſion of the wrong doer, into the cuſtody of the 
party injured, to procure a ſatisfaftion for the wrong com- 
mitted : and is of two kinds ; either for cattle treſpaſſing 
and doing damage, or for nonpayment of rent or other 


duties, 
The remedy for recovering rent by way of diſtreſs ſeems 


firſt to have come over to us from the civil law. For an- 
ciently in the feudal law, the not paying attendance at the 
lord's courts, - or not doing the feudal ſervice, was a for- 
feiture of the eſtate: But theſe feudal forfeitures were 
afterwards turned into diſtreſſes, according to the pigno- 
rary method of the civil law; that is, the land that is let 
out to the tenant is hypothecated, as a pledge in his 
hands, to anſwer the rent agreed to be paid to the land- 
lord, and the whole profits ariſing from the land are 
liable to the lord's ſeizure for the payment and ſatistaction 


thereof, | 
Concerning which we will ſhew, 


I. For what cauſes a diſtreſs ſhall be. 

II. What goods may be diſtrained, and what not. 
III. At what time the diſtreſs ſhall be taken. 
IV. Where the diſtreſs ſhall be made. 

V. Goods fraudulently conveyed off the premiſes, 
VI. That reaſonable diſtreſs ſhall be taken. 
VII. Manner of making diſtreſs. 

VIII. Diftreſs how to be demanded. 
IX. Of reſcous and pound breach, 
X. Replevying the diſtreſs. 
XT. Sale of the diſtreſs. 
XII. Irregularity in the proceedings. © 
XIII. Landlord re-entering on nonpayment. 
XV. Caſe of tenant holding over, k 
AV. Attorning to ſtrangers. 
AVI. Deſerting the premiſes. | 
XVII. Rent in caſe of an extent or execution, 


III. Rent on the — of tenant for life 
9003 2 Rent 
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Rent in arrear. 


Diſtreſs, 
XIX. Rent how far recoverable by executors or 
adminifirators. 
XX. Of dies by werrant of juſtices of th 


peace. | 


J. For what cauſes a diſtreſs ſnall be. 


Diſtreſs for rent muſt be, for rent in arrear ; therefore 
it may not be made on the ſame day on which the rent 
becomes due; for if the rent is paid in any patt of that 
day, whilſt a man can ſee to count money, the payment iz 


It muſt not be after tender of payment; for if the 
landlord come to diſtrain the goods of his tenant for rent 
behind, before the diſtreſs the tenant may upon the land 
tender the arrearages, and if after that a diſtreſs be taken 
it is wrongful; and if the landlord have diſtrained; if the 
tenant, before the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer is unlawful. Even fo it is, in caſe 
of a difireſs for damage feaſant (or damage done by eat- 
tle, treſpaſſing), the tender of amends before the diſtreſs 
maketh the diſtreſs unlawful; and after the diſtreſs, and 
before the impounding, the detainer unlawful. 2 l. 
107. | 
Bat in this caſe, altho* the owner tender ſufficient 
amends, yet he cannot take his beaſts out of the pound, 
if the amends be refuſed ; but he muſt replevy: and if it 
be found at the trial that the amends was not ſufficient, 
the perſon on whom they treſpaſſed ſhall have damages; 
if the amends tendered were ſufficient, then the owner of 
the beaſts ſhall have damages. Dr. & St. 112. 

In the caſe of Firth v. Purvis, M. 34 G. 3. which was 
an aCtion to recover treble damages for pound breach upon 
2 M. & M. c. 5. The caſe was, The landlord diſtrained 
four pipes of beer for rent in atrear, and impounded them 
in a convenient part of the premiſes, which was @ publick- 
houſe, and gave proper notice to the tenant, with intent 
to appraiſe and fell the ſame; That about an hour aſter 
the diſtreſs was made, "while the landlord was upon the 
premiſes, the tenant ſaid to him, „Come to the bar 
« with me, and I will pay you your rent add demands, 
and at the ſame time he pulled 2 purſe out of bis pocket 
which be beld in his, hand; 10 whicb- the landlord an. 
{wered, <* No, I will not have the money, [ will have 
the caſks I have ſeized,” Subſequent offers to pay — 

| | ic 


Diltrels, 


were made to the landlord, which he refuſed, inſiſting 
_ the treble damages. The caurt were inclined to 
think that this was not a good tender, but (aid, that at 
any rate a tender after impquoding the diſtreſs made, was 
inſufficient. - Durnf. and Eaft, 5 V. 432- 

The like remedy may be had by diſtreſs, impaunding Seck rent» and 
and ſale ; in caſes of rent-(eck, rents of aſſine, and chief chief rents. 
rents, as in caſe of reats reſerved upon leaſe. 4 G. 2. 
6. 28. /. 5. 

= — are three kinds of rents; rent ſervice, rent 
charge, and rent /ect. 

Rent ſervice is, where the tenant holdeth his land of 
his lord by fealty and certain rent; or by homage, fealty, 
and certain rent; or by ather ſervice, and certain rent. 
And it is called a rent ſervice, becauſe it hath ſome cor- 
poral ſervice incident to it, which at the leaſt is fealty. 
1 Infl, 141, 2. 

Rent charge is ſo called, becauſe the land for payment 
thereof is charged with a diftreſs : but before this a& ſuch 
diſtreſs could not be ſold, but only detained till the rent 
ſhould be paid, 

If the rent be reſerved, without any clauſe put in the 
deed of diſtreſs for the ſame, then it is called a rent fechs 
redditus fiecus, or dry rent: and the difference between 
a tent charge and a rent ſeck is, that there is a clauſe of 
diſtreſs annexed to one, and no ſuch clauſe to the other 
and therefore the one is a charge upon the land, but for 
the other the grantze had formerly no remedy but to 
charge the p-rſon of the grantor in a writ of annuity, 
1 /nfl. 143. 

Rents of afſize are the certain rents of freeholders and 
ancient copyholders, ſo called, becauſe they are aflized and 
certain, and thereby diſtinguiſhed from redditus mobiles, 
farm rents for life, years, or at will, which are variable 
and uaceriain, 2 f. 19. 

On a parcel demiſe, or verbal leaſe, where the quan- Agreemeut not 
tum of the rent agreed upon can appear in certain, the by dees. 
landlord may diſtrain: But whereas there are often diffi- 
culties when the agreement is not by deed, the landlord in 
ſuch caſe may recover a reaſonable ſatisfaction in an action 
on the caſe, for the uſe and occupation of the lands. 

And if ia evidence on the trial, any parol demiſe, or any 
agreement. (not being by deed) whereon a certain rent 
was reſerved, hall appear; the plaintiff ſhall not there- 
fore be nonſuited, hut may make uſe thereof as an evi- 
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denee of the quantum of the damages to be recovered, 


1+. Dl... 
Rent reſerved 80 an Gion of debt may be brought agzinſt a tenant 
-— dag for life, in purſuance of the- ſtatute” of the 8 An. c. 14. 
y which evaQteth, that whereas betore- the ſaid ſtatute no 
* achon of: debt did he ag «Init a tenant tor lite or lives, for 
any arrears of rent during the continuance of ſuch eſtate 
for. life ot lives; it ſhall be lawful, for any perſon having 
any rent in arrear or due upon any leaſe or demiſe for life 
or lives," to bring an tion of debt for ſuch arrears, in 
like manner as he might have done in caſe ſuch rent were 
reſerved upon'a leaſe for years, fe 4. 
Leaſe deter- Perions having rept - is .arrear, upon any leaſe deter- 
mined, mined, may diftrain for ſuch arrears after the determin- 
ation of the leaſe, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in fix 
kalendar months after the determination of ſuch leaſe, and 
during the continuance of ſuch landlord s title or intereſt, 
and during the poſſcſſion of the tenant from whom ſuch 
arrear became due. 8 An. c. 14. /. 6, . 
In the caſe of Beavan againſt Delahay and Lewis, E. 28 
G. 3 in the common pleas, It was determined, that a 
cuſtom, that a tenant may leave his away going crop in 
the barns and outhoules 'of the farm for a certain time 
after the leaſe is expired, and he has quitted the premiſes, 
is goed: And the landlord may diſtrain the corn ſo left 
for rent in arrear, after fix months have expired from the 
determination of the term, Caf, by H. Black. x V. 5. 
Leaſe renewed, Whereas many perſons hold confiderable | eſtates by 
| leaſes for lives or years, and leaſe out the ſame in parcels 
to ſeveral under tenants; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the undec 
leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renew- 
ing of the principal leaſe; it is enaded, that in ſuch 
- caſe, the chief leaſes may be renewed, without ſurren- 
dring all the under leaſes; and the like diſtreſs or entry 
may de had, as if the former chief leafe had been i)] 
kept on fout-and continued, or the under leaſes had been 
renewed under ſuch new principal leaſe, 4 G. 2. c. 28. 
. 6, F : r 
Two diftreſſes V Before the ſtatute of the 17 C. 2. c. 7. in caſe à diſ- 
for ont rent, tteſs was too little, whete ſafficient diſtreſs was to be had, 
2 man could not diſtrain again, be the demand never fo 
grest; for it was his folly that at firſt he diſtrained no 
mere. Mo. 7. Com. 346 50 
3 — 
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Diſtrels. 

Bot now, by the ſaid ſtatute, in all caſes where the 

value of the cattle diſtrained ſhall not be found to be to 

me full value of the arrears diſtrained ſor; the party to 

whom (ſuch arrears were due, his executors or adminiſtra- 

tors may diſtrain again for the reſidue of the ſaid arrears. 


/ So in like manner, where the diſtreſs is made by virtue 


of the warrant of a juſtice of the peace, in nature of an 
execution, And the diſtinction ſeemeth to be this: where 
a perſon hath an entire duty, he ſhall not ſplit the entire 
ſum, and diltrain for part of it at one time, and for part 
of it at another time, and ſo tottes quoties, for ſeveral 
times; for that is great oppreſſion, But if: a man ſeizeth 
for the whole ſum that is due to him, and only miſtakes: 
the value of the goods ſeized (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, race 
horſes, and the like), there is no reaſon why be ſhould 
not afterwards complete his execution by making a further 
ſeizure, Burr. Mansf. 589. 

in treſpaſs for taking goods, the defendant juſtified, that 
he demiſed ſome: ten2ments to the plaintiff for one term, 
and others for another term; and that rent being in at- 
rear on both demiſes, he diftraſned the goods: on demur- 
rer the diſtreſs was held ill; for theſe being ſeparate de- 
miſes, there ought to have been ſeparate diſtreſſes on the 
ſeveral premiſes ſubject to the diſtinct rents; and no dif- 
treſs on one part can be good for both rents, for theſe rea - 
ſons therefore, the plaintiff had judgment. 2 Str. 1040. 

But where lands lying in different counties are held 
under one demiſe, at one entire rent; in ſuch caſe a diſ- 
treſs may be lawfully taken in either county for the whole 
rent in arrear. 1 L. Raymond, 55. 

If any diſtreſs and ſale ſhall be made, for rent in ar- 
rear and due, when none is in truth due, the owner. ſhall 


One diftreſs on 
two ſeparate 
demiſes, 


Lands lying in 
different coun- 
tics. 


Diftraining 
where no cent 
is due. 


recover double value with full coſts. 2 V. Sefſ 1. c. 5. 


15. 

And if the diſtreſs be taken of goods without cauſe, 
the owner may make reſcous ; but if they be diſtrained 
without cauſe, and impounded, the owner cannot break 
the pound and take them out, becauſe they are in the 
cuſtody of the law. 1 /. 47. 


I. What goods may be diſtrained, and what not. 


Diſtreſs for rent muſt be of a thing, whereof a valu- 
able property is ia ſomebody ; and therefore dogs, bucks, 


Valuable pro- 
erty. 


docs, 
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horſes at livery, 


Diſtreſs. 


does, conies, and the like, that are ſera natura, cannot 
be diftreined. 1 1n/l. . 245 | 

. 'Altho' it be of valuable property, :as a horſe ; yet when 
a mn or woman is riding on him, or an axe in a man's 
hand cutting of wood, and the like, they are for that 
time privileged, and cannot be diſtrained. Id. 

But it is laid, that if one be riding upon a horſe damage 
feaſant; the borſe may be led to the pound with the rider 
upon him. 1 Sid. 440. 442. 

But in the ogſe of Storey v. Robinſon, H. 35 G. 3. upon 
an action of treſpaſs for an aſlault and falſe impriſonment, 
and-for ſeizing and leading away the plaintiff's horſe upon 
which he was riding.—L, Kenyon Ch. J. ſaid, This dil 
treſs cannot be ſupported. All the authorities upon this 
point are collected together in the notes in Hargr. Co. Lit, 
47+ and the clear reſult of them is that ſuch a diſtreſs is 
illegal. If it were permitted to a party to diſtrain a horſe 
while any perſon is riding on him, it would perpetually 
lead to a breach of the peace, Judgment for the plaintiff, 
Durnf. and Ea, 6 V. 138. 

And it hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diſtrained for rent (altho' they 
may for damage feaſant); but bath cart and horſes may, if 
the man be not upon the cart. 1 Vent. 36. 

- Valuable things {hall not be diſtrained for rent, for be- 
nefit and maintenance of trades, which by conſequent 
are for the commonwealth, and are there by authority of 
law: as a horſe in a ſmith's ſhop ſhall not be diſtrained 
' for the rent iſſuing out of the ſhop, nor an horſe in an 
hofiry, nor the materials in a weaver's ſhop for making of 
cloth, nor cloth or garments in a taylor's ſhop, nor (ſacks 
of corn or meal in a mill, nor any thing diſtrained for 
— feaſant, for it is in cuſtody of the law; and the like, 
1 . 47. . 

In — of Francis and Wyatt, T. 4 G. 3. Mr. yen 
the landlord diſtrained for rent a chariot of Mr. Francis 
who thereupon brought a replevy ; ſetting forth, that the 
coach houſe in which his chariot was taken, was part 
certain other coach houſes and ables known by the ap- 
pellation of the Talbot livery fables, whereof one Matthew 
Wilkinſon was the tenant and occupier under a demiſe from 
the ſaid Mr. Hatt for a term of years, at the annual rent 
of 601, That Wilkinſon, during ſuch his occupation of 
the premiſes, uſed and followed the trade and buſineſs 
' _ of common public livery ftable keeper, for keeping 
gentlemen's horſes and ſetting up their coaches and 


5 4 4 Carriages 3 


Diftreſs, 
carriages: That the plaintiff Mr. Nane Tet up his 
chariot there, at livery, with the ſaid Millign as at 2 
common public livery ſtable keeper's; and that the 
landlord Mr, Wyatt took bis chariot, fo ſtanding in the 
ſaid coach houſe, as a diſtreſs for rent due to him from 
the ſaid Miilinſon, to the wrong and injury of the ſaid 
Mr. Francis. queſtion was, Whether « gentleman's 
chariot, which ſtood in a coach houſe belonging to a 
common livery ſtable keeper, ' was diſtrainable for rent 
due to the landlord from the livery fiable keeper. For 
the plaintiff Mr. Francis it was argued, that the livery 
ſtable is exactly upon the foot of a common inn, and in- 
titled to the ſame privileges and exemptions; and is 
equally to be protected, upon the principles of neceſſity, 
utility, and convenience to the community; and if horſes 
and carriages are not privileged therein, it will put an end 
to that branch of commerce. And the common caſes 
were cited, of goods carried to a fair or market, and the 
horſe carrying the fame, of corn ſent to a mill, cloth to 
a taylor, wool ſent to be ſpun, ſtuffs ſent to a'dyer, goods 
ſent by a carrier, or left at a common wharf all which 
are privileged from diſtreſs, For the landlord,” it was ar- 
pued, that theſe coach houſes are not in the nature of 
common inns, for the maſter of them is not bound to take 
in horſes and carriages as an innkeeper is, any more than 
the mafter of a publick boarding ſchool is bound to receive 
all boarders, or a common brewer to ſerve all cuttomers : 
That the right of putting up horſes and carriages in the 
one ariſes from private contract; in the other, from au- 
thority of law, which is the ground of the protection 
extended to theſe houſes by law. If indeed the plaintiff's 
carriage had been ſent to a coachmaker's to be repaired, 
it might for the time have been privileged z but here is no 
ſuch neceſſity. By hiring the coach houſe (whether by 
the week, the quarter, or the year) he becomes an under- 
tenant, and muſt be liable to the landlord's diſtreſs, as 
much as a man who hires an unfurniſhed room in 2 
lodging houſe, -By L. Mansfeld Ch. J.: Whatever 
may be the law of this caſe, it is worth the landlord's 
while to confider the conſequences of taking ſuch a 
diſtreſs, which will ruin bis eſtate. For if it ſhould be 
determined that carriages and horfes ſtanding at livery 
are liable to be diſtrained by the landlord for rent, the 
livery tables will be all deſerted and undone ; for no pru- 
dent man will make himſelf liable to ſuch an hazard. 
Therefore let this caſe ſtand over for: farther 8 
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Diſtrels. 


and let the landlord in the mean time ſetiouſly conſider 
how far in prudence he ought to preſs. the queſtion.— 
But Mr. Francis perceiving the opinion of the court to be 
ag inſt him, did not think proper to bring the matter to 2 
further argument. And afterwards, in the Zafter. term 
following, the landlord moved ſor judgement, and judge. 
ment was given for him, upon the ground of its being part 
of the profits of the premiſes; which diſtinguiſhes it from 
the caſe of goods ſent to be manufactured, and the like, 
Burr. Mansf. 1498. Black, Nep. 483. 


Tools of a man's 4. Beaſts belonging to the plough ſhall not be. diſtrained 


profe ſſion, 


(which is the ancient common law of England, for no man 
ſhall be dſtrained- by the utenſils or- inftruments of his 
trade or profeſſion, as the axe of the carpenter, or the book 
of a ſcholar) while goods or other beaſts may be diſtrained, 
2 Inf. 47. | «4 
But this rule holds only in diſtrefſes for tent arrear, 
amerciaments, and the like; but doth not extend to caſes 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute; as ſor poor rates, and the like, 
3 Salt. 136, | | 

So in the caſe of Hutchins and Chambers, E. 31 G. 2. 
On a ſpecial verdict: Several geldings were diſtrain ed for 
the poor rate, which were ſtated to be beaſts of the plough 
and cart; when there were other goods more than ſuffi- 
cient to anſwer the value of the demand, It was ob- 
jected, that by the ſtatute of 51 H. 3. fl. 4. ( which was 
alſo in affirmance of the common law) nene ſhall be diſe 
trained by his beafis that gaigne bis land, In the argument 
of this cauſe it was obſerved, that this duty, on. the fta- 
tute of the 43 Eliz. is not a tax upon the land, nor pay- 
able out of it, but a charge upon the perſon: and it is3 
tax throughout the kingdom,” and for publick benefit: 
That it is not to be conſidered upon the foot of a com- 
mon law diſtreſs : That the nature, deſign, and end of this 
publick duty cequi:ed the moſt effectual and ſpeedy re- 
medy that could be deviſed : That the reaſon, why beaſts 
of the plougb could nat be diſtrained at common law, will 
not hold in the preſent caſe. , I his. is ſimilar to an exe- 
cution, and eſſentially different from a diſtreſs at common 
law. By the common law the diſtreſs could not be fold: 
It was only taken nomine pare, not 28 a ſatisfaction 
(which this is) for the duty, Tbe reaſons for the privi- 
lege do not now hold. Agriculture then wanted, and te- 
quired encouragement, and mult have been impeded by a 
common law diſtreſs: Now it doth not. Fan he 
Wwe | thing 


F * 


Diſtrels. 
thing diſtrained could not be ſold, and remained uſeleſs : 
Now, it may be ſold. This diftreſs is not taken as 2 
pledge, or a mean to compel ; but for a ſatisſaction for 
— itſelf, a perſonal duty, and of à publick nature. 
And by L. Mam field Ch, J. This ſeiſing is but partly 
analogous to the common law diſtreſs; but is much more 
analogous' to the common law execution. In the old 
common law diſtreſſes, which were in nature of à min- 
bene to compel payment, it would have been abſurd to 
have foffered the implements by which à man gained bis 
livelihood to be holden as a pledge; becauſe that would 
have been taking from the man the only means he had 
of being able to pay the debt. But this reaſon doth not 
hold, here the things diſtrained may immediately be ſold 
by way of ſatis faction; which, though called a diſtreſs, yet 
really is, in this reſpect, an execution. And in caſes of 
execution; "beaſts of the ptough may be diſtrained, altho* 
there be other ſufficient" diſtreſs. And the court were 
unanimouſly of opinion, that ' beaſts of the plough are 
diſtrainable-ander the ſtatute of the 43 Flix. and ſuch like 
acts of parliament, Burr. Aan. 579. f 
And in the caſe of Gerten and another v. Fallser, H. 
31 G. 3. in trover for three looms, a ſpecial caſe was re- 
ſerved. The plaintiffs; being manufacturers of ſmall warey 
at Manchefter, employed one Minitin as a ſmall ware-wea- 
ver there, to make linen and cotton” tapes for them; and 
for that purpoſe lent him two looms for himſelf and wife 
to weave upon, and ſome time after lent him another 
loom. Minilin and his wife worked upon two of the 
looms, and a journeyman of Minitin's had been ſeen to 
work on one of them. The looms were uſed and 
worked upon in a part of a houſe in which Mini bin re- 
ſided at Manchefter, which was let to him by the de- 
feodant, © For the uſe of the looms Minikin was not to 
pay the plaintiffs any thing, but was to work for them 
only, which was ſtated to be a cuftomary method at Man- 
chifter for workmen" in that way. Mznikin being tenant 
to the defendant of part of bis houſe, and rent being due 
for the ſame; the defendant diſtrained the ſaid looms ſo 
lent to Minikin, for rent upon the premiſes ; and. after- 
wards fold the ſame according to the ſtatute. At the 
ume of the diſtreſs there were no other goods upon the 
premiſes. -L. Kenyon Ch. J. It is not neceſſary in this 
caſe to decide the queſtion which (it was ſaid) was in- 
tended to be raiſed on the conſtruction of the ſtatute of 
2W. & M. c. 5. whether all goods are liable to diſtreſs 
5 I for 
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for rent, becauſe thete are other grounds here to werrant 


us in determiniag that the diſtreſs was properly taken. It 
will de ſufficient to decide that caſe whenever it (hall 
ariſe: but I cannet refrain from obſerving, as it ſtrikes 
me-at preſent, that that act of parliament has not taken 
away all privileges from diſtreſs, but has merely given the 
power of ſelling thoſe things which might have di. 
trained before. | This caſe might have been Rated more 
explicitly, particularly if the looms were in actual ve at 
the time of the diſtreſs ; however we muſt now detide on 
' the caſe 23 is fent to us. We may lay it down as a gene- 
ral propofition, that at this time all moveable chattels 
are diſtrainable, whatever may have been ſaid in ancient 
times to reſtrain the diſtreſs to thoſe things which partook 
of the profits of the ſoil : now, not only living animals, 
but alſo inahimate. things, may be diſtrained. But to 
this general ptopoſition there are ſeveral exceptions ; 
ſome things art exempt from being diſtrained on account 
of the place, and others on account of the things them- 
felves. - The anvil in the ſmith's hop, and the mill. 
Kone, are privileged, becauſe they are affixed to the free · 
bold ; and a temporary removal of the one or the other 
for the purpoſe- ſtated in the argument is not ſufficient to 
deſtroy that privilege, In the caſe of Proncis v. Wart 
{fee above); the court thought, that the ſame reaſon did 
not exiſt, that a livery ſtable ſhould have the. ſame privi- 
lege as a common inn. There are ſeveral other ex- 
ceptions,,which it is not neceſſaty to ſtate particularly; 
they" are alt collected in 3 Cm. Dig. 1123 from whence it 
appears that utenſils of trade ate not liable to be diſtrained 
while they are in actual uſe; one of the inſtances given 
is that of an ane in « carpenter's hand 3 and this exemp- 
tion is founded: on good ſenſe; it is allowed not only for 
the convenience of trade,” but for the preſervation of the 
peace. Aeris caruce are alſo -priviteged,” provided there 
be other ſufficient diſtreſs ; but if not, they may de diſ- 
trained. Now in this caſe it is not ſtated that theſe jooms 
were in actual uſe at the time of the diſtteſs, though 
they bad brett uſed and worked upon, which is too looſe 
and indefinite u finding to warrant» us in Tuppoling: that 
they were then in uſe 3 and it is ſtated that there were n 
other goods upon the premiſes liable to the diſtreſs 
Therefore I am of opinion that the diſtreſs. was properly 
made. Asuri, J. It is a general principle that all chat- 
tels found in 2 perſon's houfe are liable to be diftrained 
dy thie landlord ; it is true indeed that thete are ſome 
17 Exceptions 


"to the general rule, but this caſe does not come 
within either of thoſe exceptions. The foundation. of, 
this principle is that, as the landlord is ſuppoſed to give 
credit to 2 viſible ſtock on the premiſes, he ought to baye: 
recourſe: to every thing which he finds there. Now it 
does not appear ſrom the facts ſtated, that the looms. 
were privileged from diſtreſs. It is not found that they 
wete in work at the time of the diſtreſs; but it is ſtated 
that there were no other. goods liable to be, diſtrained ;, 


And it is a general rule that implements may be diftrained,, 


if there be no other goods ſubject to a diſtreſs. alter. 
J. Whether. goods. be the property of the tenant or 2 
ſtranger is perfectly immaterial, provided they be on the 
premiſes, aad be not privileged by law. from a diſtreſs. 
The queſtion - therefore. is, whether theſe goods, which 
were on the premiſes, be privileged by law from. bei 
diſtrained. Mr. J. Buller, bere read the following —— 
L. Ch. J. Miles judgment in the caſe of Simſen v. Har- 
court in the Common Pleas... 44. i8 G. 2, This was an 
action of trover for à ſtocking loom. The deſendant 
aded not guilty. The cauſe was tried, at Leicefler aſ- 
„ and a ſpecial verdict to the effect following. . That 
the plaintiff was poſſeſſed of a ſtocking frame of the va- 
lue of 8 l. which he let to J. Arm/irong. at g d. per week, 


who was by trade a ſtocking weaver ; that Amr ang was 


indebted to the deſendant in 553 l. ſor rent, and that ng 
other ſuſſicient diſtreſs being on the premiſes, the de- 
ſendant diſtrained this ſtocking frame for the rent in ata 
rear at the time when Armſtrong's apprentice was uſing 
the ſame z and the jury ſubmitted tothe court if, . &c, 
ſt, Whether a Rocking frame has any privilege at ul 
from being diſtrained ? 2dly, If it have, hether it wa 
not de diſtrained, when there is no other ſufficient di 
treſs to de found ? 3dly, Whether ot not (when ne 
ſuſicient diftreſs is to be found) it will be privileged by 
being in aſtual uſe? There are five things which by 
the common law are not diſtrainable : ſt, things an- 
nexed to the freehold; 2d. things delivered. to 
exerciling their. trade, as cloth in a taylor's ſhop ; 
— corn; 4th, inſtruments of the plough; gth, in- 
uments of trade. The three firſt were ge ay gti 


vileged ; the two leſt vnly jab mode. As to the firſt cbe7ß 
are not diſtrainable at this day z nor. was corn diſtcaig- 


able before the ſtat. of . and M. and the reaſon was 

becauſe they could not be reſtored in the ſame plight the 

were in when taken. Beaſts of the plough were ror We 
% » train 
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plight ; for the ſtocking then weaving muſt neceflatily be 


Things fired 50 
the freehold. 


removal is ove of neceſſity, and the ſtone Rl continues 


for 


which a replevia "Known again, as money one of a bag, cannot be diſtrained, 
e . 


trainable, in favour of huſb⸗ndty, which is for the gene- 
ral good of the nation 3* and if "they were diftrained, the 
means of à perſon's livelihood-would de taken away, which 
laſt” reafon holds for inſtruments of trade: © Co. Lite. 47. 
This frame is certainly ant inftrument of trade: And we 
are of opinion it may be diftrained when no other diſtreſs 
ie to be found. This puts an end to the two firſt queſ- 
tions. The chi-d is the only material one; and we are of 
opinion! that this ſtocking frame was not diſtrainable tho 
in actual uſe; becauſe it ould not be reſtored in the ſame 


damnifiecd; anothet reaſon is becauſe when it is in the 
Giſtody of any perſon in actual! uſe, it cannot be taken 
away without à breach of the peace. 1 fl. 47. There 
is a plain diltinQion in Bratton; and all dhe other books, 
between cut alle otigſa, and thoſe in dual uſe, There ig 
but one caſe which looks the contrary way, (viz) 1 Sid, 
440. and even there 2 quzrtis wade; and Lam far from 
thinking that c#ſe to be law For theſe rexſorts ler the 
plaintiff have judgthent.“ "Now tde preſent caſe: falls 
within the fifth claſs, which Ch. J. Willes ſaid was only 
privileged ub made; they are only under the ſame pro- 
tection as averia cnhrucæ. The point in that caſe was that 
the frame could not be diſtrained, becauſe it was in ctual 
uſe at the time And for the reaſon” tow! given by 
L Kenyon; a diſtreſs could not be made under ſuch circum- 
ſtances without'a breach of "the'prace, ' As therefore the 
loom in this caſe were not in actual uſe at the time of the 
diſtreſs, 1 am of opinion that the plaintiffs ate not enti- 
tled to recover. Gre/ . delivered his opinion to the ſame 
effect. Poſted to the defendant Dura. & a, 4 V. 565. 
Furnsces, c uldrohs, of other things fixed to the free · 
hold, or the doors or windows of 4 houſe,” or the like, 
Tanfot be diffrained.” 1 %% HO 
A mill ſtone is not diſtrsinable, mougb'it be yemoved 
wut of its proper place in order to be pieked j becauſe ſuch 


of the mill; © it is of a ſmitn's #nviF6n which he 

rs, for this is aceounted part of the forge; — it be 
vor actually — oy nails to the . . Dia. 
.. 23. * Nee . 
Things for which a replevin vill not "Hes fo 28 to be 


1 Bor. Abr. 109. eee ee 
Bot money in 2 bag lealed may de bitrined J for that 
. * Goods 


Dilktels - $77 


Goods in the cuſtody of the Jaw are not diftralniabley Gee, i eren 
therefore goods diftrained for damage feaſant, cannot be gf the lav. 
taken for rent, ner goods in a bailiff's hands on an execu- 
tion, nor goods ſeized by proceſs at the ſuit of the king, 
becauſe they are in the cuſtody of the law. Co. Lit. 47. 

By the 2 W. eff. 1. c. 5. Perſons having rent atrear Cora or bay cut. 
on any demiſe, leaſe, or contract, may ſeize and ſecure 
any ſheaves or cocks of corn, or corn looſe or in the ftraw; 
or hay being in any barn or granary, or upon any havel, 
ſack, or fick, or otherwiſe upon any part. of the land 
charged with rent, and may lock up of detain the ſame in 
the place where found, in the nature of a diſtreſs ; fo as the 
ſame be not removed to the damage of the owtier, out of 
the place where found arid ſeized, but be kept there (as 
impounded) till teplevied or fold, / 3. 

Alſo by the 11 G. 2. c. 19. The landlord may take Corp or hay 
and ſeize corn, graſs, hops, roots, fruits, pulſe, or other leg 
product growing, as a diſtreſs ; and the ſame may cut, 

ther, make, cure, carry, and lay up when ripe, in the 

arns or other proper place on the premiſes; and If there 
ſhall be no barn or proper place on the premiſes, then in 
any other batn or proper place which he ſhall procure, ſo 
hear as may be to the premiſes ; the appraiſement whereof 
ſhall be taken when cut, gathered, cured, and made, and 
hot before. /. 8. 

And notice of the place where the goods ſo diftrained 
ſhall be lodged, ſhall in one week after the lodging thereof 
be given to the tenant, or left at the laſt place of his abode» 


* 


1 

: Generally, whatever goods and chattels the landlord Catite de- 

finds upon the premiſes, whethet they in ſact belong to the paſtute«- 

tenant or a ſtranger, are diſtrainable by him fot rent; "for | 

otherwiſe a door would be opened to infinite frauds upofi 

the landlord ; and the ſtranger hath his remedy over by 

action on the caſe againſt the tenant, if by the tenant's de- 

fault the goods are diſtrained, ſo that he cannot rendet 

them when called upon. 3 Blackft. 8. 
But on particular circumſtances perhaps a court of equi 

may relieve, As in the caſe of Fut and Joyce, T. 1 

in the common pleas; a perſon driving ſheep to Lindon to 

ſell, by agreement with the maſter of an inn, put them iat 
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1 the ground at fo much a ſcore for a night. The landlotd 15. 
a ſeeing them, aſked whoſe they were, but conſented to their ; TY 
ſtaying there, and afterwards diſtrained them for rent due " Fa. 4 
i to him from the maſter of the inn. And it was adjudged | 4 
for the landlord. 3 Lev. 260. 2 Fentr. 30. Bat In as 
15 the ſumaæ caſe,” upon a bill for relief in equity, tue lords | 
Vor. I. Pp com- 


Diltre(s. - 


commiſſioners ſeemed to think, that the grounds lying t 
the inn, and uſed therewith, ought to have 7 by hg 
lege as the ing hath, and that paſſenger's cattle ought not 
to be diſtrainable there. 2 Fern. 129, —— And it 
peared in this caſe, that on the landlord's coming and ſeeing 


the ſheep, he pretended to be angry. Upon which the 


owner offered to take out the ſheep, at which time th 

were not diltrainable for the rent, having not been levant 
and couchant (that is, baving not ſo long remained upon 
the, ground, as to have laid down and riſen up again to 


feed). So that the court looked on the conſent as a fraud, 


Cattle eſcaped. 
en the premiſes» 


to get them to be left all night, by which they became lia- 
ble to the diſtreſs. - And it was decreed, that the Jandlord 
ſhould anſwer for the value of the ſheep, and pay colts both 
in law and equity, Prec. Ct nc. 7, 

Where a ſtranger's beaſts eſcape into the land, they 
may be diſtrained for rent, though they have not been le- 
vant and couchant, provided they are treſpaſſers: But if 
the tenant of the land is in default, in not repairing his 
fences, whereby the beaſts came into the land, the landlord 
cannot diſtrain ſuch, beaſts, though they have been levant 
and couchant, unleſs he have cauſed notice to be given to 
the owner, and the owner ſuffers them to remain there 
afterwards. Lutw, 364. 

But in caſe of an ancient ſeignory, the lord may diſ- 
train cattle for ſervices, which came in by eſcape, though 
they were not levant and cauchant ; although it be in de- 
fault of the fences, which the tenant of the land ought to 
maintain; becauſe the lord hath nothing to do with the 


.. repairing of the fences, and he hath no remedy but by dif- 
tteſs: But the owner may prevent the diſtreſs, by making 


freſh purſuit; for then the cattle remain as it were in 
his own poſſeſſion. L. Raym. 168, 9. H. 8 W. Kemp. 
and Crews. a 

But in caſe of rent reſerved upon leaſe for years. the 
landlord cannot diftrain ſuch cattle, until they be levant 
and couchant ; for if the landlord had had the lands in his 
own bands, he ought to have repaired the fences; and 
when he puts in a leſſce, he ought by covenant to oblige 
bim ts repair : and therefore in that caſe, if the Jaw would 
allow the landlord to diſtrain the cattle of a ſtranger which 
come in by eſcape, before that they be leyant and couchant, 
it would be in effect to allow a man to take advantage of 


his own wrong. Therefore if the cattle. come in by de- 


fault of the owner of the caule, then they may be diftrained 
before they be levant and couchant; and if in default of 


the tenant of the land, there they cannot be diſtrained * 
| Sy , p « 1 


til they bare been levant and couchant, that is to ſay, for 
rent upon leaſes for years. And in ſuch caſe tbe landlord 
ſhall not take the cattle before that he has givea notice to 
the owner, that chey-are upon the land liable to bis diſ- 
treſs 3 and if he doth not come to..take them away, then 
become diſtrainable. And by Treby chief juſtice ; 
where the n feder accidentally, there they are not 
diſtrainable, until they have been levant and couchant; 
but if they eſcape by default of their owner, they are diſ- 
trainable the: firft minute. 7d, f 
In the caſe of Brodon and Pierce, H. 1690, where 3 
rent charge was arrear for 20 years, and cattle eſcaped out 
of. the next ground, and were diſtrained ; lord Nottingham 
(in equity). relieved agaioſt it. 2.Vern. 231. 


A man may diſtrain beaſts damage-feaſant, that is doing Cattle damages 


damage or areſpaſiog upon bis land 3 for it is highly 
reaſonable that the owner of the land ſhould defend bim- 
ſelf from injury: by driviog out the beaſts, and likewiſe by 
diſtraining the: thing thor did the injurys and putting the 
ſame in a publick pound till compenſation be made for the 


treſpaks ; for otherwiſe he might never find the perſon 
whole beaſts committed the treſpaſs, Gilb. Dig. 24. 
Black. Com. 6, 


All chattels whatever are diſttainable damage feaſant, it 
being but natural juſtice that whatever doth the injury 
22 a pledge to make compenſation for it. Gin. 
Dis. 38. { 

Therefore the tools and utenſils of a man's trade may 
be taken damage-fealant. d. 39. 2 Bac. Abr. 116. 

If a man take cattle, and put them into the land of ano- 

ther man, the tetiant of the land may take theſe cattle da- 
mage-feaſant, though the owner was not privy to the cattle 
| being damage ſeaſant, and he may keep them againſt the 
true owner, till ſatisfaction of the damages. 1 Rel. Abr. 
665. Rol. Rep. 449. 
- If a man come to diſtrain, and fee the beaſts in his 
ground, and the owner chaſe them out of purpoſe before 
the diſtreſs taken ; yet the owner of the ſoil cannot diſ- 
train them; and if he doth, the owner of the cattle may 
reſcue them; for the beaſts muſt be damage-feaſant at the 
time of the diſtreſs. 1 Inf. 161, 

For diſtreſa damage · ſeaſant is the ſtricteſt diſtreſs that 
is, and the thing diftrained muſt be taken in the very act: 
for if the goods are once off, though on freſh purſuit, the 
owner of the ground 8 take them. 12 Mod, 60 f. 
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Diſtreſs, _ 

Tf ten head of cattle were doing damage, a man cannot 
take one of them and keep it till he be ſatisfied for the 
whole damage, but for its own damage only ; but he may 
bring an action of treſpaſs for the refl. 12 Mod. 660. H. 
13 V. Vaſper and Edtuur de. 
If a man hath common for ten cattle, and he puts in 
more, the ſurpluſage above ten may be taken damage ſea · 
ſant; 1 Rol,'s Abr. 665. | 13 
But this muſt be where the number is abſolutely certain, 
as for 10, 2G, or 30 cattle, without' any relatign to the 


* 


quantity of land, and not where he claims for ſo many 


cattle for ſuch a number of acres; for in the former caſe 
the overcharge is clear and ſelf-evident, but in the latter 
it depends upon the number of acres, and requires a me- 
dium to determine the number of cattle ; that is, an ad- 
meaſurement of the land: For when the queſtion depends 
upon a collateral fact, or upon a matter of judgment, the 
party intereſted can never be a competent judge in bis own 
cauſe. And the court ſaid, the right of diſtraining ſeemed 
to turn upon this, that wherever there is'a colour of right 
for putting in the cattle, a commoner cannot diftrain, be- 
cauſe it would be judging for himſelf in a queſtion that de- 
pends upon a more competent enquiry: But where cattle 


are put upon the common without any colour or pretence 
af right, the commoner may diftrain them; and there- 


Church lands. , 


On the premiſes, 


fore he may diſtrain the cattle of a ſtranger. E. 9 G. 3. 
Hall v. Harding, Bur. 2426. g 


III. At what time the diſtreſs ſhall be taken. 
For arent or ſervice the lord cannot diſtrain in the night, 


but in the day time; and ſo it is of a rent charge; bui for 


.damage-feaſant, one may diſtrain in the night; otherwiſe 


It 77 be, the beaſts may be gone before he can take them. 
1 Infl. 142. | 


For before ſun riſing, or after ſun-ſet, no man may diſ- 
train but for damage-feaſant, Afirrour, c. 2. /. 26. 


I. Where the diſtreſs ſhall be made. 


The king's officers, as ſheriffs and others, ſhall not take 
diſtreſſes in the fees wherewith-churches in times paſt have 


been endowed ; but diſtreſſes may be taken in poſſeſſions of 


the church newly purchaſed. g Ed. 2. c. 9. 
A man may diſtrain in places or lands within the fee, 


liable to difireſs, and not elſewhere. 52 H. 3. c. 51+ 2 I. 


1 I, | Mir. » . 26. TY 
5 — And 


Diſtrets. 581 

And by the 11 C. 2. c. 19. The landlord may diſtrain On the com- * 
any cattle, or ſtock of the tenant, depaſturing on any com- won. | 
mon appendant or appurtenant;.or any ways belonging. to 
the premiſes demiſed. 8. 4 % 5 1016 

No. perſon, (except, the king's officers) ſhall: take diſ- In the highway. 
treſſes in the king's highway. ''52 H. 3 . 18. 
And the geaſon is, becauſe the king's ſubjects ought to 
have free paſſage, as well to fairs and markets, as about 
their other affairs, But yet this ſhall not be taken, to make 
the diſtreſs. utt-rly unlawful, ſo as to take advantage thereof 
in bar o an, avowry, but to this purpoſe, that if the lord 
diſtrain ia the highway, the tenant may have an action 
againſt him upon this ſtatute, 2 l. 131, 132. 6 


i, Goods fraudulently conveyed off the premiſes; v 


By the 11 C. 2. c. 19. If any tenant for life, years, at May be feiced 
will, ſufferance, or otherwiſe, ſhall fraudulently or clan - withio 30 days. 
deſtinely convey off the premiſes, his goods or chattels, to 
prevent the, landlord from diſtraining, ſuch landlord, or 
aoy perſon hy him lawfully impowered, may in 30 days 
next, after ſuch conveying away, ſeize the ſame wherever 
they ſhall be found, and diſpoſe of them in ſuch manner, as 
if they had been diſtrained on the premiſes. /. 1, | 

But no landlard ſhall diftrain any goods ſold bona fide Excevt when 
and for a valuable conſideration, before tuch ſeizure made, Ade fold. 
to any perſon, not privy to ſuch fraud. /. 2. | } 

Where ,any goods or chattels fraudulently. or clan»: Ai of the con- 
deſtine'y canveyed or carried away, ſhall be put, placed, fables and jutr 
or kept in any houſe, barn,. able, outhouſe, yard, cloſe, *** 
or place, locked up, faſtened, or otherwiſe ſecured, ſo. as 
to pteyent ſuch goods or chattels from being taken, and, 
ſeized as a diſttels for. arrears of tent; it ſhall be. lawful 
for the landlord, or his ſteward, bailiff, receiver, or ather 

et ſon or perſons, im powered, to take and ſeize as a diſtreſs 

r rent, ſuch, goods and chattels (firſt calling to bis: 
alliſtance the conſtable, or other peace officer of the hun- 
dred, diſtri, or place, where the ſame ſhall be ſuſpected 
to be concealed, and in, cafe. of a dwelling: houſe, oath. - 
being alſo. firſt-made (G) before a juſtice, of a reaſonable 
ground to fuſpect that ſych goods or chattels are therein) in 
the day time, to break open (H) and enter into ſuch houſe, 
barn, ſtable, cuthouſe, yard, cloſe, and place; and to take 
and ſeize ſuch goods and chattels for the ſaid arrears of 
rent, as he might have done it they had deen in any open 
place. 11 G. 2. 6. 19. 75 9 

| | | P73 Ang : 
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And if any tenant ſhall fo fraudulently temobe and con- 


vey away his goods or chattels, and if any pe ſon or perſons 
fhall-wilfully and knowingly aid or aſſiſt nim in ſuch frau- 
dulent conveying away or carrying off of any part of his 
goods of chattels, or in coricealing the ſame, every perſon 
ſo offending (ball ſotfeit to the landlord double the value 
of ſuch goods, to be recovered in any ebutt of record at 
Wiftmin/ter, UK i Wy. * 73 lg | 

But if the and chattels ſo fraudulently carried off 


or concealed ſhall not exceed the value of 50 l., the landlord 


or his agent may exhibit a complaint in writing (A) before 
two juſtices of the peace of the ſame chunty or diviſion, 
reſiding near the place where ſuch goods and chattels were 
removed, or near the place where the ſame were found, not 
beiyg intereſted in the lands or tenements whence ſuch 

oods. were removed; who may ſummon (B) the parties 
Saerpböch examine the fa end all proper witneſſes upon 
oath (or if it is a" quaker, upon affit mation required by 
Jaw), and in a ſummary way determine whether ſuch per- 
ſon or perſons be guilty of the offence with which he or 
they are charged, and to enquire in like manher of the va- 
lue of fuch goods and chattels; and upon full proof of the 
offence, by order (C) under their hands and ſeals the ſaid 
juſtices ſhall adjudge the offcnder or offendets to pay double 
the value of the ſaid goods and chattels, to fuch landlord, 
his bailiff, fervant, or agent, at ſuch time as the ſaid juſtices 
ſhall appoint : and if the offender or offenders, having no- 


- * tice of ſuch order, ſhall ' refuſe or neglett ſo to do, they 
mall by their warrant (D) levy the ſame by Uiſtreſs : and 


for want of ſuch diſtreſs (E] may commit the offender or 
offenders to the houſe vt correction (F), there to be kept 
to hard Kbour, without bait or mainprize, fot the ſpace of 
fix mopths, unleſs the money fo ordered to be paid as afore- 
ſaid mall be ſoonerfatisfied. / 4. 

7. 29 U 30G. 2. K. und Bier. Order made by two 
Joſlices, recming that ® complaimt had been made to them 
in writing, by 4, Clavey apainkt 7. Bix, that he the faid 
Claviyidemifed bis eſtate in the pariſh o — in the cob 
of Somerſet to Millium Thatcher, at the yearly tent of 441. 
and that there was due and in arjear froth ThettHer to him 
for rent of the fard eſtate, on the fifth day of April laſt, 
24). vs. d.; and that be the ſaid Clay%y would have 
6iftrained the grods and chattels of the (aid . Thatcher 
vpon the faid eſtate, in order to obtain ſatisſaction of the 
fa rent ʒ but to prevent him from ſo doing, the ſaid Biſex, 


| (por abourthe 27th, 28th, and 29th days of 4. = 


did knowingly and wilfully aid and aſſiſt the ſaid Thatcher, 
in fraudulently — had carrying off from the ſaid 
eſtate bis the ſaid That. ber goods and chattels, and alſo 
in concealing the ſame, being under the value of 50 l., that 
is to ſay, two cows, one heifer, and ten hundred weight of 
cheeſe, of the value of 201. ; whereby the ſaid Clavey was 
ented from diſtraining the ſame, in order to obtain 
ſatisfaction for the ſaid rent, and contrary to the ſtatute 
11 C. 2. ; and therefore praying us to grant him our 
wartant of ſummons, requiring you the ſaid J. Bifſe# to 
appear before us, and that we would examine the fact, 
and thereupon make ſuch order therein for his relief, as 
the ſaid ſtarute directe and requires, and 3s ſhould be 
agreeable to juſtice: Whereupon we the ſaid juſtices, re- 
ſiding near the ſaid eſtate from whence the ſaid gooes and 
cattle were removed, and neither of us any way intereſted 
in thefaid eſtate, did iſſue ouggwarrant of ſummons, requit- 
ing you the ſaid J. Biſſe tFattend us thereon to anſwer 
the ſaid complaint ; and you having attended accordingly, 
and we in your preſence having examined the witneſſes 
produced by the ſaid 4. Clavey upon oath, and heard what 
was alleged by you in your defence; do adjudge that the 
ſaid complaint is true; and that the faid goods and cattle 
of the faid . Thatcher, which you fo aided and affifted 
in conveying and carrying off from the ſaid eſtate, and 
alſo in concealing the ſame, were of the value of 20 l. and 


that = have thereby forfeited double of the value of .- 
the ſaid goods and cattle, being the ſum of 40 l., to 


the ſaid complainant A. Clavey, by virtue of the ſaid 
ſtatute: We therefore, in purſuance of the ſaid ſtatute, 
do adjudge, order and require you the ſaid 7. Bifſex, 
within the ſpace of three days from the date hereof, to 
pay to the faid . Clavey the ſum of 401., which if you. 
ſhall negleR to do, ſuch further proceedings will be then 
had againſt you to inforce the payment thereof, as the 
ſaid ſtatute directs and requires. Given under our hands 
and ſeals this fifth day of January 1956 — This order 
was affirmed by the ſeſſions upon appeal. Both the orders 
were removed by certiorari into the king's bench. It was 
moved to quaſh the ſame, ObjeRions taken: 1. The 
complaint is fait to be taken in writing, but not upon 
oath, 2. It is only ſaid, that he demiſed ro *. Thatcher 3 
but not ſaid for what eſtate or term. It is ſtated, ſo 
much wis due for rent, but not faid what term; it 
might be due 20 years ago: It is not ſtated to be due, 
when Thatcher xemoved his goods, 4. The words of 
5 P'p 4 . - the 
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the order are, goods and catile; of the ſtatute, goody 
and «<bettals.; 5. No certain time is alledged when. the 
deſendant aided and aſſiſted 3 only ſaid, on or about the 
26th, 27th, or 28th of 44g. 4 Not Rated that That- 
cher did catty off his goods: only that Biſſex did aid and 
aſſiſt him in carrying them off. 7. They adjudge the 
complaint true, but do nat: ſtate the evidence: and thig 
is 2. Conviction, not an order: and for any thing that ap- 
pears, it might be upon Glavey's evidence alone. 8. It is 
not ſtated that the goods were under the value of 50 l., 
which, is the ground of the juſtices jutiſdiction. 9. The 
words of the. ſtatute are, if any perſon ſhall be a tenant of 
any lands, tenements, or hereditaments :-the word uſed 
in che order is e/tate ; which may be a thing incorporeal, or 
may nean the inteteſt in the land, and ſo not within the 
ſtatute. 10. It ſhould appear, whether the landlord has a 
right to diſtrain: by the 8, u. c. 14. the landlord may 
diſtrain at any time within & months aſtet the expiration 
of the term: it doth not appear theſe ſix months were not 
expired; and if they were, this is no offence. — After 
conſideration, Me. J. Deniſon delivered the reſolution of 
the court: I think the moſt material objection is, whe- 
ther this is an order ar a conviction. If a conviction, the 
cvidence aught to have been ſet out. And there has been 
no doubt {notwithſtanding the caſe of X. and Pulleine, 
1 Sali. 36g.) that in à couviction the evidence mult be ſet 
out, that the cqurt may judge upon it. 80 it was held by 
L.  Hardwicke-in the caſe of K. and Lloyd, Str. 996. and 
in that caſe it was obje ed, that as it ſubjected the party 
io a penaliy, though in the ſtatute it was called an order, 
yet it ſhould. be conſtrued as a conviction: but the couit 
ſaid, eveiy ad of ibe juſtices, which ſubjects the party to a 
penalty, ſhall not be conſtrued as a conviction. X. and 
P enables, Str. 630, 2 F Raya. 1406. upon the ſtatute 
for licenſing alehouſes, conſidered as an order. K. and 
Blackwell, M. 4 Ges. which the court ſaid was a ſtrong 
caſe, and mutt be conſidered as an order. I underſtood 
from my L. Ha / qwicke, in the caſe of K. and Llyd, that 
his ground of the difference was founded upon the expteſ- 
ſions of the ſtatute, aud not upon the penalty; as where 
the words of the ſtatute ate, $4 of which be {hall be con- 
<< victed,” it is to be conſtrued as a conviction. Here it 
is extremely ſtrong ;_the ſtatute calls it an order: and in 
the nature of it, it is an examination upon a complaint. It 
the party was never ſummoned, this court upon affidavit 
will grang en joformation againſt che Juſtices 5 _— 
ey < | u 


need. not be ſet. out; and the court will intend 

the juſtices have done right, in caſe the contrary does not 
appear upon the face of the order, As to the iſt objeRtion ; 
is is not an information, but a complaint: when the 
party is ſummoned, the witneſſes are to be examined upon 
oath, but the complaint need not be upon oath, In an- 
ſwer to the ad objeQion : as the order has followed the 
words of the ſtatute, we will not intend it a caſe wherein 
the juſtices had not a juriſdiction. The court will not, in 
caſe of an order, intend that the juſtices bave done wrong, 
As to the 3d objection: it is ſufficiently alledged, in an 
order ; his aſſiſting the tenant to carry away the goods, 
28 it is here alledged, is ſufficient to ſhew the rent conti- 
nued then to be in arrear; and the rather, as the defendant 
might have availed himſelf of the rent. paid, by proving ic 
before the juſtices. ' I much doubt, whether in a declara- 
tion it would not be ſufficient. to ſay, the rent was in 
arrcar at ſuch a day; and I think it would lie upon the 
defendant to prove that the rent does not remain in arrear. 
As to its not being ſaid, for what time the rent was due; 
this is mere matter of form. As to the gth-objeCtion : 
obcut, in common parlance, means in this caſe three days 
or near it. They might be three days in carrying the 
goods away, The days are not material, even in legal 
proceedings. 1 L. Rm. 581. And in the caſe of K. and 
Simpſon, H. 3 Geo. 2. Str. 46. (a) the day and hour in a con- 
viction are not material. By this ſtatute no time is ſimited 
when the complaint ſhall be made: it may be made at any 
time. Suppoſe that the defendant bad paid the penalty on 
a different complaint made, he might eaſily have ſhe wn it. 
As to the th, the anſwer is obvious: If Thatcher had not 
carried his goods away, the defendant could not have 


aided in carrying them. The ſtatute makes two offences 


one, carrying the goods away; the other, aiding in car- 
ning them away. It is only neceſſary here to ſtate the 
offence which the defendant had been guilty af, which this 
order does in the words of the ſtatute. ln the caſe of K. 
and font, AA. 13 Geo. 2. there was a conviction for aid- 
ing and aſſiſting in killing a buck, It was objeQed, that it 
was not charged the-buck was kille l. But the court held, 
that as the conviction was in the words of the ſtatute, it 
was ſufficient. And the court held they were all principals, 
3s well thoſe that killed the buck, as thoſe that aſſiſted. 


IT 


— — 


$2 (s) See tit. Cox vięriqx. = wy 
And 


585 


$86 RP Diſtrets. 
Ang this was the caſe of a eonviction. All the other 
objections may have this general anſwer; that in the caſe 
of orders; where the juſtices have juriſdiction, we will in- 
tend they have acted right; _ they have done wrong, 
they may be puniſhed by an Taformation, —— Let the 
ordert be confirmed. MS. ? 2 
80 in che caſe of K. and Midaleburft, T. 30 & 31 G. 2. 
Two juſtices make an order againſt one Thomas Middle 
. burfl, for wilfully and knowingly aiding or affiſting John 
ChiAlerton, the tenant of Sir Thomas Flettword, in fraudu- 
lently removing and conveying away five cows and other 
oods, or in concealing the fame. Which order, on ap- 
peal to the ſeſſions, was confirmed. It was moved to 
quaſh theſe orders, upon two objections: 1. The whole 
* refers to the complaint of one Themas Man, 
wherein there is no charge upon Cheftertor the tenant at 
all: neither is it ſtated, that Che/?erton the tenatit did re- 
move the goods. 2. The act creates two offences, viz, 
aflſting in remwviny, and affiting in concealing the goods, 
Now, it is not ſpecifically charged upon the defendant 
Middlchurft, that he wilfully and knowingly did either of 
theſe two things: It is only alledged that he wilfully and 
knowingly did one or the other. In 1 Salt. 371. Rex v. 
Stocker, an indictment for forging, or cauſing to be forged, 
was holden ill, becauſe the charge was in the disjunc- 
tive. So, 2 Haw. 225. An inditment charging a man 
disjunkttvely, is void. For the offences are diſtinct ; and 
it appears not, of which of them the defendant is accuſed, 
So here, it doth not appear, of which of the two offences 
the juftices have convicted him. —On a rule to ſhew 
cauſe, To the rf objection, that it is not deſcribed ſuffi 
ciently what the allviice is; it was anſwered, that this 
is an order, and the court will not intend it to be ill. To 
the ad odjection, as to the charge being in the disjunQive, 
that he affifted the tenant in removing er concealing the 
goods, it was anſwered, that the crime and the puniſhment 
are the fame upon both; and the defendant was heard. 
By L. Mansfield Ch. J. Upon indictments it hath been 
determined, that an alternative charge is not good (u, 
forged er cauſed to be forged); though one only need be 
proved, if laid conjunctively (as, forged and cauſed to de 
* forge#) ;\ but 1 do not ſee the reafon of it: the ſubſtance is 
eXatily the fame; the defendant muſt come prepared 
_ againſt both; and it makes no difference to him in any te- 
ſpect. But this is an order: and being good in ſubſtance, 
needs not be literally fo ſtrict.— And by the court, the 5 


* 
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Diſttels. 
to ſhew cauſe was diſcharged, and conſequently both orders 
affirmed. Burr. Man f. 399. rg og? 

H. 24 G. 3. K. v. Morgan. Two juſtices of the 
county of Hereford, convict Jahn Morgan of Michae 
Church in the faid 2 ot knowingly and wilfully 
ziding and MN ern erris of Llanbeder Painſcafile, 
in the county of Kadner, in fraudulently and clandeſtinely 
removing and conveying away certain goods and chattels, 
not exceeding the value of 501. from off the farm of 
Painſcaſble, & c. and in concealing and ſecreting- the ſaid 

s and chattels at Michael Church aforeſaid, to pre- 
vent the landlord diſtraining the ſame for tent: and the 
ſaid juſtices order the ſaid John Morgan to pay 42 l. being 
double of the value of the goods and chattels ſo taken 
away and concealed—It 74 been objefed at the 
ſefions, that it appeared upon the face of the conviction, 
to have been made by two juſtices of the county in which 
the goods were found, the ſeſſions quaſhed the conviction 
for want of juriſdiftion in the juſtices, ill J. in- 
timated, and it ſeemed to be ”__ by the court; that 
the ſtatute gave an authority to the juſtices of the reſpec- 
tive counties within which either offence under this act 
was proved to have been committed, But the court 
thought that the conviction was bad, as no evidence was 
ſtated in it, and as no ſpecial caſe was returned: they 
held, that it muſt be taken, that the conviction was 
quaſhed at the ſeſſions for that defeR, for that the law 
preſumes, that an inferior juriſdiction acts rightly unleſs 
the contrary appear. Cal. Caſ. 156. 

* Perſons aggrieved by order of fuch juſtices, may appeal 
to the next general or quarter ſeſſions ; who may give coſts 
to either party. 11 G. 2. c. 19. / 5. ä 

And where the party appealing ſhall enter into recog- 
nizance, with one or two ſureties, in double the ſum ſo 
ordered to be paid, with condition to appear at ſuch ſeſſions; 
the order of the juſtices ſhall not be executed again him 
in the mean time. / 6. "IN 


V1. That reaſonable difraſs ſpall be taken. 


Diltreſſes ſhall be reaſonable and not too great z. and he 
that takeih great and unreaſonable diſtreſſes, ſhall be 
grievoully amesced. 52 H. 3. . 4 SIE 

For example, if the lord diſtrain two. or three oxen for 
12d. or the Jike ſmall ſum, and the owner bring a replevy 
F the oxe the lord avow the taking of them for - | 
110. ; 


* 
* 


Diſtrefs.-- | 
4 
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129. ; of his own ſhewing, he ſhall make fine: or the 
may have his action upon this ſtatute, 2 J. 107, 

If the lord diſtrain an ox, or horſe, for a penoy; if 
there were no other diſtreſs upon the land holden, the diſtreſi 
is not exceſſive: but if there were a ſheep, or a (wine, or 
the like, then the taking of the ox or borſe is exceſlive, 
becauſe be might have taken a beaſt of leſs value. 14, 


Il. Manner of taking diftreſs, 


Gates or incloſures may not be broken open, nor thrown 
down, to make a diſtreſs. 1 . 161, , 

Nor may the leflor enter into the tenant's houſe, unleſi 
the doors are open. Read. Diſtr. 2 Bac. Abr..111. 
Upon a queſtion about taking a diſtreſs, it was held by 
the L. Ch. J. Hardwicke at the ſummer aflizes at Exeter 
1735» that a padlock put on a barn door could not be 
opened by farce, to take the corn by way of diſtreb. 
9 Vier, 128. _ 


But if the outer door of an houſe is open, one may break 
an inner door to take a diftreſs. Caſes in the time of lod 
Hardwicke. 168, Buller's Ni. Pr. g.. 

But by 11 U. 3. c. 19, where goods are fraudulently or 
clandeſtinely carried off the premiſes, and are locked up 
in any houſe or place, the landlord (calling a conſtable to 
his affiſtance, and in caſe of a dwelling hoyſe, oath being 
alſo made before a juſtice, of his ground of, ſuſpicion), 
may break open in the day time, ſuch houſe or other place, 
and ſeize ſuch goods. . 7. | 

But except it be in this caſe where the goods are clan- 
deſtinely conveyed, it may ſeem from what hath been ſaid, 
that the Jandlord hath no mean to come at the goods in 
order to make diſtreſs, if the tenant ſhall think fit to lock 
up his gates, and ſhut the doors. 

Pact ta the If a landlord comes into a houſe, and ſeizes upon 

v me of ide ſome goods as a diſtreſs, in the name of all the goods of 

* the houſe ; that will be a good ſezure of all. 6 Ad. 
215. ' | 


. 


VIII. Diſtreſs bity to be\demeancd. 
nding of By the 52 fl. 3. c. 4. None Hall cauſe any difire 
— that he hath takm, to be driven out of the cvunty where it ws: 
taken : and if one neighbour de ſo ty anther of hit own aulbo- 
rity (as for damage feaſant, or rent charge, 2 Toft, 70 
be Hall make fine as fer a thing dem again} M ace; wy 


Diſtreſs, 
the lord fo prefume to do againſt the tenant, be ſhall be griev- 
ouſly piniſhed by amerciamemt, ©  _ | 
© Before this ct, at the common law, a man might have 
driven the diſtreſs to what county he pleaſed; which was 
miſchievous, for two caoſes :- 1, Becauſe the tenant was 
dound to give the beaſts being impounded in an open 


pound ſuſtenance, and being carried into another coungy, . 


dy common intendment he could have no knowledge where 
they were. 2. He could not know where to have a re- 
plevy: but the party was, before this ſtatute, driven to his 
action upon his caſe, 2 fl. 106. 

And albeit this ſtatute be in the negative, yet if the te- 
nancy be in one county, and the manor in another county, 
the lord may drive the difſtteſs which he taketh in the te- 
nancy to his manor in the other county; for that the te- 
nant is out of both the ſaid miſchiefs : for the tenant by 
doing of ſuit and ſervice to the manor by common in- 
tendment may know what is done there, and thetefore may 
give his beaſt ſuſtenance, And to know where to have 
dis replevy, the bailiff of the manor uſually drives the cat- 
tle diſtrained to the pound of the manor. And hereby it 
is to be noted, that a caſe out of the miſchief, is out of 
— meaning of the law, tho” it be within the letter, 
4. * a 
And by the 10 2 P. & M. 6. 12. It is further enaQed, 
that no difireſs of cattle ſhall be driven out of the hundred, rape, 
wapentakte, or lathe, where ſuch diſtreſs ſhall be taken, except 
it be to a pound overt within the ſame ſhire, not above three 
miles diflant from the place where the ſaid diſtreſs was talen; 
and no cattle or other goods diſirained for any cauſe at one time, 
ſhall be impounded in ſcveral places, whereby the owner may be 
conflrained to ſue ſeveral replevies ; on pain of 100 8. to the 
party grieved, and treble damages, ſ. 1. 

T. 21 G. 2. Gimbart and Pelab. The defendant juſti- 
hed impounding cattle damage feaſant, And on evidence 
it appeared, he put them into the next pound, though it 
happened to be in another county. And Lee Ch. J. held, 
it did not make him a treſpaſſer, though it ſubjected him 
to the penalty of the ſtatute of the 1 & 2 P. & MH. Str. 
1272, | 
| Cattle may be impounded in » pound overt (a) or pub- 
lick pound, ot on the premiſes, where the owner may 

e# | give 


— 


) By pound vert is meant an open pound, as a publick 
pinſold mage for chat purpoſe, or an open feld, where the 
| 4 owner 


Cattle, &c. how 


to de impounded. 


— 


590 | _ Diſtreſs; 
ve them meat and drigk without treſpaſs to any other, 
which caſe they muſt be ſuſtained at the = of the 
owner, But if they are put in a pound covert, as in x 
houſe, or priyate pound, the diftrainer muſt. keep then 
with meat and drink at his peril, and for which he ſhall 
| have no ſatisfaction. 1 Inf. 47. : 
Dead goods bow But if the diſtreſs be of utenſils of houſhol“, or ſuch 
= be impounded. Ji dead goods, which may take harm by wet or weather, 
or be ſtolen away; there he muſt impound them ia a houſe, 
or other pound cevert, within three miles in the ſame coun- 
ty; for if he impound them in a pound avert, he muſt in- 
ee for. them. 1d. 1 2 N 
| Impounding on y 11 G. 2, c. 19. Any perſon diſtraining, may im- 
the premiſes. pound or otherwiſe ſecure the diſtreſs, of what kiod ſo- 
ever it be, in ſuch place, or on ſuch part of the premiſes, 
as ſhall be moſt convenient; and may appraiſe, and (ell 
the ſame, as any perſon before might have done off the 
premiſes, An 5 
Ukog the goods Cattle diſtrained may not be worked or uſed, unleſs for 
— the owner's benefit, as a cow milked, or the like; much 
leſs may they be abuſed or hurt, Cro. Fac. 148. 
And it hath been ſaid in this caſe, that even a cow may 
not be milked; for tho' the cow be better for this, yet be 
who took the diſtreſs ought not to do govd to the owner 
without his conſent, and perhaps the owner would have 
come before any damage came by this to the cow ; and if 
It periſh by this, yet he who took the diſtreſs may diltraia 
again. 2 Bac. Abr, 112. | 
Diſtreſs dying, So if the diſtreſs be loſt by the act of God: as if the 
diſtreſs dies in the pqund, without any default in the di- 
trainer ; in ſuch caſe, he who made the diſtreſs may dil- 
train again, 1 Salk. 248. 
Killed, It is the diftrainer's own fault, if he puts the diſtre's 
| in a pound which will not hold it ; but he cannot juſtify 
the tying of cattle in the pound; and if he tics a beaſt, 
and it is ſtrangled, he muſt pay damages. 4. 


N. Of reſeous and pound breach. 


By the common law, if a man break the pound or the 
lock of it, or part of it, he greatly offendeth againſt the 


—— — 


17 
ji 
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owner may go to his goods without treſpaſs, And by poun 
covert is meant a place covered or cloſe, as. a houſe or place 
where the goods are locked up or ſecured, where he cannot 
g9 to them at his pleaſure, e 
=} ) 


peace, and dath weſpaſs to the king, 2nd to the lord of the 
fee, and tothe ſheriff, and byogredors, in breach, of the 
peace, and to the party, and to the delaying of juſtice; 
and therefore hue and cry is to be levied againſt bim, as 
againſt thoſe who. break the peace. Mir. c. 2. / 26. 
And the party who diſtrained may take the goods again, 
whereſoever he ſhall find them, and impound them again. 
1 Infl. 47. he 1 3 
| — 31 on any pound breach or reſcous, of 
s diftrained for rent, the perſon grieved thereby ſhall, 
in a ſpecial action upon the caſe, recover treble damages 
and coſts. againſt the offender, or againft the owner of 
the goods, if they be afterwards found to have come to his 
uſe or poſſeſſion. 2 c. 5. /. 4. T 

Trable damages] In the caſe of Frith. v. Purvis, M. 

34 G. 3. The court ſaid, .tbat a tender after the im - 
pounding the diſtreſs, was inſufficient to prevent recover- 
ing treble damages. Durnf. and Ea, 5 V. $32 __..: 

Treble damages and cofts} In the caſe of Sir Wilfred Lau- 
Jo v. Storey, MA. 6 M. It was adjudged, that the coſts 
{hall be trebled as well as damages. L. Raym. 20. 

When a man hath taken diftreſs, and the cattle diſ- 
trained, as he is driviog them to the pound, go into 
houſe of the owner ; if he that took tbe diſtreſs dema 
them of the owner, and he deliver them not, this is reſcous 
in law. 1 If. 161. | n 


J. Replevying the diftreſs. 


It is worthy of obſervation, how provident the law Replery. 
is, that men's beaſts, cattle, or other goods, be not unjuſtly 
or exceſſively diſtrained ; and if they be, that deliverance 
be ſpeedily made of them by replevy (or taking back * 
the pledge) : otherwiſe the huſbandry of the realm, and 
— other trades, might be overthrown or hindered. 
24. 137. | g 

To which purpoſe, it is enaQted by the 1 2 P. & 
M. c. 12. that the ſheriff of every county ſhall, at his firſt 
county day, or in two months after be hath received his 
patent of office, appoint and proclaim in the ſhire town 
tour deputies at the leaſt, dwelling not above 12 miles 
one diſtant from another, to make replevies ; on pain of 


— = 


* 


TR 


(a) See this cafe more at large under the head For what . 
cau/er diflirea all be taken. TINS , 
| «, 


- 


592 Diſtrels. 
£1. for every montk that he ſhall lack ſuch or de- 
pities, half to the king, and half to him that ſhall ſue in 
any court of fecord. /. 3. 

And the ' beriff, or other officer, having authority to 
grant replevins, ſhall in every replevin of a diftreſs for 
rent, take in his own name, from the plaintiff and two 
ſareties, a bond in double the value of the goods diſtrained, 
to be aſcertained on the oath of one witneſs, and con- 
ditioned for proſecuting the ſuir with effect, and without 
delay, and for duly returning the goods 'diftrained, in caſe 
a retufn ſhall be awarded; before any deliverance be made 
of the diſtreſs; and the ſheriff ſba]l affign ſuch bond 10 the 
— er perſon mating conmuſance. 11 G. 2. e. 19, 
"A ip | 1 yy 

beriff er ather officer] T. 18 G. 3. Richards and Adu. 
A rule was made on Jeep Garmeſon the replevin clerk, 
Robert Feffreys the under-ſheriff, and Edward Pembury the 
clerk ot the county couft, to diſcover the names of the 
pledges taken upon granting the replevin in this cauſe; 
and to ſhew cauſe why they ſhould not pay the defendant 
571. 15 8., being the damages and coſts recovered by him 
ih this cauſe, together with the coſts of the application, 
The diftreſs was for rent; and on replevin brought the de- 
fendant had a verdiQ with the damages and coſts above- 
mentioned, On application to Garmeſon for the names of 
the pledges, he from time to time evaded and delayed ſo 
doing; having it was ſuppoſed taken none, or at leaſt in- 
ſufficient ſureties ; and being (as it was ſworn) attorney 
for the plaintiff in this action. On ſhewing cauſe, Gar- 
meſon made on affidavit of his illneſs and inability to do any 
bufineſs, The under-ſheriff and county court clerk ſhew- 
ed for cauſe, that they were intirely ignorant of this mat- 
ter, having nothing to do with the replevin clerk, who was 
appointey by the high-ſheriff in purſuance of the ature: 
he court enlarged the rule to a further day; and ordered 
the bigh ſheriff to be added; when it was held, that as well 
the hi h- ſheriff and under-ſheriff as the replevin clerk (who 
is their deputy) are anſwerable to the defendant in replevin 
for the ſufficiency of the pledges, They therefore 6:(- 
charged the rule againſt the county court clerk, but with 
regatd to the high and under-ſheriff, and the replevin clerk, 
they made the rule abſolute, Blact. Rep. 1220. | 
Te the avewant or perſon making connuſance] Avowry , 
where one takes a Aika, and the perſon diſtrained (ves 1 
'replevin-z then he that took the diſtreſs muſt aur and ju- 


tify in his plea, for what cauſe he took it, if. he took it - 


his own right; and this is called an avewry : if he took 
it in the right of another, then, when he hath ſhewed the 


cauſe, he muſt make conuſance of the taking, as bailiff or 
ſervant to him, in whoſe right he took it. Terms of 


the L. 

And the ſheriff baving taken bond from the plaintiff in 
replevy as aforeſaid, he ought forthwith to make deliver- 
ance of the goods or cattle diſtrained ; and if the diſtreſs 
be drawn into a houſe or other ſtrong hold, the ſheriff at 
his bailiff, after demand made for deliverance of the diſ- 
treſs, may break open the houſe to replevy them; for tho” 
a man's houſe is privileged by common law for himſclf, 
his family, and his own goods, ſo that the ſheriff cannot 
break it open to attach any of them in a civil ation at the 

| ſuit of a private perſon, yet a man's houſe could not pri- 
vilege or protect the goods of another perſon unjuſtly ta- 
ken, ſo as to prevent the officer to make replevin ; becauſe 
the privilege and ſecurity of a man's-houſe could but protect 
his own goods, 2 /. 140. 


AT. Sale of the diftreſs. 


Diſtreſs taken for an offence preſented in the leet, may Sale, 
of common right be fold, becauſe it is a court of record; 
but otherwiſe it is, of diſtteſſes in courts that are not of 
record. 12 Ad. 330. 

So a diſtreſs for an amercement in a court baron cannot 
be fold; but in ſuch caſe a diſtreſs infinite ſhall go. 
1 Bulft. 52, 53. 

In like manner, before the ſtatute of the 2 V. ſeſſ. 1. 
c. 5. diſtreſs for tent in arrear could not be ſold, but only 
detained till payment of the rent: But by the ſaid ſtatute 
it is enacted, that whereas the moft ordinary and ready way 
for recovery of arrears of rent is by diſtreſs, yet ſuch di i reſſe a 
not being to be ſold, but only detained as pledges for enforcing 
the payment of ſuch rent, the per ſons di/training had little benefit 
thereby: therefore from henceforth, where any go:ds ſhall be 
diſtrained (I] for rent reſerved and due upon any demiſe, leaſe 
er contract whatſoever, and the tenant, or owner of the goods 
di/irained, Mall not within ve days next after ſuch diſlreſs 
taken, and notice (K) thereof (with the cauſe*of ſuch taking) 
left at the chief manſion houſe, or «ther moſt notor ious place on 
the premiſes, replevy the ſame ; in ſuch caſe the per ſon dij{rain- 
ing Hall, with the ſheriff or under-ſhe iff of the county, or 
with the conflable of the hundred, patiſh, or place, where juch 
dfireſs ſhall be talen, cauſe the goods and chauels Jo d;/trained 

Vor. I, Qq 10 
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to be appraiſed by two ſworn (L) appraiſers (whom ſuch feriff, 
under-ſheriff, or conſtable, ſhall ſwear) to appraiſe (M) the ſame 
truly according to the beſt of their underſlanaing; and after 
fuch apfraiſement, ball ſell the ſame for the bil price can be 
goiten for them, for ſati faction of the rent, and churges of the 
diftreſs, appraiſement, ond ſale ; leaving the overplus (if any) 
with the ſheriff, under-jher'ff, or conſtable, for the owner's uſe, 
. Wl. 1. & 5. . 

Shall not within five days] M. 13 G. Griffin and Scat. 
Treſpaſs for entring his houſe, and keeping poſſeſſion of 
his goods eight days. The defendant juſtifies under a 
diſtreſs for rent. But by the court : The defendant ought 
to have removed the goo's at the five days end; and for 
the other three he is a treſpaſſer, and there is no juſtifica- 
tion. Fr. 717. 

F. 28 C. 4. Wallace againſt King and others, in the 
Common Pleas, This was an action on the caſe for ſelling 
goods diſtrained for rent in arrear, before five days had 
expired aſter the diftreſs was taken, and notice given. It 
appeared at the trial before I.. Loughborough at the fittings 
at Meſiminſier, that the, goods were diſtrained on Saturday 
the 2th, May 1787, an inventory made, and regular notice 
of ſale given. On r aſternoon May 17th, the goods 
were removed and fold. — Hts Ldp. ordered a verdict to be 
entered for the plaintiff, and that the court ſhould be moved 
for a rule to ſhew cauſe why the verdict ſhould not be ſet 
aſide and a nonſuit entered. A rule having, been obtained, 
on hearing the cauſe, the court ſaid, the five days allowed 
before a diſtreſs can be ſold are inc/uſtve of the day of (ale; 
and that on the Thurſday afternoon, five days from the 
time of diſtreſs had completely expired. —Rule abſolute. 
Caſ. by H. Black, i V. 13. 

The conſtable of the hundred, pariſh, or place, where ſuch 
diſtreſi ſhall be talen] T. 7 M. Walter and Rumbald. The 
tenement wherevpon the diſtreſs was made, lay part in the 
hundred of Kinafley in Wiltſhire, ard part in the hundred 
of Andover in the county of Seuthampton; and part of the 
diſtreſs was taken in Kinaſley, and part in Andover ; and all 
impounded together in the hundred of Kinoſley; and th? 
conſtable of Kinafl:y adminiſtered the oath to the appraiſers 
for the whole, iu the preſence of the conſtable of Aude. 
It was objected, that the goods which were taken in 4 
dover ought to have been impounded, appraiſed, and (old 
in Audiver; and ihet the conſtable. of Andover, tho" pre- 
lent in Kinaſl:y when the appraiſement was made, had no 


jutiſdiction there, ſo that the whole was. done folcly by tie 
conſtable 


Diſtrels. : 
conſtable of Kinafley, which therefore as to the goods taken 
in Andever was void. But by the court; the chaſing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs ; and the party, ſince it was for one in- 
tire cauſe, cannot ſever the diſtreſs, but ought to chaſe 
them/all together, and impound them in one pound, L. 


Raym. 53. 
By the 10 2 P.& M. c. 12. No perſon ſhall take for 
keeping in pound, or impounding-any diſtreſs, above 4 d. 


for any one whole diſtreſs :; and where leſs hath been uſed, 


there to take Jeſs; on pain of 5 l. to the party grieved, be- 
ſides what he ſhall take above 4d. /. 2. 


XII. Irregularity in the proceedings. 


Where any diſtreſs ſhall be made, for any kind of rent 
juſtly due, and any irregularity ſhall be afterwards done 
by the party diſtraining, or his agent; the diſtreſs ſhall not 
be deemed unlawful, nor the diſtrainer a treſpaſſer ab ini- 
tio, but the party aggrieved may recover ſatisfaction for 
the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he ſhall have full coſts. 11 C. 2. c. 19. 
19. 
5 But no tenant ſhall recover on ſuch action, if tendet 
of amends hath been made before the action brought, 


fe 20. . 


XIII. Landlord re entring on nonpayment. 


In caſe where an half year's rent ſhall be in arrear, and 
the landlord or leſſot hath right by law to re-enter for non- 
payment thereof; he may, without any formal demand or 
re-entry, ſerve a declaration in ejectment; and on reco- 
vering judgment and execution, ſhall hold the premiſes 
diſcharged from the leaſe. But this not to bar the right 
of any mortgagee. - And if the defendant files a bill in 
equity, he ſhall not have an injunCtion againſt the pro- 
ceedings at law, unlefs he ſhall bring the arrears into court, 
and alſo the coſts taxed in the ſaid ſuit. | Provided, that if 
the tenant ſhall, before the trial in ejectment, pay all the 
2rcears and coſts, the proceedings on the ejectment ſhall 
thenceforth ceaſe. 46. 2. c. 28. |. 2, 3, 4. 
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Tenant holding 
over after the 


Diſtreſs, 


XXIV. Caſe of tenant holding over. 
1. By the 8 Ann. c. 14. Whereas tenants pur autre vis 
(that is, holding during the life of another perfon), and 


term is expired. ſeſſees for years, or at will, frequently hold over after the 


And after have 
ing received no · 
tice to quit, to 
pay double 
value. : 


determination of the leaſe; and whereas after the deter. 
mination of ſuch, or any other leaſes, no diſtreſs can be 
made for arrears of rent that grew due on fuch leaſes before 
the determination thereof; it is therefore enacted, that it 
ſhall be lawful to diftrain after the determination of ſuch 
leaſe, in the ſame manner as if it had not been determined: 
provided, that the diſtreſs be made within fix kalendar 
months after the determination of the leaſe, and during 
the continuance of the landlord's title or intereſt, and 
during the poſſeflion of the tenant from whom ſuch arrear 
became due, / 6,7. ; 

And by the 4 G. 2. c. 28. If any tenant for liſe or years, 
or other perſon who ſhall come into poſſefon by, from, 
or under him, ſhall wilfully hold over any lands, atter the 
determination of ſuch term, and after demand made; and 
notice in writing given for delivering the poſſeſſion there- 
of; he ſhall, for the time that he ſhall ſo hold over, pay 
double the yearly value thereof, to be recovered by action 
of debt, in any court of record. / 1. 

Aſter the determination of ſuch term, and after demand 
made, and notice in writing given] E. 16 G. 3. Cutting 
and Derby. On an action for double value of the farm, 
it appeared, that the plaintiff on the zoth of September, 


and * on the 7th of Odsber, gave a written notice to 


the defendant to quit the premiſes on the 10th of Ofeber 
then following, being the day on which the leaſe would 
expire. It was objeGed, that by the ſtatute the notice 
ought to be ofter and not before the expiration of the 
term. But by the court, . notwithſtanding the order in 
which the words ate placed in the act of parliament, it 
is evident that the notice ought to be previous ; other- 
wiſe it would be abſurd, and impoſſible to be complied 
with, to require after the expiration of the term that the 
tenant ſhould quit at the expiration. 'This Ratute, and 
the 11 G. 2. c. 19. being in pari materia ought to have 
the ſame conſtruction ;- and where, by the latter the te- 
nant is to be bound by his own notice to quit, that mult 

be clearly previous. Black, Rep. 1075. 
E. 6 G. 3. Taſter and Burr, The landlord demiſed to 
the tenant from year to year, commencing the _ 
| oviry 


* 
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Otober, 2 old Michaelmas-day. The tenant dies on 
the 27th of Augu/f., The landlord, on the gth of Septem- 
ber, gives notice to the executor to quit at the end of 
the term. The queſtion was, If this notice is ſufficient ? 
The court held clearly, that in a common caſe, it would 
not be ſufficient notice ; but in the caſe of an executor, 
they doubted. But L. Mansfield inclined ſtrongly, that 
the nature of the contract being to hold from year ta year, 
unle(s reaſonable notice was given on either fide, and notice. 
not having been given in reaſonable time; the executor 
was bound to keep the farm, if required, another year : 
And therefore on the other hand, is at liberty to keep it if 
he chuies it. Black. Rep. 596. | 

AH. 19 G. 3. Daggit and Snowden, In the common 
pleas, On the 5th of Ober 1769, a written memo- 
randum was entered into, whereby the plaintiff agreed to 
let to the defendant a farm, to hold the arable ground from 
old Candiemas then next, the paſture from old Lady-day, 
and the meadow from old May day, for feven years from 
the ſaid days and times, paying rent half yearly, at old 
Michaelmas and Lady-day. In September 1777, the 
plaintiff gave the defendant a written notice to quit the ara» 
ble land at old Canalemaſi next. the paſture at old Lach- 
day, and the meadow ground at old May-day. The 
ome was, Whether this notice was ſufficient to entitle 
the plaintiff io recover, the-whole, or any part of the pre- 
miſes ? For the defendant it was argued, that this was not 
a ſufficient notice for any part; the whole beivg one intire 
tenancy ; and therefore notice to quit ought to have 
been given on the 13th of Auguff, being fix months pre- 
vious to the time when the firſt part of the term expired, 
But by the court, The notice was ſufficient for the whole. 
It was ſettled by all the judges about ten years ago, to avoid 
diverſity of opinions, 'and for general convenience, that 
in tenancies from year to year (which theſe kinds of holding 
over ate held to be) there muſt be fix months notice on 
either ſide to quit according to the ancient law; except 
where any ſpecial agreement, or the cuſtom of any par- 
ticular places, intervenes. The true conſſruction of this 
agreement is, that it is a holding from Ladſ-day to Lady- 
day, the rent being payable at Michaelmas and Lady: day. 
And tho” part of the farm is to be entered upon and quitted 
at old Candlemaſs, and other part not till old May-day, 
yet that is no more than the cuſtom of moſt countries 
would have directed, without any ſpecial words for that 
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purpoſe, in a taking from old Ladz-day; Black, Rey. 
1224. 

M. 26 G. 3. Meſſenger v. Armſlirong. Action for 
double rent: Ihe firſt count of the declaration ſtated that 
the plaintiff, at M hitſuntide 1781, demiſed a meſſuage 
end tenement to the defendant for three years at 51. 58. 
per annum, That the plaintiff, before the determination of 
the leaſe, gave the defendant notice to quit at /hitſuntid: 
1784: That the defendant held over, and that double 
rent became due from I bitſuntide 1784. A ſecond count 
ſtated another notice ſerved on 3d June following, to quit 
B 
L. Mansfield, Where a term is to end on a preciſe a 
there is no occalion for a notice to quit, becauſe both par- 
ties are appriſed that unleſs they come to a freſh agree- 
ment there is an end of the leaſe. Here it ended at //hit- 


ſuntide; the landlord before the time expired, told the te- 


nant, ** you know you are to quit,” the meaning of that 


is, „If you do not quit, I will inſiſt on my double rent.” 
And he gave him a ſecond notice afterwards, wherein he 
ſaid in ſo many expreſs words what was before to be col- 
lected by intendment. There is no colour for the mo- 


tion. Per Cur, Rule diſcharged, Durnf. and Ea, 


W . 53. 


But after all, this remedy by action ſeemeth not alto- 
gether adequate to the evil; for threę reaſons. 1. Becauſe 
ſuch action is certainly tedious and expenſive. 2. It is 
uncertain, when the action is over, whether the tenant 
will be able to pay. 3. What is chiefly wanted, namely, 
putting the landlord into poſſeſſion, is not obtained by 
ſuch action, but for that he ſhall be ſtill to ſeek. A more 
ſhort and eaſy method of ouſting the tenant of his poſſ:\- 
ſion, ſeemeth more eligible in the like caſes. - 

Whereas great inconveniences have happened to land- 
lords, whoſe tenants have power to determine their 
leaſes, by giving notice to quit the premiſes, and yet re- 
fuſing to deliver up the poſſeſſion, when the landlord hath 
agreed with another tenant for the ſame; it is therefore 
enacted, that if any tenant ſhall give notice of his inten- 
tion to quit the premiſes at a time mentioned in ſuch no- 
tice, and ſhall not accordingly deliver up the poſſeſſion at 
the time in ſuch notice contained, he, his executors ot 
adminiſtrators, ſhall from thenceforward pay double rent, 
to be recovered in like manner as the ſingle rent. 11 C. 2. 


H. 5.6.3 
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H. 5 G. 3. Timmins and Rowlinſon, In replevin, the Parol notice. 


landlord avows, that he demiſed the premiſes to the tenant 
for one year from the fifth, of April 1760 ; that the tenant 
gave notice that he would quit the 5th of April 1761, but 


held over till the 10th of Odlober; whetefore he avows for 


double rent for half a year. The tenant pleads a demiſe 
from the landlord for one year ſrom the 5th of April 1760, 
and ſo from year to year as long as both parties pleaſed : 
That the demiſe was only by parol ; and that the notice 
proved to be given by the tenant to the Jandlord to quit the 
th of April 1761, was only by parol likewiſe, The 
queſtion was, Whether the tenant was liable to pay double 
rent for not quitting after a parol notice; and further, as 
he held under a parol demiſe, as tenant from, year to year, 
whether this is a holding under the ſtatute, fo as to ſubject 
the tenant to double rent for not quitting after notice? 
It was argued for the tenant, that the act muſt be confined 
to leaſes, wherein an expreſs power is reſerved to deter- 
mine the tenure by notice; and to notices in writing 
only; becauſe the ſtatute ſpeaks of the time in ſuch notice 
mentioned and contained, which words are not applicable to 
parol notices, — For the landlord it wes inſiſted, that 
this being a remedial law, the words might be fairly ex- 
tended to parol leaſes, which are the moſt common, and to 
parol notices z without which, the clauſe would be nu- 
gatory, and affect only ſuch tenants as were fooliſh enough 
to give-written inſtcad of parol notices. By L Man 
field C. J. Statutes in pari matrria are to be taken all 
2s one ſyitem, to ſuppreis the miſchief. The miſchicf is 
an act of vexation, inconvenience, and injuſtice, by the 
tenant, after notice given by himſelf, after the landlord 
has another tenant ready, to ſtop ſhort and ſay, I won't 
quit, This is an univerſal ſort of holding, and therefore 
this practice might be a very extenſive evil, The 
legiſlature, in the 4 G. 2. made a proviſion, where 
the landlord gives notice, and afterwards in the 11 G. 2. 
this additional proviſion, in caſe the notice comes from 
tae tenant, The two laws are only paits of the ſame 
proviſion, It is ſaid, the notice muſt be in writing. 
Why? Does the act ſay ſo? No. But the act of 4 G. 2. 
does. That is the ſtrangeſt reaſon ag-inſt it. It is here 
purpofely umitted. The drawer of the act could not leave 
it out by accident, having the other act before him. As 
to the words mentioned and contained; may not that be in 
a parol notice? Certainly it may. I therefore think this 
is a caſe within the miſchief, the preamble, and the en- 
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acting words of the ſtatute. — Milmet J. (the other two 
juſtices being abſent) : As to the notice being in writing, 
the different penning of the acts furniſhes evidence of dif. 
ferent intentions. The 4 G. 2. ſeems to reſpeQ chiefly 
leaſes for lives or for long terms of years; and if the tenant 
holds over, and the Janclord gives notice in writing for him 
to quit, he ſhall recover not double rent (for that might 

not be an equivalent) but double the yearly value of the 
eſtate : And for that reaſon it was neceſſary, thaa it ſhould 
be recovered by action, and not by diſtreſs. There ate 
two good reaſons why one ſhould be in writing, and the 
other not, Firſt, if the tenant gives ſuch notice as will 
juſtify his leaving the farm, and doth not leave it, that is 
the miſchief which the adi meant to meet; and parol no- 
tice is ſufficient for that. Secondly, landlords generally 
can write: tenants in the countty.very ſeldom can. This 
caſe is within the preamble and the enacting words; but, 
had the preamble been confined, I ſhould have been for 
extending the remedy according to the enacting words, 
'T heſe tenancies are the moſt uſual of any. It hath al- 
moſt extinguiſhed tenancy at will, which by reaſon of the 
inconveniencies that would otherwiſe enſue to both parties, 
is not now to be underſtood as determinable at pleaſure, 
but for a year certain, which was better, but ſtill incon- 
venient ; to turn out or quit at the end of the year, with- 

out notice. This produced the preſent rule, that landlords 
and tenants ſhall mutually give reaſonable notice, What 
is reaſonable, is matter of circumſtances. This brings 
the prefent leaſe within the words of the at. They have 
power to quit and determine, upon giving reaſonable no- 
tice. — And judgment was given for the landlord. 
Black. Rep. 533 Burr. Mansf. 1603. 

But this remedy, in Ike manner as the former, ſeemeth 
not appoſite to the main purpoſe. The ftatute proceeds 
upon a ſuppoſition that the tenant is a man of ſubſtance: | 

which probably may not be the caſe, It is moſt likely, 

that if he were able to live elſewhere, he would not chuſe 

. to hold over under ſuch circumſtances, nor perhaps would 

the landlord want to be rid of him. The putting him out 

of poſſeſſion, by ſome expeditious and eaſy method, ſeem- 

eth the more adequate remedy in this caſe alſo, in like 

manner as is provided in the caſe where the tenant de- 

| ferteth the premiſes, as hereafter followeth, | 

Tenant from E 26G. 3. In the aſe of Right v. Darty and another, 
| get ir, L. Mansfield ſaid, That when a leaſe is determinable on a 


year's notice to certain event, ot at a particular period, no notice to quit 
Quit. 


3 
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is neceſſary, becauſe both parties are equally apprized of 
the determination of the term, But if there be a leaſe for 
a year, and by conſent of both parties the tenant cominue 
in pofleffion afterwards, the law implies a tacit renovation 
of the contrat : They are ſuppofed to have renewed the 
old contract which was to hold for a year; and in that 
cafe it is neceſſary for the ſake of convenience, that if 
either party ſhould be inclined to change his mind, he 
ſhould give the other half a year's notice before the expi- 
ration of the next, or any following year. Durnf. and 
Eoft, 1 V. 159. | 

But in the caſe of Goodright v. Cordwent, E. 35 G. 3. 
it was determined; That if a landlord receive rent due 
after the expiration of the notice to quit, it is a waver of 
that notice: In this caſe, the landlord gave the tenant no- 
tice to quit at old Michaclmas 1792; and afterwards re- 
ceived a half year's rent due on 5th April 1793. Darn, 
and Eaft, 6 V. 219 


XV. Altorning to ſtrangers. 


Whereas the poſſeſſion of eſtates is rendered precarious, 
by tenants attorning to ſtrangers; it is enacted, that all 
ſuch attornment ſhall be void; unleſs the ſame be made 
purſuant to ſome judgment at law or decree in equity, or 
be with the conſent of the landlord, ot be to a mortgagee 
after the mortgage is become forfeited, 11 G. 2. c. 19. 
> BY. 

# And tenants to whom any declaration in ejectment 
ſhall be delivered, ſhall forthwith give notice thereof to the 
landlord ; on pain of forfeiting to him three years valoe 
of the rent; and the landlord may make himſelf defend - 
ant by joining with the tenant, or may appear by himſelf. 
L. I2, I 3. * n 

And if the tenant ſhall not give notice to the landlord, 
and the plaintiff ſhall obtain judgment againſt him by de- 
fault; the court, on application, will ſet aſide the judg- 
ment, and order the tenant to pay the colts, Burr. 
Mansf. 1996. 


XVI. Deferting the premiſes. 


If any tenant at rack rent, or where the rent reſerved 
ſhall be full three fourths of the yearly value of the demiſed 
premiſes, who ſhall be in arrear for one year's rent, ſhall 


deſert the premiſes, and leave the ſame uncultivated or. 


. unoccupied, 


Receiving rent 
after notice is & 
waver thereaf, 


Attorning rg 
ſti angers, 


ing. 


Extent or exe- 
cution. 


Arrears of rent 
to be firſt paid 


not exceeding 


one year's rent, 


#at 
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unoccupied, ſo as no ſufficient diſtreſs can be had; two 
Juſtices (having no intereſt in the premiſes) may, at the 
requeſt of the landlord, go upon and view the ſame, and 
affix on the moſt notorious part of the premiſes, notice 
(N) in writing, what day (at the diſtance of 14 days at 
the leaſt) they will return to take 'a ſecond view: and if 
on ſuch ſecond view, the tenant ſhall not appear and pay 
the rent, or there ſhall not be ſufficient diſtreſs on the 
premiſes, then the juſtices may put the landlord into poſ- 
ſeſſion, and the leaſe as to ſuch demiſe ſhall from thence 
be void. 11 C. 2. c. 19. . 16. 

But the tenant may appeal to the next juſtice or juſtices 
of aſſiae; who may award colts to either party. /. 17. 


\ 


XVII. Rent in caſe of an extent or execution. 


In the caſe of XK, and Cotton, T. 1755, it was deter- 
mined by the barons of the exchequer, and affirmed on a 
writ of error, that if a diſtreſs be made for rent, and be- 
fore the hve days given by act of paliament are expired 
an extent is iſſued, though it be not levied, for a debt due 
to the crown; the extent ſhall take place of the diſtreſs: 
becauſe the diſtreſs doth not ouſt the property of the effects 
into the landlord, but is only a pledge for ſecurity in his 
hands for his rent. 

But by the 8 An. c. 14. No goods being on any meſ- 
ſuage, lands or tenements, leaſed for life, term of years, 
at will, or otherwiſe, ſhall be liable to be taken by exe- 
cution, unleſs the party, at whoſe ſuit the execution is ſud 
out, ſhall, before the removal of ſuch goods from off (he 
premiſes, pay to the landlord or his bailiff all ſuch rent as 
ſhall be then due for the premiſes, provided that it amount 
not to more than one year's rent; and if the ſaid arrears 
ſhall exceed one year's rent, then the party paying ſuch 
landlord one year's rent, may proceed to execute his judg- 
ment, / 1. 

And in caſe of two executions, there ſhall not be two 
'years rent paid to the landlord : for the intent of the act 
was to reſerve to the Jandlord only the rent for one year, 
and it was his own fault if he let-more run in arteat. 


Therefore one year's rent to the landlord being paid to 
' him on the firſt execution, the ſheriff is not to levy for 


him again any thing on a ſubſequent execution. &. 


1024. 


VIII. Tenant 
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VIII. Tenant for life or at will dying. 


Whereas where any leſſor or landlord, having only an pt on the 
eſtate for life, in the lands, teneraents, or hereditaments death of tenant 
demiſed, happens to die before or on the day on which for lite. 
any rent is reſerved or made payable, ſuch rent or any part 
thereof is not by law recoverable by the execurors or ad- 
miniſtrators of ſuch leſſot or landlord ; nor is the perſon in 
reverſion intitled thereto, other than for the uſe and orcu- 
pation from the death of the tenant for life; of which, 
advantage hath often been taken by the under-tenants, 
who thereby avoid paying any thing for the ſame: for 
remedy thereof, where any tenant for life ſhall happen to 
die before or on the day on which any rent was reſerved 
or made payable, upon any demiſe or leaſe of any Jands, 
tenements, or hereditaments, which determined on the 
death of ſuch tenant for life, the executors or adminiſtra- 
tors of ſuch tenant for life may, in an action on the caſe, 
recover of ſuch under-tenant, if ſuch tenant for life die 
on the day on which the ſame was made payable, the 
whole, or if before ſuch day then a proportion, of ſuch 
rent, according to the time ſuch tenant for life lived, of 
the laſt year, or quarter of a year, or other time in which 
the ſaid rent was growing due. 11 C. 2. c. 19. /. 15. 

In the caſe of Pagett- and Gee, Dec. 4, 1753, Tenant 
in tail, remainder to the defendant in fee, leales for years, 
and dies without iſſue a week before the day of payment 
of the half year's rent, The leflce, at the day, pays all 
the half year's rent to the defendant. The executor of 
the tenant in tail brings his bill for apportionment of the 
rent. —— By the L. Chancellor Hardwicke: This 
point has never been determined; but this is fo ſtrong a 
caſe, that I ſhall make it a precedent. There are in it 
two grounds for relief in equity. The firſt ariſes on the 
ſtatute of the 11 CG. 2. The ſecond ariſes on the tenant's 
having ſubmitted to pay the rent to the defendant. _——- 

The relief ariſing upon the ſtatute, is, either from the 

{trift legal conſtruction, or equity formed upon the reaſon 

of it. And here it is proper to confider, what the miſ- 

chief was before the act, and what remedy is provided at 

common law. If tenant for life, or any who had a de- 

terminable eſtate, died but a day before the rent reſerved 

on a leaſe of his became due, the rent was loſt. For no 

one was intitled to recover it. His repreſentatives could 

not; becauſe they could only bring an action for the uſe 
"It, and 


* 
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and occupation; and that would not lie where there was 
a leaſe, but debt or covenant. Nor could the remainder. 
man; becauſe it did not accrue in his time. Now this 
act appoints the apportioning the rent, and gives the te. 
medy. But there are two deſcriptions of the perſon, to 
whoſe executors the remedy is given. In the preamble, 
it is one haviflg only an eſtate for life, In the enacligg 
part, it is, tenant for life, Now tenant in tail comes ex. 
preſsly within the miſchief, I do not know hoy the 
judges at common law would conftrue it ; but I ſhould be 
inclined in this court to extend it to them. I ſhould 
make no doubt, were this the caſe of tenant in tail after 
poſſibility of iſſue extinct; for he is confidered in many 
reſpects as tenant for life only. He cannot ſuffer a te- 
covery, He may be injoined from committing waſte, ſuch 
as hurts the inheritance, as felling timber; though not for 


committing common waſte, being conſidered as to that as 


tenant in tail, Were it the caſe of tenant for years de- 
terminable on lives, be certainly muſt be included within 
the act, though it ſays only tenant for life : it would be 
playing with the words to fay otherwife. Theſe caſes 


ſew the neceſſity of re Areas act beyond the words, 


Tenant in tail has certainly a larger eſtate than a mere te- 
nant for life; for he has the inheritance in him, and may 
when he pleaſes turn it into a fee : but if he does not; at 
the inſtant of his death he has but an intereſt for liſe. 
Such too is the caſe of a wife tenant in tail ex proviſione 
mariti. Upon this point I give no abſolute opinion. As 
to the equity arifing from this ſtatute, I know no better 
rule than this, equztas fequitur legem, Where equity finds 
a rule of law agreeable to conſcience, it purſues the ſenſe 
of it to analogous caſes. If it does ſo as to maxims of 
the common law, why not as to the reaſons of aQs of 
parliament ? Nay, it has actually done fo, on the ſtatute 


of forcible entry; upon which this court grounds bills, 


not only to remove the force, but to quiet the poſſeſſion. 


That act requires a legal eſtate in poſſeſſion. This court 


extends the reaſon to equitable intereſt. But I ground 
my opinion in this caſe upon the tenant's having ſub- 
mitted to pay the rent, He has held himſelf bound in 
conſcience to pay it, for the uſe and occupation of the 


land the laſt half year. He paid it to the- defendant, 


which he was not bound to do in law. And in ſuch a 
caſe, the perſon he pays it to ſhall be accountable, ard 
conſidered as receiving it for thoſe who are in equity in- 


titled to it. The diviſion muſt be that preſcribed by the 


ſtatute; 
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$atute'; and then the plaintiff is intitled to ſuch a propor- 
tion of the rent as accrued during the teſtator's life. 
And accordingly it was decreed. M. 8. 

In the caſe of Doe on the demiſe of Fohn Shore againſt 
Pirter, H. 29 G. 3. it was determined, that in the caſe 
of a tenant from year to year as long as both parties 
pleaſe, if the tenant die inteſtate, his adminiſtrator has the 
ame intereſt in the land, that the inteftate would have 
bad, if he had been living. Durnf. and Eft, 3 V. 13. 


XII. Rent how far recoverable by executors or 
adminiſtrators. 


By the 32 H. 8. c. 37. Foraſmuch as by the order of | 


the common. law, the executors or adminiſtrators of te- 
nants in fee ample, fee tail, and for term of life, of rents 
ſervices, rent charges, rent fecks, and fee farms, have no 
remedy to recover ſuch arrearages of the ſaid rents or fee 
farms as were due to their teſtatots in their lives, and yet 
the heirs of ſuch teſtatot, nor any perſon having the re- 
verſion of his eſtate after bis deceaſe, may diſtrain or have 
action to levy the ſame, it is enacted, that the executors 
and adminiſtrators of every ſuch perſon to whom any ſuch 
rent or fee farm ſhall be due and not paid at the time of 
his death, may have an aQion of debt for the ſame, againſt 
the tehant who ought to have paid the ſame, or againſt 
his executors and adminiſtrators; or may diſtrain upon 
the premiſes, ſo long as they continue in the poſſeſſion 
of ſuch tenant in demeſne, who ought immediately to 
have paid the ſame to the teſtator in his life, or of any 
other perſon claiming the ſame only by and from ſuch 
tenant by purchaſe, gift, or deſcent. /. 1. 

In like manner the huſband may have action, or diſtrain 


hk 3 
And if any perſon ſhall have any rents or fee farms for 
the life of any other perſon, which ſhall be behind and 
unpaid at the death of ſuch other perſon ; he, his execu- 
tors or adminiſtrators; may have action of debt againſt the 
tenant in demeſne that ought to have paid the ſame when 
it was firſt due, his executors and adminiſtrators, or may 
diſtrain for the ſame opon the premiſes in ſuch like 
manner as he might have. done if the perſon by whoſe 
the eſtate was determined had been in full life, 
4. ne 
Note, 


for arrears due in the lifetime and in the right of his wife. 


bog 


Tenant at will 
dy ing. 


Making difireſs 
and felling the 
lame. 


Breaking open 
doors, &c, 


Charges of ta- 
king, keeping, 
and ſelling. 


Quskers except- 
ed, 


No replevy lies. 


Note, fee farm is, when the lord upon the creation of 
the tenancy, reſerves to himſelf and his heirs, either the 
rent for which it was before let to farm, or at leaſt 3 
fourth part of the value; without homage, fealty, or 
other ſervices, beyond what are eſpecially compriſed in 
the feoffment : and it is called a fee farm rent, becauſe 
a farm rent is reſerved upon a grant in fee. 2 Infl. 44. 


AX. Of diſtreſs by warrant of juſtices of the peace. 


By the 27 G. c. 20. it is ehacted as follows: I all 
coſes where any juſtice of the peace is or ſhall be required or in- 
powered by any att of parliament, to iſſue a warrant of diſ- 
trefs, for the levying of any penalty inflifled, or any ſum of 
money directed to be paid by ſuch at; it ſhall be lawful for 
the juſtice granting ſuch warrant, therein to order and dire! 
the geods and chattels ſo 10 be difirained, to be fold and di 
poeſed of within a certain time to be limited in ſuch warrant, 
fo ts fuch time be not leſs than four days, nor more than eight 
days, unleſs the penalty er ſum of money for which ſuch diſireſi 
ſhall: be made, tegether with the reoſonable charges of taking 
and kerping ſuch diſtreſs, be ſooner paid. 

Levying any penalty] It may be obſerved in caſes of 
diſtreſs for the levy ing of penalties, that there ſeems to be 
no power to break open doors or gates, in caſe they are 
locked up or ſhut, unleſs ſuch penalty or part thereof be 
given to the king. Which matter may ſeem to require 
ſome conſideration, 

And the officer making ſuch diſtreſi, ſhall and may dedu? 
the reaſenable charges of taking, keeping, and ſelling ſuch diſ- 
ireſs, out of the money ariſing by ſuch ſale ; and the overplus 
(if any) after ſuch charges, and alſo the ſaid penalty or ſun 
of money, /hall be ſatisfied and paid, fhall be returned on di- 
mand, to the owner of the goods ſo diflirained : and the - 
ficer exccuting ſuch warrant, if required, fhall ſhew the ſane 
to the perſon whoſe goods are diſirained, and ſhall ſuffer « 
copy there f to be taken, 

But this ſhall not extend to alter any proviſions relating to 
diſireſſes to be made for the payment of tithes and church rates 
by the people called Duakers, contained in the acts of the 7 &8 
W. c. 34. and the 1 G. it, 2. c. 6. 

Order and dirett the goods to be ſold] And in this caſe 
no replevy lics : the ſheriff having no power to examine 
the proceedings of the juſtices, 1 Barnardi/t, 110. Str, 
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Officers may deduf? the reaſonable charges] But here is 


no power given to the juſtices to aſcertain ſuch charges; 


therefore it ſeemeth, that the officer executiog the war- 


rant ſhall be the ſole judge thereof in the firſt inſtance, 
and afterwards, if the owner of the goods diftrained ſhall 
be diſſatisfied, the reaſonableneſs thereof ſhall be deter- 
mine by a judge and jury upon an action brought. 

But by ſpecial ſtatutes, this power of aſcertaining the 
charges of diſtreſs and ſale is ſometimes given to the juſ- 
tices, as is ſet forth in this book under the reſpective titles. 

Tithes and church rates by the prople called Quaters] The 
aboveſaid ſtatutes of the 7 & 8 . c. 34. and 1 G. ff. 2. 
c. 6. relate not only to tithes and church rates (by which 
laſt es Ae. to be underſtood the churchwardens rate 
for the repAr and other uſes of the church), but alſo to 
any cuſtomary or other rights, dues, or payments, belong- 
ing to any church or chapel, which of right by law and 
cuſtom ought to be paid, for the ſtipend or maintenance 
of any miniſter or curate officiating in any church or cha- 
pel. Therefore, for any thing that appears from the 
words of this ſtatute, unleſs it be in the caſe of zithes or 
church rates, the juſtices may order the diſtreſs for thoſe 
other dues and payments to be detained for a ceetain time, 
and the officer may deduct the charges not only of diſtrain- 
ing, but alſo of keeping and ſelling the diſtreſs ; whereas 
by thoſe former acts above mentioned, the officer was 
only allowed to deduct the neceſſary charges of ditrain- 
ing. | 

And whereas warrants of diflreſs are ſometimes ineffeftual, 
by reaſon of the goods of the offenders being out of the juriſdic- 
tion of the juſtice granting the ſame, it it enatted, that in all 
caſes where any penalty, forfeiture, fine, or other money is di- 
reclid by warrant of any juflice to be levied by diſtreſs and 
ſale of the goods of any perſon ; if ſufficient difireſs cannot be 
found within the limits of the juriſdiction of ſuch juſtice ; on 
oath thereof made by one witneſs, before one juſtice of any other 
county or place (which oath ſhall be by him certified by indir ſe- 
ment on ſuch warrant), ſuch penalty, forfeiture, fi ne, or other 
nioney, or ſo much thercof as may nit have been before levied or 
paid, may by virtue of ſuch warrant and indorſement be levied 
by the perſon to whom ſuch warrant was originally directed, 
by difireſs and ſale of the goods of ſuch perſon in ſuch other 
county or place; to be applied in like manner as if ſufficient 
diſtreſi had been found within the juriſdiction of the juſtice who 
originally granted ſuch warrant ; and if no ſuch diſtreſs can be 

7 found, 


Charges, 


. 
__— 


Quakers” tithes 
and church 
rates, - 


Where diftreſs 
cannot be found 
in the juriſdic. 
tion of the juſ- 
tices granting 
warrante, it may 
be levied in any 
other place. 


Diſtreſs. 
fund, ſuch offender may be proceeded againſs according to lau. 


33 @. 3 c. 55. f. 3. ; , 
Prauided that na juſtice who ſhall indorſe any ſuch warrant - 


as aforefuid, ſhall be. anſwerable for any irregularity which 
have been committed in or about the granting ther cef. ld. 
he eight precedents next following, drawn and com- 
municated to the author by a gentleman of great learning 
and judgment, acting in the commiſſion of the peace (a), 
are inſerted, not only as uſeful in this place, but as pat- 
_ terns far our imitation in other like caſes. / 


A. Complaint to be exhibited in writing before 
two juſtices, in the cafe of goods clandeſtinely 
removed; on the 11 G. 2. c. 19. x 


Weſtmorland. BE it remembered, that this —— day 

; — A, I. 7 complaineth, 
that A. T. of —— hath fraudulently and clandeflinely re- 
moved and conveyed away certain goods and chaitels f 
not exceeding the value of, 5Ql. from at to 
prevent from diflraming the ſaid goods” and chattel 
far arrears of rent dus to the ſaid —— for the ſaid —. 
And that A. O. of yeoman, and B. O. of —— 
yeoman, wilfully and knowingly aided and afſyfted the ſaid 
A. T. in ſa fraudulently and clandeſiinely removing and 
conveying away the ſaid goods and chattels, and in concealing 
the ſame. A. J. 


Exhibited at — the — day of — 
before us —— Juſtices of the peace 
of reſiding near '—— not being 
intereſted in 


B. Warrant thereupon to ſummon the parties 
concerned, 


Weſtmorland, | To the conſtable of. 
WH EREAS a complaint in writing hath been thi 


— day of —— exhibited before uu 
Juftices, of the peace reſiding near = not being 
interefied in by A. I. 7 gentleman, ſetting 
forth that A. T. of yeoman, hath fraudulently and 
clandeflinely removed and conveyed away certain goods 4 


— 


(a) The late Sir 7. —— Bart. | 
* chattels 


1 


—_ 


Dikrefs. 
chattel of w— ot exceeding the value ef 50 l. from 
— to prevent from difiraining the ſaid goods 
and 'chattels, for artears of rent due to the ſaid —— for 
the ſaid ———, And that A. O. of ——  yeoman, and 
B. O. = yeoman, wil fully and knowingly aided and 
affifted the ſaid in ſo fraudulently and clandeſiinely 
removing and conveying atbay the ſaid goods and chattels, and 
in concealing the ſame : Theſe are therefore to command you 
forthwith to ſummon the ſaid A. T. A. O. and B. O. 10 
appear before us at on the =—— day of ———— 
at the hour of ——— to anſwer the matter of the ſaid com- 
plaint. Given under our and ſeals at the 


* 


C. Conviction, upon 11 C. 2. c. 19. /. 3. of a tenant 
for fraudulently removing his goods or chattels, or 
other perſon for knowingly aſſiſting him therein, 
or in concealing the ſame goods or chattels, to 
prevent the landlord from diſtraining the ſame 
for rent. | 


County 'of BE it remembered, that on the 


day of 
year. of the reign of . 
our ſovereign lord George the third, by the grace of God king 
of Great Britain, Cc. and in the year of our Lord „at 
i the county of „A. I. f - in the ſaid 
county of gent. (if the complaint is exhibited by the 
bailiff, ſervant, or agent of the landlord, ſay, Bailiff, ſer- 
vant, or agent, as the caſe may be, of A. L. of in the 
county of ent.) in his proper per ſen cometh before us 
J. P. eſquire and J. P. efquire, being two of the juſtices of our 
ſaid lord the king, aſſigned to keep the peace of our ſaid lord the 
ling in and for the ſaid county of „ and alſo 10 hear and 
deter mine divers felonies, ireſpaſſes, and other miſdemeanors in 
the ſaid county committed, reſiding near the place whence the 
geodt and chattels hereinafter mentioned were removed, (or, if 
the proceedings ate before juſtices reſiding near the place 
where the goods and chattels were found, ſay, riding near 
the place where the goods and chattels hereinafter mentioned 
were found,) toe or 2 * of us not being interefled in the ——— * 
(here deſcribe the place whence ſuch goods and chattels 
were removed, as meſſuage, #welling houſe, cottage, cliſe, &c. 
as the caſe may be,) and (if the complaint is exhibited by 
the bailiff, ſervant, or ugent of the landlord, fay, in the be- 
balf of the ſaid A. L.) exbibitetÞ before us certain complaint 
Vol. I. Rr | in 
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. 

in writing againſt A. O. of the pariſh of ——— in thi county 
0 yeoman, and thereby givedh us the ſaid juſtices 10 
underſtland and be informed, that tne faid A. IL. (or ene A. T. 
naming the tenant) for the half of a year next before and 
ending at and upon the 25th day of December in the year of 
our Lord —, beld and enjoyed a certain (here 
deſcribe the demiſed premiſes), with the appurtenances, ſitu- 
ate, lying, and being in the pariſh if — in the county o, 
as tenant thereof to the ſaid A. L. under a demiſe thereof then- 
tofore made, at the yearly rent of — payable 10 the ſaid 
A. L. half yearly, to wit, on the 24th day of Jun and the 
25th day of December, by even and equal er ; and that 
on the ſaid 25th day of December in the ſaid year of our 
Lord , the ſum of -——— of the rent aforeſaid, for 
the half of a year, ending on the ſaid 25th day of December 
in the ſaid year of our Lord .———, on that day in that yur 
became and was and flill is due in ar rear and unpaid from the 


ſaid A. T. to the jaid A. L. and that the ſaid ſum 7 


of the rent aforeſaid fa being due in arrear and unpaid from 
the ſald A. T. tothe ſaid A. L. the ſaid A. T. afterwards, 
that is to ſay, on the —— day of in the year of our 
Lord „ fraudulently and clandeſtinely conveyed away and 


carried off and from the ſaid demiſed premiſes (or you may 


ſay, off and from a certain cloſe, part and parcel of the ſaid 
422 f premiſes) one, &c. (here deſcribe the goods and 
chattels fraudulently removed and conveyed away) Leng 
the proper goods and chattels of the ſaid A. T. and the ſand, 
net exceeding the value of 50 J. but being of leſi value, to wit, 
of the value of — of lawful money of Great Britain, ts 
prevent the ſaid A. L. from diſtraining the ſame for the ſaid 
arrears of rent ſo then dus and unpaid as aforeſaid, (if the 
complaint is againſt a third perſon for aſſiſting the tenant 
in ſuch fraudulent carrying off his goods, ſay, and that thi 
faid A. O. on the ſame 45 and year aforeſaid, did wilfulf 
and knowingly aid and aſſiſi the ſaid A. T. in ſuch fraudulent 
conveying away and carrying off and from the faid demiſed pri. 
miſes the ſaid goods and chatreli and every part thereef, ot, it 
the complaint againſt ſuch third perſon is for concealing 


the goods fo fraudulently carried off the premiles, ſay, and 


that the ſaid A. O. afterwards, and after the ſaid gwods and 
chattels were ſo fraudulently and clandglinely conveyed aw) 
and carried off and from the ſaid demiſed premiſes as aforeſaid, 
to wit, on the ſame day and year aforeſaid, at the pariſh of 
in the county of „ did wil/u'ly n knowingly 
aid and affift the ſaid A. T. in concealing the ſaid goods and 


thaltels and every part thereof,) contrary ibe form of the foot 
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in ſuch caſe made and provided, whereby and by force of the 
24 2 2 the ſaid A. O. bath forfeited to 22 4 L. 
from whoſe 5 te thy ſaid goods and chattels were ſo fraudulently 
carried off as af. reſaid, double the value of the ſaid goods ſo by him 
carried off (or concealed) as aforeſaid ; and thereupon the ſaid 
A. I. hunibly prays, that the ſaid A. O. may be convifted of 
the ſaid offence according to the form of the latute in ſuch caſe 
made and provided ; and that the ſaid A. O. may be 79 
10 anſwer the ſaid premiſes and to make his defence thereto be- 
fur us the ſaid juflices. Whereupon, the ſaid A. O. baving. 
been duly ay pi in this bebalf to anſwer and make his de- 
fence to the ſaid complaint, and the ſaid offence therein charged 
upon him, before us the ſaid juſtices, afterwards, that is to ſay, 
on the — day of — in the ſaid year of our Lord 
at nm oforeſaid in the ſaid county of ———, appearet 
ond is preſent before us the ſaid juſlices, in order to anſwer 
and make good his defence to the ſaid complaint, and the ſaid 
offence therein charged upon him as aforeſaid ; and be the ſaid 
A, O. having heard the ſame, is aſked by us the ſaid juſtices, 
if be can ſey any thing for himſelf why he the ſaid A. O. ſhould 
not be convicled of the prem ſes above charged upon bim in form 
aforeſaid ; who pleadeth, that he is not guilty of the ſaid of- 
2 Nevertheleſs, on the ſaid day of in the ſaid 
year of our Lord „ at aforeſaid in the ſaid county 
of ——, one credible witneſs, ty wit, A. W. of — in 
the county of ——— yeoman, cometh before ug the ſaid juſtices 
in 7 perſon, and befare us the ſaid juſtices the ſaid 
A. W, being then and there, to wit, on the ſame day and year 
laſt aforeſaid, at aſoreſaid in the ſaid county of = * 
duly fworn touching thy premiſes, upon the holy gaſpel of God, 
on bis corporal oath to him then and there adminiſtered by us 
the ſaid juſtices (we the ſaid juſtices having then and there full 
power and authority to adminiſler the ſaid oath to the ſaia 
A. W.), depoſeth, ſweareth, and upon his oath afgreſaid aſfirm- 
ith and ſaith, in the preſence and bearing of the ſaid A. O. 
that (here ſer forth the evidence, which muſt prove, the 
particulars of the demiſe ; the amount of the rent in arrear; 
the fact of removing the goods, and the circumſtances of 
privacy or fraud attending it; and if the complaint is 
againſt a third perſon for aſſiſting, the fact of ſuch aſſiſt. 
ance and its particular manner; or, if the complaint 
2gainſt ſuch third perſon is far concealing the goods or 
chaitels ſo fraudulently conveyed away by the tenant, the 
fact of concealing ſuch goods and chattels, and which of 
them in particular, and the place where they were found 
i concealed ; ang Er TINY of the goods ſo re- 
: r 


Wore 


0 


N I 


* 


— %foreſaid in the ſaid county of 


WW HEREAS A. T. of 
| yeoman,y 


Diftrefs. 


moved and earried away or concealed.) Whereupon, ol! 
and fingular the matters and things in the ſaid complaint and 
edidence contained, being by the ſaid A. O. then beard and 
ul'y tinderfloed, the ſaid A. O. is by us the faid juſtices aſted 
Ari he — fo £ or offer in his path 8 4 25 
complaint and le, and in anſtuer to the evidence given at 
abrve mentioned, and what he hath to ſay why he ſhould not be 
convifted of the promiſes ſ charged upon him: And foraſmuch 
as upon hearing and fully underſlanding the ſaid complaint 
and the evidence given as above mentioned, and alſo upon 
hearing and fully underflanding all and ſingular the matter: 
and things by the faid A. O. all-ged end proved in bis diſence 
touching the premiſes in the faid complaint ſpecified, it manifeſtly 
appears to us the ſaid juſtices that the faid A. O. is guilh of 
the premiſes above charged upon him in the ſaid complaint; and 
that the ſaid goods and chattels in the ſaid complaint mentioned, 
at the time of the carrying off (or concealing) the ſame, as in 
the ſaid complaint is mentioned, were of the value of —— 
of lawful money of Great Britain: Therefore it is adjudged 
by us the ſaid juſtices, that the ſaid A. O. be convicted, and 
he is hereby convitted by us the ſaid juffices of the offince 
charged upon him in and by the ſaid complaint, according ta the 
form of the flatute in ſuch caſe made and provided 3; and we dt 
adjudge and order the ſaid A. O. to pay to the ſaid A. I. (if 
the complaint is by the bailiff, ſervant, or agent of 
the landlord, ſay, to the uſe of the ſaid A. L.) the ſum if 

(being double the value of the ſaid goods and chattels in 
the ſaid complaint mentioned), onthe — day of ——— new 
next enſuing, according to the form of the flatute in ſuch caſt 
made and provided. In witneſs wheresf we the ſaid juſtice 
to" this record of convittion have put our hands and ſeals at 
, the —— 4% 
0 in the - year of the reign of our ſaid ſuvertig" 
lord the now king, and in the year of our Lord 


* 


D. Warrant of diſtreſs, in caſe the offenders hav- 
ing notice, refuſe or neglect to pay, purſuant 
to the preceding order. 11 G. 2. c. 19. 

27 G. 2. c. 20. * 1 . 


Weſtmorland, 4 To the conſtable — 

— yeoman, A. O. of — 

| and B. O. 7 ved, were by an 

erder dated the. ——— day of u nuder the hands and ſeal 

bf Us — and — Juſtia. of the Peace , — rant 
b : 1. 


— 


29 — hed * 


ſum 


Diſtrels. 
ney — nt being interited in — ordered to pay 
the ſum ef to —— or his bailff, ſervant, on agent, on 


or before the day of being double the value 0 
certain goods and chattels of the ſaid which the ſaid A. L. 


was before us duly convitted of having fraudulently and clan- 


deflinely removed and conveyed away from io prevent 
the fuid rem diſtraining the jaid goods and chattels for 
arrears of rent dus to the ſaid —— for the ſaid and 
which the ſaid A. O. and B. O. were alſs duly convicted before 
Us, 982 wilfully and knowingly aided and aſſiſied the ſaid 
A. T. in ſo fraudulent'y and clandeflinely removing and con» 
veying away, and in concealing the ſame : And whereas the ſaid 
A. T. A. O. and B. O. having natice of our ſaid order, have 
refuſed or neglected to pay, and baue not paid, the ſaid ſum of 
— purſuant thereunts, and the ſame hath been fully proved 
before us : Theſe are therefore to command you to levy the faid 
by diſtreſs and ſale of the goods and chatteis of 
the ſaid A. T. A. O. and B. O. and we ds bereby order and 
direct the. goods and chaitels ſo to be difirained, to be ſold and 
diſp:ſed ef, within days, unleſs the ſaid ſum of ——= 
for which ſuch diftreſs ſhall be made, together with the reaſon- 
able charges of taking and keeping ſuch diſtreſs, ſhall be ſooner 
paid: And you are alſo hereby commanded to certify to us what 
you ſhall do by virtue of this our warrant. Given, under our 
bands and ſeals at the day.of —— —_ 


E. The conſtable's return thereupon of the want 
of diſtreſs. 


Weſtmorland. I A. C. conflable of —— do hereby certify 

| and —— juſtices of the peace of 
— that I have made diligent ſearch for, but ds not know of, 
mr can find, any goods and chattels of ——— and —— — 
and —— = or of any of them, by diſtreſs and ſale whereof I 
may levy the ſum of —— purſuant to their warrant for that 
purpoſe, dated the —— day of » Given under my 
band this — day / — 


F. Commitment thereupon to the houſe of cot- 
| rection. 


ö To the conftable of ——— and alſo to 
Weſtmorland, the keeper of the houſe of correction, 


at 
WH EREAS "and and 
by an order dated the ———— day of 


were 


under 


ibe bands and ſea's u juftices of the peace of ——— © 
| R 


r 3 reſiding 
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| For the ſaid 


day of 
G. Form of a complaint and oath to be made be- 
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reflding near not being intereſled ini orderid 


t pay the ſum of — to - "or to Bit bailiff, ervant, 
ar agent, on or before the day of 2 double 


the value of certain goods and chattels of the ſaid 
which the ſaid = was before us duly convicted of having 


Fraudulentiy and clandeflintly removed hud conveyid away frin 


* o * 


to prevent the ſaid from diſtraining the ſail 
goods and chatteli, for arrears of rent due to the fad 
And which the ſaid and 
tere alſo duly convicted before us of having wilfully and Inu- 
ingly aided and aſſiſied the ſaid in fo fraudulently ard 
elandeflinely removing and conveying away, and in concealing 
the ſame : And whereas the ſaid —— and —— and ——. 
having notice of our 22 order, have refuſed or neglected to jay, 
and have not paid, the ſaid ſum of purſuant thrreunto, and 
the ſame hath been duly proved before ut. And whereas it o- 
pears to us, by the return of conflable of — dated 
1b — doy of —— that he hath made diligent ſearch for, 
but deth not $now of, nor can find, any goods and chatieli of the 
faid ——— and —— and -— or any of them, by diſtreſt and 
Yale whereof the ſaid ſum of may be levied, purſuant th 
"our warrant duly made and iſſued for the levying the ſaid ſum f 
by difireſs and ſale of the goods and chaitels of the ſaid 


— a :* Theſe are therefore to command you 
rhe Ae conflable of to apprehend the ſaid — and — 
and —— and convey them to the ſaid houſe of correction ot — 


; N — and deliver them there to the ſaid\heeper of the ſaid 


w/e of correction: And theſe are alſo to command you the ſad 
keeper of the ſaid bouſe of correction, to receive them the ſaid 
—— and and - into the ſaid houſe of cu. 
reclion, and there keep them to hard labour, without bai! it 
mainprize, for the ſpace of fix months, unleſs the ſaid Jum of 
- ſo ordered to be paid as aforeſaid, foall be ow fe. 
tied. Given under our hands and ſeals at the — 


. 
ou 


fore a juſtice, in caſe of a dwelling houſe, where 
goods and chattels are fraudulently and clar- 
deſtinely removed and conveyed away and ſe- 
cured, ſo as to prevent them from being taken 
and ſeized as a diſtreſs for arrears of rent. 

Weſtmorland. B E it remembered, that this —— 491 


* 6% A. I. F Yeoman, con- 
Plaingh, and mateth oath, that certain goods und * 0 
8 * 10 R „ | + Vo 


Diſtreſs. 


A, O. of — yeoman, have been fraudulently and clau- f 


Aſſinely conveyed and carried away from by the ſaid 
A. O. his ſervant or ſervants, agent or agents, or other per- 
fon or perſons, aiding or aſſiſting therein, to prevent — from 
difraining the ſaid goods and chattels for arrears of rent due 
to the ſaid for the ſaid : Aud that the -ſaid 

and chattels are. put, placed, or. kept, in the bouſe, barn, 
flable, outhouſe, yard, cloſe, or ether place of — 4 — 
leled up, faflened, or other wiſe ſecured, ſo as to prevent the ſaid 
goods and chattels from being taken and ſeized as a diſtreſs for 
arrears of rent; And that the ſaid A. I. hath a reaſonable 
ground to ſuſpect, and doth ſuſpect, that the ſaid goods and chat» 
tels are in the dwelling houſe of the ſaid | 


at — , 


AE 


Taken and ſworn at —. the 
day of — before —— 


H. Warrant upon the ien complaint and 
oa. | 


c To the conftable, beadborough, borſhol- 
Weſtmarland. der, or other peace officer of —— and 
to each and every of them. : 


W HEREAS A. I. 8 hath this — 

day of exhibited his complaint and made oath 
before —— juflices of the peace of . that certain goods 
and chattels of A. O. of ycomau, have been frauduiently 
and clandeflinely conveyed and carried away from ———— by the 
faid A. O. his ſervant or ſervants, agent ar agents, or gth.x 
perſon or perſons aiding or aſſiſling therein, to prevent — 


from diftraining the. ſaid geadi and chattels for arrears of rent 


due to the ſaid for the ſaid And that the ſaid 
goods and chattels are put, placed, or hept in the bouſe, barn, 
ſtable, cuthouſe, yard, cloſg, or aber = of — at — 


lcked up, faſtened, or of erwiſe ſecured, ſo as to prevent the | 


ſaid goods and chattels from being taken ang ſeized as a diſtreſs 
for rears of rent; and that the ſaid A. I. bath a reaſonable 
ground to ſuſpect, and doth ſuſpett, that the ſaid goods and 
chattel are in the dwelling houſe of at : Theſt 
are therefore to command you, and each and every of you, to 
aid and di —— his ward, bailiff, receiver, or other perſou 
or perſons empowered to take and ſeize as a diſtreſs for rent the 
ſaid grods and chattels, in the day time to break open, and enter 
into the ſaid dwelling houſe, _ fable, outhouſe, yard, chſe, 

| Rr 4 "2 


Diſtreſs, 


er ather place of the ſaid ———— 4 — and to take arg 
feize the ſaid grods and chattels for the ſaid arrears of rent, 
according to law. Given under my hand and ſeal at —— 
the ——— dey of 


1. If the landlord does not diftrain himſelf, he may 
authorize any other perſon, in the following 
manner, or to the like effect: 


7 Do bereby authorize A. B. of in the county « 
2 $coman, to difirain the goods and chattels of A. T. 

4 in the ſaid county, huſbandman, in the houſes, out- 

houſes, and premiſes [or as the caſe may be] which. be farms 
of me, ſituate at — for ———— arrear of rent due 1 
me for the ſaid premiſes, at =——— loft paſi : And for your 
fo doing this ſhall be a ſufficient warrant. IV iineſi my hand 
the — day of —. 

Then either the landlord himſelf, or the perſon em- 
powered by him as aforeſaid, muſt go upon the premiſes 
and ſeize the diſtreſs, or ſome part in the name of the 
whole, and make an inventory thereof as follows: 

An inventory of the ſeveral gords and chattels, diſtraind 
by us whoſe names are under written, the of 
in the year in the houſcs, outhouſes, and lands, 
of A. T. in by the authority and on the behalf of 
A, L. 7 er pounds arrear of rent dus is 
bim the ſaid A. L. Thr | 
In the dwelling bouſt : 

One table, 

Six chairs, &c. 

In the cow houſe : 

Six cows, 


Two calves, xc. 


% 


K. Notice, 
A. T. CK | 

T AKE notice, that hy the authority and on the bibalf of * 
your landlord A. L. I have this —— day of — " 

the year of our Lord —— diftrained the ſeveral goods and chat- 
tels ſpecified in the ſchedule hereunto annexed, in your houſes, 
outhouſes, and grounds, at for -—— pounds arrear of rent 
due to him the ſaid A. L.: And if you ſhall not pay the ſaid 
rent ſo due and in arrear 2 or replevy the ſaid goods 
end chatte, I ſhall, after the expiration of five days from — 


Diſtrels. 


datt bertef, cauſe the ſaid grads and chattels to be appraiſed 
and ſald, according to the flatute in that caſe made and provided. 
Given under my band the day and year firſt aboug written, 
| | +4; 
Witneſs that a copy hereof was 
this day delivered to the ſaid = 
A. T. (Or left at the chief 
manſion houſe of the ſaid A. T.) 
A. W. (a) 

A copy of which inventory and notice muſt be left wich 
the tenant.” „ 

If the rent is not paid, nor the goods replevied before 
the time mentioned in the notice,. the perſon diſtraining 
muſt go to the place where the diſtreſs is ſecured, with a 
, conſtable and two ſufficient appraiſers, who are to take 
the following oath, to be adminiſtered by the conſtable: 


L. Appraiſers oath, | 
OU and each of you ſhall well and truly appraiſe the 


goods and chattels mentioned in this. inventory, accordin 
ta the beſt of your under/ftanding : Sq help you God. 7 


M. Form of the appraiſement. 


T HE appraiſement may be in the form of the inven- 
tory, ſpecifying the particulars, and their reſpeRive 
valuations : And then add at the end, - 
Appraiſed by us, this —— day of —— in the year 
54d | - ; : | (worn Appraiſers, 
After which the goods muſt. be ſold for the beſt price 
that can be had, and after deduRting the rent, and reaſpn- 
adle charges attending the diftreſs, the overplus (if any) 
is to be returned to the tenant, 
| But if the tenant. requeſt the landlord to give further 
time for ſelling. the goods diftrained, and the landlord 
conſent ; it is beſt for the tenant io ſign a memorandum 
thereof to the following effect: 


A. T. do bereby requeſt that A. L. my landlord, who on 
the —— day of laſt, diſtrained my goods and chat- 
tels in my houſes, outhouſes, and grounds at in the 


(a) If the landlord diſtrain himſelf, the forms may be eaſily 
Altered accordingly. 


15 county 


FA 


8 Witneſs, A. W. 


Diffreſs, 


| county of nm, will forbear the ſale thereof, until th 


day of ——— next, in order to enable me to diſcharge ; 
— Fn and I dv conſent that the ſaid goods gr Bo 77s 
trained, may remain at my proper coſt, and in his poſſeſſun, 
upon the premiſes where they now are. until that time, In 
witneſs whereof, I have heraunto ſet my band the —— tay 
| A. T. 


* 


N. Notice to be affixed: on the premiſes being 


7 
* 
« 


deſerted, 


Abraham Sutcliffe. : 
T AK E notice, that upon the complaint of E. A. of 

in the county of made unto us A. P. and 
B. P. eſquires, two of his majefly's juſtices of the peace for the 
foid county, that you the ſaid A. S. have deſerted the meſſuage 
and tenement called — conſifling of ſituate, lying, 
eng being at — afareſaid in the county aforeſaid, unte 
you demiſed at rack rent by the ſid E. A. and that there is 
in arrear and due from you the ſaid A. S. unto the jaid 
E. A. one whole year's rent for the ſaid demiſed premiſes, and 
that you have left the ſaid premiſes uncultivated and unoccupied, 
fo that no ſufficient diſtreſt can be had, to counteryail the ſaid 


- arrears of rent; we the ſaid juflices, (having no intereſt, nor 


either of us having any intereft in the ſaid demiſed premiſes,) 
on the ſaid complaint as aforeſaid, and at the requeſt of the 
ſaid E. A. have this day come upon and viewed the ſaid de- 
miſed premiſes, and do find the ſaid complaint to be true; and 
on the —— day of this preſent. month of — we will return 
to take a ſecond view thereof, and if upon ſuch ſecond view, 
you, or ſome perſon on your behalf,” ſhall not. appear and pay 
the ſaid rent in arrear, or there all not be ſufficient diftreſs 
an the ſaid premiſes, then we the ſaid juſtices will put the 
aid E. A. into the poſſeſſion of. the ſaid demiſed premiſes, ac- 
vrding to the form of the Aatute in ſuch caſe made and pro- 
vided. In witneſs whereof we have hereunto ſet our hands 
and ſeals, and have cauſed this notice ta be affixed on the out 
door of the manſion houſe, the ſame being the meſt notorious 
kart of the ſaid premiſes, this — day of in the — 
r of the reign 5 our ſovereign lord George the third, of 
Great Britain, France, and Freland king. 


* y = 


Record 


Diftrefs. 


Record of putting the landlord in poſſeſſion. . 


Weſtmorland. BE it remembered, that on the day 
— in the year of the reign of our 
ſrerrign lord George the third of Great Britain, France, 
and Ireland King, defender of the faith, and ſeſorib, at 
is the ſaid county. A. L. of - in the ſaid 
ccunty, complained unto us, J. P. and K. P. eſquires, 
two of the juflices of our ſaid lard the king, aſſigned to keep 
the peace within the ſaid county, and alſq to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the” ſaid. 
county committed, that he the ſaid A. L. did demiſe at rack 


rent unto A. T. of — hbuſbandman, a meſſuage and te- 
nement called ——— conſiſting of =—— ſituate, lying, and 
Bring at aforeſaid in the county aforeſaid, and that 


on the ſaid — day of in the year aforeſaid, there was 
in arrear and due unto the ſaid A. L. from him the ſaid A. T. 
the tinant of the ſaid demi ſed premiſes, one whole year's rent 
thereof, and that he the ſaid A. T. hath dgſerted the ſuid de- 
'miſed premiſts, and left the ſame uncultivated and untecupied, 
ſo as no ſufficient difireſs could be had to countervail the ſaid 
arrears of rent; Whereupen the ſaid A. L. then and there, to 
wir, on the ſaid -—— day of „in the year aforeſaid, at 
— aforeſaid in the county aforeſaid, requeſted of us the 
ſaid juſtices, that a due remedy ſhould be provided. according 
to thi ſorm of the flatute im that caſe made and provided; 
wbirh complaint and requeſt by us the aforeſaid juſtices being 

beard ;_ We, (baving no intereſt, nor enher of us having any 
intereſt in the ſaid demiſed premiſes, ) on the jaid day of 
—— in the year aforeſaid, at —— gforeſaid in the county 
oforeſaid, did perſonally go upon and view the ſaid demiſed 
premiſes, and then and there upon our own proper view did 
Yind the ſaid complaint to be true, and did then and there affix 
on the moſt notorious part of the ſaid demiſed premiſes, to wit, 
upon the outer door of the man ſim houſe, d notice in writing 
under our hands and ſeals, that due the ſaid juflices, on the 
— day of next, would return to take a ſecond view 
thereof; upon which ſaid —— day of in the year afore- 
Jud, we did return and take a ſecond view of the ſaid premiſes, 
and there upon our own proper view did find, that he the ſaid 
A. T. did not appear, nor any perſon on his behalf, to pay 
the ſaid rent in arrear, and that there was no Sufficient diflreſs 
upon the ſaid premiſes, nor upon any part thereof, to countervail 
the ſaid arrear of rent : Therefore we the ſaid juſtices at 
tm aforeſaid in the county aforeſaid; en the" — day 
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5 — aforiſaid, did put the ſaid A L. into paſſiſſon of the 
ſaid doſes 2 according to the form of the ſlatute 
aforeſard, In witneſs 27 we the ſaid juſtices unto this 
record do ſet our hands and ſeals, the — day of — in 
the year of our Lord . 


Diſtringas. See Proteſs. 
Divine Service. See Publick Worſhip, 


Dogs +. 3 


| So far as Dogs fall under the conſideration of the 
Game laws, See title Tame, 


Dogs mile A Meafliff, going in the ſtreet unmuzzled, from the 

— ferocity of his nature being dangerous and cauſe 
of terror to his majeſty's ſubjects, ſeemeth to be a common 
nuiſance, and conſequently the owner may be indicted (A) 
for ſuffering him to go at large. 

And in the caſe of Smith v. Pelab, H. 20 G. 2. It was 
ruled, that if a dog has once bit a man, and the owner 
having notice thereof, keeps the dog, and lets him go 
about or lie at his door, an action will lie againſt him at 
the ſuit of the perſon bit, though it happened by his 
treading on the dog's toes; for it was occaſioned by his 
not killing the dog on the firſt notice, and the ſaſety of 
the king's ſubjects ought not afterwards to be endangered. 
Str. 1264. 

But in order to maintain an action for biting by the de- 
fendant's dog, it muſt be proved alſo that he #new bis dog 
to be uſed to bite ; but one inſtance is ſufficient in that 
caſe. 42 Hod. 555. 

If a man has a dog that fillt feep, this is not a publick 
nuiſance, but the owner of the dog (knowing thereof) is 
liable to an aQion ; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall be required 
to prove in evidence, that the dog had uſed to kill ſheep. 
Dyer 25. Het. 1717. | 

And if a man keeps a dog accuſtomed to bite /be-p, and 
he knows it, and notwithſtanding he keeps the dog ſtill, 
and afterwards the dog bites an horſe; this ſhall be . 

able; 


Y ' : 880 
Dogs. | ; 621 
able, altho' he had been known before to bite ſheep only: 
becauſe the owner, after notice of the firſt miſchief, ought. 
to have deſtroyed or hindered him from doing any more 
hurt, Ld. Raym. 110. | WP LR”, 

M. 17 G. 3. On an action of trover and converſion Dog firayioge 
for a pointing dog, the plaintiff proved the dog to be his 
property, and that it was found at the defendant's houſe 
twelve months after it was loſt, The defendant ſaid, the 
dog ſtrayed there caſually, and demanded 208. for 20 weeks 1 
keeping, before he would deliver up the dog. A verdict 
was given for the plaintiff, ſubject to the opinion of. the 
court, whether this refuſal amounted to a converſion of the 
dog. But the counſel for the defendant declined arguing 
the queſtion, and the plaintiff had judgment, Black. 
Rep. 1117. 

Stealing dogs is not felony; for however they may Stealing dogs. 
be valued by the owner, yet they ſhall never be ſo highly 
regarded by the law, that for the ſake of them a man ſhall 
die, 1 Haw. 93. g 

But by the 10 G. 3. c. 18. If any perſon ſhall ſteal any 
dog, or dogs, of any kind or ſort whatſoever, from the 
owner thereof, or from any perſon intruſted by the owner 
therewith ; or thall ſell, buy or receive, harbour, detain 
or keep any ſuch dog or dogs, knowing the ſame to have 
been ſtolen ; every fuch perſon ſhall, on conviction upon 
the oath of one witneſs, or his or her own confeſſion, be- 
fore two juſtices, forfeit for the firſt offence any ſum not 
excecding 301. nor leſs than 201. as to ſuch juſtices ſhalt 
ſeem meet, together with the charges previous to and at- 
tending ſuch conviction, to be aſcerta ned by fuch juſtice 
before whow the offender ſhall be convicted; and if not 
forthwith paid, the ſaid juſtices ſhall commit the offender 
to the common gaol or houſe of correction, for = time 
not exceeding 12 calendar months, nor leſs than fix, or 
until the penalty and charges ſhall be paid; and if any 
perſon, having been convicted as aforeſaid, ſhall after- 
wards be guilty of the like oftence, and ſhall be thereof 
convicted in like manner as aforeſatt, every ſuch perſon 
ſhall forfeit not exceeding 501. nor leſs than 30 l. as to 
ſuch juſtices ſhall ſeem meet, together with the charges 
previous to and attending ſuch conviction, to be aſcettain- 
ed by ſuch juſtices before whom the offendet ſhall be con- 
victed ; which ſaid. penalties, or any of them, when reco- 
vered, ſhall be paid balf to the informer, and half to the 
poor; and upon non-payment, thereof, ſuch juſtices ſhall 
commit the offender to the common gaol or houſe of cor- 

lection, 


rection, for any time not exceeding 18 months, nor ef; 
than 12, or until the penalty and charges ſhall be paid; 
and fuch juſtices ſhall alſo order the offender to be publik 
whipped, within three days after ſuch commitment, in the 
town wherein ſuch gaol or houſe of correction, ſhall be, 
* the hours of twelve and one of the clock. 
J. n * * | 
And one juſtice, on "Information to him made, may 
grant a warratit to ſearch for any dog ſtolen as aforeſaid; 
and in caſe any fuch dog or the ſkin thereof ſhall upon 
ſuch ſearch be found, the ſaid juſtice ſhall take and reſtore 
ſuch dog or fkin to the owner thereof ; and the perſon in 
whoſe cuſtody or poſſeſſion ſuch dog or ſkin ſhall be ſo 
found (in caſe it ſhall appear that ſuch perſon was privy to 
ſuch dog having been ſtolen, ot that ſuch ſkin was the ſkin 
of any ſuch dog ſtolen as aforeſaid) ſhall reſpectively be ſub- 
Fect and liable to the like penalties and puniſhments, 23, 
oo convicted of ſtealing any dog or dogs are herein 
fore made ſubject and liable to. /. 2. | 
And for the more eaſy conviction of offenders, the 
Juſtices may cauſe the conviction to be drawn up in th; 
following form, or to the fame effect, as the caſe may 
happen : | 


Be it remembered, That on the ——— day of — i 
the year of our Lord ——— A. B. ts convicted before — — 
of. bis majefly's juſtices of the peace for the = of —— 
(ſpecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be), 
8 under aur hands and ſeals he day and year aforeſaid, 

Zo k 

Provided; that if any perſon ſhall think himſelf or her- 
ſelf aggrieved by any thing done in purſuance of this ad, 
ſuch perſun may appeal to the next general quarter ſeſſions, 
within four days after the cauſe of complaint ſhall ariſe; 
fuch appellant giving 14 days notice at leaſt in writing of 
his intention to appeal, and of the matter thereof, to the 
perſon whoſe aAs are complained againſt; and within 
two days after ſuch notice entring into a recognizance, 
before a juſtice, with two ſureties, conditioned to ty ſuch 
Appeal, and abide the order of, and to pay ſuch coſts 25 
fhall be awarded by the juſtices at ſuch quarter ſeſſion: 
And the ſaid juſtices at ſuch ſeſſion, on proof of ſuch notice 
and recognizance, ſball hear and determine the appeal in 
a ſummary way, and award ſuch coſts to the parties ap- 


'pealing or appealed againſt, as they ſhall think prope ; 


K * b 4. = 
” 2 8 
* 
* 


Ass heir detto Wall be nal; and no beser or 


btber proceedings touching the conviction of any offender 
2gainſt this act ſhall be quaſked for want of form, or be 
' removed by certiorari or other writ into any of his majeſty's 
courts of record at V minſtor. ſ. 4. | 
[Here ſeem to be ſome difficulties upon this act: as, 
It) Wich regatd to the offtnce : If any perſon Ball flenl 
any dog or dogs. It is not à mere cavil, in a caſe where a 
man's property or liberty is ſo conſiderably affected, to 
ſurmiſe, that it may be doubtful whether upon this act it is 
penal to ſteal a bitch. In the caſe of bor/efealing, the git 
runs, any horſe, mare, or gelding > And it is not uſual, where 
a man has ſtolen a, more, to india him for ſtealing a bor/e. 
And ſo tender is the Jaw in theſe matters, that when by 
the 1 Ed. 6. c. 12. it was enacted, that no perſon or per- 
ſons convicted of ſtealin borſes, mares, or geldings, 
"ſhould be admitted to the benefit of clergy ; this was not 
thought ſufficient to exclude from the ſaid benefit any per- 
ſon who ſhould ſteal only one hotſe, mare, or gelding ; 
but an explanatory act (2 & 3 Ed. 6. c. 33) was thoug 

neceſſary ſor that purpoſe, And the reaſun is plain: What 


- 


'a man bas a right to (as his life, liberty, of eſtate) by a 


clear and undoubted law, ſhall not be taken from him by 
law leſs clear and certain. And in this very act before us, 
1 diſtin Aion of ſexes is made throughout with reſpect to 


the offender, ¶ bim or her, bim ſalf or herſelf, ) which diſtine- 


tion being not obſerved with teſpect ta the offence, it may 
poſſibly be argued, that in a caſe ſo penal, the ffatute 
all not be extended further than the words will ſtrictiy 


1) With reſpect to the pet: As the clayfe ſtands, 


there may be a doubt cpnceroing the application of the 
forfeitures for the fir ff A for tho' it is ſaid, that the 
faid forfeitures or ay of them {hail be paid half to the in- 
former and half to the poor, yet in the very next words 
following, it is ſaid, that vn nonpayment thereof the 
Juſtices Gan comwit the offerider for any time not exceed- 
ing 18 months nor leſs than'12, which words ate only 
Ipplicable to. the penalty for a ſecond or other ſubſequent 
offence, lu like manner, it "ſeems doubtful, whether 
the whipping (hall de utider{tood for the fi:ft, or only for 2 
ſubſequent offence. Alſo the ſpecial time of whipping is 
dot clearly aſcertained, being only between the baurs f 
lwelve and one of the allet, which, may be either in the 


Rt ſoon after midnight, or if the aftet non. | 


re is alſo a ſmall miſtake, where it is ſaid, that the 
ot, I, Rr 3 cbargey 
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charges of conviction ſhall be aſcertained by the ju/irs 
- before whom the offender ſhall be convicted; E= 
* „ by 1we 38 
) The clauſe concerning the appeal ſeemeth incon 
CNS unintelligible. The appeal muſt pug 
next general quarter ſeſſions, within four. days after th: 
cauſe of complaint ſhall ariſe, and of this fourteen days n- 
tice ſhall be given «0 the perſem whoſe ads are complained 
again. Whatever theſe words may ſignify, the 
impriſonment is ſtill going on; for if the forfeiture is not 
forthwith paid, the offender ſhall be committed : And at 
all events, the whipping will be over before the appeal can 
commence. ] | 
Duty on dope, By the 36 G. 3. c. 124. aſter 5th Jul 1796, every 
perſon who ſhall. keep any greyhound, bound, pointer, 
| ſetting-dog, ſpaniel, lurcher, or tarrier 3 ar who (hall 
keep two or more dogs of whatever deſcription of deno- 
mination the ſame may be, ſhall be aſſeſſed anoually 5 f. for 
2 ſuch dog, And every perſon who ſhall inhabit any 
 . dwelling houſe aſſeſſed to any of the duties on inhabited 
houſes, or on windows or lights, and ſhall keep one dog 
and no more, ſuch dog not being a greyhound, bound, 
pointer, ſetting-dog, ſpaniel, lurcher, or tarrier, ſhall be 
aſſeſſed annually 3 8, for ſuch dog. þ 1. | 
Dogs — 2 Provided, that no dog or whelp ſhall be charged with 
dies che dues: the ſaid duty, which at the time of returning the lifs of 
dogs hereinafter required, ſhall not be fix calendar months 
old; and if any diſpute ſhall ariſe touching the age of 
ſuch dog or whelp, the commiſtoners on appeal hall 
finally hear and determine the ſame ; and upon every 
peal for any matter or thing under this act, if the diſ- 
pute ſhall be reſpecting the age of ſuch dog or whelp, the 
fact of the age thereof ſhall lie on the owner claiming 
ſuch exemption, on his oath or affirmation, or on the 
oath of one witneſs. / 2. 
Duties to beaſ= And the duties hereby impoſed ſhall be aſſeſſed, and 
> ws rw FE collected by ſuch perſons, in like form and manner, 
ty on horſes, and with ſuch allowances, and under ſuch penalties, for- 
| . feitures, and difabilities, and according to ſuch rules, me- 
. thod, and directions as are preſcribed for raiſing the duties 
on horſes ; and all powers, authorities, rules, direQions, 
penalties, forfeitures, juriſdictions, clauſes, matters, and 
things contained in any act of parliament relative to the 
duties on horſes, ſhall be in full force in raiſing the duties 


hereby impoſed, 7. 3 | | 1 


— _ 
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| And the firſt aſſeſſment hl be made for three quarters Making affeſſ- 
of a year from the_5th day of 7 1796, andthe firſt lift 32 5 
hall contain, the greateſt number of dogs kept in the year 
preceding, and ending on. Sch Zuly..1796,. And after- 

wards the (aid aſſeſſments fho]l be made for one y ear from 

5th. April yearly, and ſuch liſt ſhall, contain the greateſt 

number of dogs kept in the year preceding, and ending on 

Sth April, vearly. . 4+ Wy 

And the commithoners for the duties on horſes ſhall be CommifMoners 
commiſhoners for executing this act, who ſhall hold their for the — 
firſt meeting before goth 7h 1796, ang afterwards at ihe ar nents 
ſame times and places as.for the putting in execution the 
duties on horſes ; and ſhall proceed in the ſame manner as 
is preſcribed for levying the ſaid duties on borſes. , 5. 

And the (ſurveyors, . inipetors, aſſeſſors, and collectors Surveyors, in- 
reſpectively appointed, for raiſing.the duties on horſes ſhall — —4 
put this act in execution, and ſhall cauſe notices for pte. Id. 
paring liſts and declarations to be delivered to every per- 
ſon liable to the duties hereby impoſed, at ſuch times, and 
in ſuch manner, and under the like penalties, and ſubject 
to ſuch ſurcharges as for the duties on horſes, whether any 
ſuch perſon keeping any ſuch dog ſhall be liable to the 
duties on horſes or not, Id. 5 x 

And ſuch aſſeſſors may deliver joint or diflin& notices Notices may be 
to perſons liable to any of'the duties on horſes, ſervants, or Joint or ſepa- 
carriages, or«for wearing hair powder according to eir- 2 
cumſtances, or as the commiſſioners ſhall direct. F. 6. 

And if any aſſeſſor, who ſhall be required by the com- penalty for ne- 
miſfioners to. prepare, ſign, or deliver any ſuch notice, gle of duty. 
ſhall negle& or refuſe ſo to do, on complaint to the com- » 
miſßoners at any meeting within the precinct, he ſhall 
forfeit not exceeding 51. nor leſs than 40 8. to be levied as 
any other penalty inflicted by ſuch commiſſioners for ne- 
glect of duty by any law now in force. Id. 

Provided, that if any perſon ſhall be deſirous to com- Perfons may 
pound for any number of hounds, and ſhall give notice componnd for 
thereof to the cclleQor where he ſhall be liable to be n. * 
alleſſed, of his intention ſo to do, and ſhall pay 15 l. * 
vithin thirty days after 5th Jul 1796, and in any ſubſe- \ 
quent year 201, within thirty days after 5th April in ſuch 
year, he ſhall not be liable to be aſſeſſed for any hound by 
dim kept. And if ſuch per ſon ſhall be liable to be aſſeſſed 
in two or more pariſhes or, places, he ſhall give like notice 
io the proper officers in every ſuch pariſh or place, and ſhall 

are in which ſuch compolition is intended to be made; 
ind every ſuch collector to whom ſuch compoſition ſhall 
de paid, ſhall give a reccipt for the ſame, / 7. 

Vo, I. SC Weſt. 
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(A Weſtmorland. R "jurors for our lord the hin 

) ark Lite that A. O. OE 75 
pariſh of in the ſaid county, ==— on the —— 4% 
—, in the —=—= year of the reign of our ſovereign lird 
George the Third, king of Great Britain, France, and [re- 
land, defender of the faith, and fo forth, and on divers other 


| days and times, between that day and the day of the taking of 
this inguiſition, at the pariſh afireſaid in the county aforeſaid, 


near unto” the king's common highway, there unlawfully did 
heep, and flill doth keep, a certain large dog, of a fierce and 
furious nature; and the ſaid dog, on the ſaid — day of — 
in the year aforeſaid, and on the ſaid other days and times, at 
the pariſh * in the county aforeſaid, near unto the 
ſaid highway, there unlawfully did permit and ſuffer, and fiill 
doth permit and ſuffer to go unmuzzled, and at large, by rea- 
ſon whereof the liege ſubjects of our ſaid lord the king, on the 
faid —— day of in the year aforeſaid, and on the ſaid 
other days and times, at the pariſþ aforeſaid in the county 


| 2 could not, nor can they now go, return, paſs, and 


ur in and through the ſaid bighway there, without great 
danger and hazard of being bit, maimed, and tern by the ſad 
dog, and loſing their lives; to the great damage, terror, and 
common nuiſance of all the 1 7 F our ſaid lord the 
king, in, by, and through the ſaid highway there going, returns. 
ing, paſſing, re paſſing, and labouring, to the evil example of 
all others in the like caſe offending, and againſi the peace of ou 
ſaid lord the king, bis crown and dignity. 


Door breaking open. See Atreſt. 
Dower. See Fozfeiture. 

Drunkenneſs. See Alehouſes. 
Duelling. See Homicide, 


Egyptians, See Wagrants, 
Embracery. See Paintenance, 


_ Eſcape. 


THIS is to be underſtood of eſcapes in crinina 
a FE and not in civil caſet, as for debt, or tht 


An 
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An eſcape is, where one that is arreſted gaineth his Eſcape, what. 

liberty, before he is delivered by courſe of law. Terms de 

ta o _ ” 

- are of three kinds, 1. By a perſon who hath Several kinds 

the offender in his cuſtody; this is properly called an thercef, 
2. Cauſed by a ſtranger; this is commonly called 

a reſcue, E: By the party himſelf ; either without force, 

which is ſimply an eſcape, or with force which is priſon 

breaking, Reſeous and priſon breaking ate treated of under 

their reſpeQive titles; and this title treats only of eſcapes . 

properly ſo called, Concerning which we will treat in the 

following order : 


I. Of eſcape by the party bimſelf. 
II. Eſcape ſuffered by a private perſon, 
II. Eſcape ſuffered by an officer. | 
V. What is a voluntary, and what a negligent 
eſcape. 
V. Concerning the retaking of a perſon eſcaped. 
VI. Indiftment for an eſcape. 
VII. Trial and conviftion for an eſcape. 
VII. Puniſhment of an eſcape. 
. IX. Aiding in attempting to eſcape. 


I. Of eſcape by the party binſelf. 


As all perſons are bound to ſubmit themſelves to the Egge by 
judgment of the law, and to be ready to be juſtified by party himſelf, 
it; whoever in any caſe refuſes to undergo that impriſon- 
ment which the law thinks fit to put upon him, and frees 
himſelf from it by any artifice, before ſuch time as he is 
delivered by due courſe of law, is guilty of an high 
contempt, puniſhable with fine and impriſonment. 2 Haw. 
122, | 
But eſcape committed by the party himſelf, belongs 
more properly te the title Priſon Breaking, 


11 


II. Eſcape ſuffered by @ private perſon. 


It ſeems to be a good general rule, that wherever any Ffcape by « 
perſon hath another lawfully in his cuſtody, whether up- private perlen, 
en an arreſt made by himſelf or another, he is guilty of 
an eſcape, if he ſuffer him to go at large, before he bath 
licharged himſelf of him, by delivering him over to ſome 

| 882 other 


Eſcape. 
- other, who by law ought to have the cuſtody of hin 


2 Haw, 138. 
And the jaw is generally the ſame, in relation to eſcape; 


ſuffered by private perſons, as by officers. Id. 


II. Eſcape ſuffered by an officer 


Efeape by 20 In order to make an eſcape, there muſt be an aQual 
officer. arreſt; and therefore if an officer having a warrant to ar- 
There muſt bes reſt a man, ſee him ſhut up in a houſe, and challenge him 
provious are. a his priſoner, but never actually have him in his cuſtody, 
and the party get free, the officer cannot be charged with 
. an eſcape, 2 Haw. 129. 
And juſtifiable, And as there muſt be an actual arreſt, ſuch arreſt muſt 
be alſo juſtifiable; for if it be either for a ſuppoſed 
crime, where no ſuch crime was committed, and the 
arty neither indifted nor appealed, or for ſuch a flight 
ſpicion of an actual crime, and by ſuch an irregular mit- 
- timus as will neither juſtify the arreſt nor- impriſonment, 
the officer is not guilty of an eſcape, by ſuffering the pri- 
ſoner to go at large, 1d. 
Aud for a cri» And as the impriſonment muſt be juſtifiable, ſo it muſt 
er offence. de alſo for a criminal offence, 1. 
not detaiv- Alſo if a priſoner be acquitted, and detained only for 
e fo hen. nis fees, it will not be criminal to ſuffer him ＋ an 
tho' the judgment were that he be diſcharged paying bu 
fees, ſo that till they be paid, the firſt impriſoament con- 
tinued lawful as before; for inaſmuch as he is detained, 
not as a criminal but only as a debtor, his eſcape cannot 
be more criminal than that of any other debtor: Yet if a 
perſon convicted of a crime, be condemned to impriſon- 
ment for a certain time, and alſo till he pay bis fees, and 
he eſcape after ſuch time is elapſed, without paying them, 
perhaps ſuch eſcape may be criminal, for that it was part 
of the punifhment that the impriſonment be continued till 
the fees ſhould be paid; but it ſeems, that this is to be 
intended where the fees are due to others 28 well as to the 
gaoler, for otherwiſe the gaoler will be the only ſufferer by 
the eſcape, and it will be hard to puniſh him for ſuffering 
an. injury to himſelf only, in the nonpayment of a debt in 
dais power to releaſe, 2 Haw, 129, 130. ; 
pray > 5] Alſo, it is an eſcape in ſome caſes, to ſuffer a priſon! 
cape, co have greater liberty, than by the law he ought to hare; 
as to admit a perſon to bail, who by law ought not to be 
bailed, but ot” Sans. 2 How, 30 
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So if a gaoler, or other officer, ſhall licence his pri- 
ſoner to go abroad for a time, and to come again; this 
is an eſcape, becauſe the priſoner is found out of the bounds 
of his priſon, tho? the priſoner return again, according as 
he ſhall be prefcribed. .Dalt, c. 159. 

If the gaoler ſo cloſely purſues the priſoner who flies Lofing 6ght, an 
from him, that he retakes him without loſing fight of eſcape. 
him, the law looks on the priſoner ſo far in his power atl 
the time, as not to adjudge ſuch a flight to amount at all 
to an eſcape ; but if the gaoler once loſe fight of the pri- 
ſooer, and afterwards retake him, he ſeems in ſttict neſs to 
be guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho' he never 
loſt fight of him, and could not otherwiſe take him, not 
only becauſe the king loſes the benefit he might have had 
by the forfeiture on his attainder, but alſo becauſe the 
public juſtice is not ſo well ſatisfied by the killing him in 
ſuch an extrajudicial manner. 2 Hato. 130. 


Iv, What is @ voluntary, - and what a negligent 
eſcape. 


Wherever an officer, who hath the cuſtody of a pri- Voluntary ef. 
ſoner, charged with and guilty of a capital offence, doth e what. 
knowingly give him his liberty, with an intent to ſave 
dim from his trial or execution, this is a voluntary eſcape. 

2 Haw. 130. ; 

A negligent eſcape is, when the party arreſted or im- Negligent eſ- 
priſoned doth eſc-pe againſt the will of him that arrefted cape, what, 
ar impriſoned him, and is not freſhly purſued and taken 
again, before he hath loſt the ſight of him. Dalt. c. 159. 

If the conſtable or other officer (ball voluntarily ſuf- Suffering a pri. 
fer a thief, being in his cuſtody, to go into the water to — kill 
drown himſelf, this eſcape is felony in the conftable, and 
the drowning is felony in the thief : Otherwiſe if the thief 
hall ſuddenly, without the afſeat of the conftable, kill, 
hang, or drown” himſelf, this is but a negligent eſcape in 
the conſtable. 7d, | 


V. Concerning the retaking of @ perſon eſcaped. 


If an officer hath arreſted a man by virtue of a war- et go volunts. 

ant, and then taketh his promiſe that he will come again, rily cannot be 

d ſo letteth him go; the officer cannot. after arreſt, . **takea. 

take him again by force of his former warrant, for that 

this wes by the conſent of the officer: But if he return, 

ad put himſelf again under the cuſtody of the officer, it, 
8 03 ſeems 


Eſcape. 


ſeems that.it may be probably argued, that the officer may 


lawfully detain him, and bring him before the juſtice in 


Freſh ſuit. 


purſuance of the warrant. Dalt. c. 169. 1 Haw. $1, 
But if the party arreſted had eſcaped of his own wrong, 
without the conſent of the officer, now upon freſh ſuit, 
the officer may take him again and again, ſo often as he 
eſcapeth, although he were out of view, or that he ſhall 


fly into another town or, country, and bring him before 


Rreoking open 
doors to tetake. 


Retakingexcuſ- 
eth not the e ſ· 
tape. 4 


Ind.Ament, 


© voluntary eſcape, that the defendant feloniouſly and vo- 


the juſtice, upon whoſe warrant he was firſt arreſted, 
Dale. c. 169. h 

And it is ſaid generally in ſome books, that an officer 
who hath negligently ſuffered a priſoner to eſcape, may 
retake him wherever he finds him, without mentioning 
any freſh purſuit; and indeed fince the liberty gained by 
the priſoner is wholly owing to his own wrong, there 
ſeems to be no reaſon he ſhould take any manner of ad- 
vantage from it. 2 Haw. 131, 132. 

And wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards eſcapes, and ſhelters himſelf in an 
houſe; the doors may be broke open to take him, on re- 
fuſal of admittance. 2 Haw. 87. 

It is perhaps the better opinion, that wherever a pri- 
ſoner, by the negligence of his keeper, gets ſo far out cf 
his power, that the keeper loſes fight of him, the keeper 
is puniſhable for the eſcape, notwithſtanding he retook 
him immediately after: And it is clear, that he cannot 
excuſe himſelf trom an eſcape, by killing a priſoner io the 
purſuit, though he could not poſlibly retake him; but 
muſt in ſuch caſe be content to ſubmit to ſuch puniſh» 
ment, as his negligence ſhall appear to deſerve, 2 Hau. 
132. | * 


VI. Indidiment. for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, 
whether negligent or voluntary, muſt expreſsly ſbew, thut 
the priſoner was aQually in the defendant's cuſtody for 
ſuch a crime; and that he went at large: And if for 


Juntarily ſuffe.ed him to go at large; and mult (et forth, 
not the felony in general, but the particular kind of felony; 
But it ſeems queſtionable, whether ſuch certainty, a5 0 
the nature of the crime, be neceſſary in an indictment for 
a negligent eſcape; for that is not material in this caſe, 
whether the perſon who eſcaped were guilty or 9% 
2 Haw. 133. 229. 


il 
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vl. Trial and conviflion for an eſcape. 
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If the priſoner be of record in a court, and the gaoler G. oder not pro- 
being called, cannot give an account where he is, this is ducing him, a 
2 conviction of an eſcape ; but ſeems not a conviction of 


a voluntary eſcape, unleſs the gaoler conſeſſeth it: And 
the gaoler may be fined in ſuch a caſe ; but not convicted 
of felony, without indictment or preſentment. - 1 H. H. 
„603. 
nd is ſeems to be clear, that a keeper, who voluntarily 
ſuffers another to eſcape, who was in his cuſtody for fe- 
lony, cannot- be arraigned for ſuch eſcape as for felony, 
until the principal be attainted, for that the felony of the 
priſoner ſhall not be tried between the king and the keep- 
er, becauſe the priſoner is a ſtranger thereunto; yet he 
may be indicted and tried for it as a miſprifion, before 
the attainder of the principal offender, 2 Haw. 135. 


2 Infl. 591, 592. 


VI. Puniſhment of an eſcape. 

If a felon eſcapes before arreſt, it is not puniſhable in 
him as felony ; but for the flight he forfeits his goods 
when preſented. Hale's Pl. 111, 

If a private perſon arreſt a felon, and he eſcape by force 
from him, the townſhip ſhall be amerced, but it ſeems it 
excuſeth the party, becauſe he cannot raiſe power to aſſiſt 
him; but if a conſtable or other officer hath the cuſtody 
of a priſoner, bringing him to the gaol, it ſeems that a 
limple eſcape by the reſcue of the priſoner himſelf, doth 
not wholly excuſe him, becauſe he may take ſufficient 
ſtrength to his aſſiſtance. 1 H. H. 601. 

Wherever a perſon is found guilty upon an indictment 
or preſentment of a negligent eſcape of a criminal actually 
in his cuſtody, he is puniſhable by fine and impriſonment, 
according to the quality of the offence, 2 Haw. 136. 139. 
1 H. H. 600. boa. 

And it ſeems to be the better opinion, that the ſheriff is 
as much liable to anſwer for a negligent eſcape ſuffered by 
his bailiff, as if he had actually offend it himſelf, and that 
the court may charge either the ſheriff or bailiff for ſuch 
an eſcape; and if a deputy gaoler be not ſufficient to an- 
[wer a negligent eſcape, his principal muſt anſwer for him. 
: 135. 

Note; Me. Hawkins, although he is one of the moſt 
e eurate of all writers, yet hath inſerted in this place cer- 
884 tain 


Felony to be 
tried befote the 


eſcape. 


ment of 
eſcape before ar- 
reſt, 


Of eſcape by a 
private perſon. 


Of a negligent 
eſcape, 


Of a voluntary 
elcape, 


Eſcape, 


tain penalties for eſcapes, which were expired above 200 
years before, 2 Haw. 137. LS id 

If a priſoner for felony break the gaol, this ſeems to be 
a-negligent eſcape in the gaoler, becauſe there wanted 
either that due ſtrength in the gaol, that ſhould have ſe- 
cured him, or that due vigilance in the gaoler or his offi- 
cers to have prevented it; and therefore it is lawful for 
the gaoler to hamper them with irons to prevent their 
eſcape ; far if gaolers might not be puniſhed for this as a 
negligent eſcape, they would be careleſs either to ſecure 
Pay priſoners, or to retake them that eſcape.. 1 H. H. 

Ol. 

It ſeems to be generally agreed, that a voluntary eſcape 
ſuffered by an officer, amounts to the ſame kind of crime, 
and is puniſhable in the ſame degree as the offence of 
which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs, 2 Haw, 
1.34, | 
But yet a voluntary eſcape is no felony, if the act done 
were not felony at the tine of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 
the eſcape ; but the officer may be ſined to the value of his 
goods. Dali. c. 159. W e eee 

Alſo a voluntary eſcape ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſeems to be punilh- 
able in the ſane manner as if he was never ſo rightfully en- 
titled to ſuch cuſtody ; for that the crime is in both caſes 
of the ſame ill conſequence to the publick : and there ſeems 
to be no reaſon that a wrongful officer ſhould have greater 
favour than a rightful, and that for no other reaſon but 
becauſe he is a wrongful one. 2 Haw. 134 | 

But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is «Rually guilty of it;; and therefore that 
the principal gaoler is only fiueable for a voluntary eſcape 
ſuffered by his deputy ; for that no one {hall ſuffer capitally 
for the crime of another. 2 Haw. 1 35 

And tnerefore, altho' in all civil cauſes, the ſheriff is to 
be reſponſible, or the gaoler, at election, yet if the gaoler 
do voluntarily ſuffer a felon in his cuttody to eſcape; this, 
inaſmuch as it reacheth io life, is felony only in the gaoler, 
that was immediately truſted with the cuſtody, and not in 
the ſheriff, 1 H. H 597. | 

For the eſcape muſt be voluntarily permitted in him that 
permitted it, which could not be in the high ſheriff, tho 
it were ſuch in the gaoler, for he was not privy to it, and 

| „ $624 * 8 _- therefore 


Elcape, 


therefore could not do it feloniouſly ; but it was a negli- 
gent eſcape in him, in truſting ſuch a perſon with the cuſ- 
tody of his priſoners, that would be falſe to his truft, and 
therefore the ſheriff ſhall pay, but not corporally ſuffer for 
the miſcarriage of his gaoler. 1 H. H. 597, 598. n 

But altho? the felony for which a man is committed be 
not within clergy 4 yet the perſon who voluntarily ſuffers 
bim to eſcape, ſhall have the benefit of clergy. 1 H. H. 


599. 


IX. Aiding in attempling to eſcape. 

By the 16 G. 2.c. 31. If any perſon ſhall aſſiſt any pri- 
ſoner to attempt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of "treaſon or felony (except petty larceny), or 
lawfully committed to, or detained in any gaol, for treaſon 
or felony (except petty larceny) expreſſed in the warrant 
of commitment ; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years; and if ſuch priſoner was then con- 
victed of, or detained in gaol for petty larceny, or any other 
crime not being treaſon or felony, expreſſed in the warrant 


of commitment, or was then in gaol for debt amounting to- 
1001, he ſhall be guilty of a miſdemeanor, and be liable to 


fine and impriſonment. 

And if any perſon ſhall convey, or cauſe to be conveyed, 
any diſguiſe, in/irument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ; ſuch perſon, although ns eſcape or attempt be 


actually made, ſhall be deemed, to have delivered ſuch dif. 
guiſe, inſtrument, or arms, with an intent to affiſt ſuch - 


priſoner to eſcape or attempt to eſcape; and if ſuch pri- 
ſoner then was attainted or convicted of treaſon, or felony 
(except petty larceny), or lawfully detained in gaol for 
treaſon or felony (except petty larceny) ex preſſed in the 
warrant of commitment ;— he ſhall be guilty of felony, 
and be tranſported for ſeven years: but if the priſoner was 
then convicted or detained for petty later ny, or any other 


crime not being treaſon or felony, expteſſed in the warrant ' 


of commitment, or for debt amounting to 1001, he ſhall 
be guilty of a miſdemeanor, and liable to fine and im- 
piiſonment, 0 

And if any perſon ſhall aſſiſt any priſoner to attempt to 
eſcape from any conflable, or other perſon who ſhall have 
the lawful charge of him, in ordet to carry him to gaols 
by virtue of a warrant of commitment for treaſon or felogy 


- 


(except 


Aiding in at- 
tempting to es 


* fivered to one A, C. then being conſiable of 
in due form of law, to be executed ; by virtue of which faid 


_ Ekcape. 
(except petty larceny) ;/ or if any perſon ſhall affſt any 
felon to attempt his eſcape from on board any beat or ve/ſe/ 


' earrying felons for tranſportation, or from the contractor for 


the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this a& to be commenced within a 
year after the offence committed. 


A. Indictment againſt a conſtable for an eſcape. 


Weſtmorland. HE jurors for our lord the kin 
T their oath 8 That on the SIT 
i the year of the reign of at 
w—— in the county aforeſaid, one A. I. came befor 
J. P. efquire, then and yet one of the juflices of our ſaid lard 
the king, offigned to keep the peace in the ſaid county, and alſo 
to bear and determine divers felonies, treſpaſſes, and other miſ- 
demeanors in the ſaid county committed; and the faid A. I. aid, 
then and there, on his oath, before the ſame juflice, charge, ac- 
cuſe, and give information againſt one A. O. of afore- 
ſaid in the county aforeſaid, yeoman, for a certain mif- 
demeanor, in taking fiſh out of the pond of at —— in tbe 
ſaid county Cor, as the offence ſhall be]: Whereupon he the 
faid J. P. the juſtice aforeſaid, did then and there, to wit, at 
— eforeaid in the county 228 make @ certain ware 


rant, under his hand and ſeal, in due form of law, directid to 


the conſlable of aforeſaid in the county afareſaid, 
thereby requiring bim the ſaid conflable to take the body of the 
faid A. O. and bring him before the ſaid J. P. he juſtice 
afareſuid, to anſwer to juch maiters and things as fſhruld by al- 
ledged againſi him, touching the ſaid miſdemeanor : Which ſaid 
warrant, afterwards, to wit, on the ſame day and year above- 
mentioned, at —— aforeſaid in the county aforeſaid, was di. 
aforeſaid, 


warrant the ſaid A. C. afterwards, to wit, on the ſaid =——— 
day of = in the year aforeſaid, at —— afareſaid in 
the ſaid county, did take and arreſi the body of the ſaid A. O. 
and him the ſaid A. O. in his cuſtody for the cauſe ofareſais, 
had : Nevertheleſs, the ſaid A. C. of == aforeſaid in 
the" county. aforeſaid, yeoman, after wars, to wit, on the ſaid 
— day of —— in the yeer aſergſaid, the duty of his office 
in thut part not regarding at, —— eforeſaid in the county 
aforeſaid, unlawfully and negligently.did permit the ſaid A. O. 
1% iſcape, and go at large, out of the cuſtody of bim = ne 


* 


A. C. to the great hindrance of juftice; in contempt of our ſaid 
hrd the king, and of his laws, and againſt the peace of 


us ſaid lord the king, bis crown and dignity, 
Eſcheat. See Fozfeiture, | 


—— —— 


—_ — 


Eſtray. | 


And herein alſo of goods waived. 


FSTRAY is, where any horſes, ſheep, hogs, beafls, or Eſiray, what, 
uin, do come into a lordſhip, and are not owned by 
any man. Kitch. 23. | 
Il bers any horſes, ſheep, hogs, beaſis, or fans] Bees, and 
other creatures of a wild nature, are not within this de» 
ſcription, and therefore not to be reckoned amongſt ſtray 
goods : nevertheleſs it ſeemeth that a ſwarm of bees, of 
which the owner bath loſt fight, and conſequently can 
make out no property, may be ſeized for the uſe of the 
king, or of the lord of the manor; for it is a maxim of 
the common law, that ſuch guods whereof no one can 
claim property do belong to the king ; and that which the 
king hath he may grant to another, and conſequently 
another may preſcribe to have the ſame, within ſuch a 
precinct or lordſhip. And therefore it is ſaid, that if any 
take honey or ſwarms of bees within the demeſne of the 
lord, it is inquirable in the court baron. Kitch. 114. 
Swans] Swans that be unmarked and wild (being at 
large and abroad) may be ſeized by the ſheriff for the uſe 
of the king, by his prerogative. Dat. Sher. 80. | 
Alſo ſwans marked and tame may be eſtrays. Kitch. 86. 
— it ſeemeth that no other fowl can be eſtray. Mood, 
* 2. 4. 2. 
Doe come into a lordſhip] That is, where the goods have 
no right to be : and therefore an eftray cannot be in ſuch 
place, where the party hath a right of common. Dale. 


* 79. 
And are not owned by any man] Whereupon (as hath been 
faid) the property acerueth to the king ; and the cattle of 
the king cannot be eſtrays, nor forfeited as ſuch to the lord 


of the manor, Kitch. 81. 
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Waif is, where a felony in purſuit waiveth the goods; 
er where the felon, for fear of being apprehended, thinking 
that a purſuit was made, having them with him in his 
poſſeſſion, flzeth, and waiveth, caſteth away, or goeth from 
the goods: in theſe caſes, they ſhall be ſaid to be waived 
in law. But if he hath not the goods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 
are not waived nor forfeited, but the owner may take them 
when he will, without any freſh ſuit. 5 Co. 109. Dall. 


. Sher, 78. 


But if the thief in his flight waive them, there the goods 
are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted at 
the ſuit of the owner of the goods: And the reaſon why 
waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for default in the owner that he 
purſued not freſhly to apprebend the felon ;- for it concern- 
eth the publick that crimes do not remain unpuniſhed. And 
therefore the law hath impoſed this penalty upon the owner, 
that if the thief by his induſtry and freſh ſuit be not at- 
tainted at his ſuit, in an appeal of the ſame felony, he ſhall 
loſe for his default all his goods which the thief at the time 
of his flight waived. But if the thief had them not with 


him when he fled, having peradventure bid them, there 


no default can be in the party ; and therefore they ſhall 
not be forfeited, for if he maketh freſh ſuit after notice of 
the felony it ſufficeth. 5 Co. 109. 

He. etofore waifs and ſtrays were the finder's, by the 
law of nature; and afterward, the king's, by the law of 
nations. Dali. Sher. 79. 

Thus, one as a bailiff or fervant to the ſheriff ſeized a 
horſe-as an eſſray to the king's uſe, and proclaimed him, 
according to law, and after the year and day fold him, and 
the ſheriff accounted him in the exchequer. /d. 8. 

But now kings have granted this, and ſuch like preroga- 
tives, unto their ſubjects, within their liberties ;- ſo that 
waifs and ſtrays are in many places, the lord's of the fran- 
chiſe' where they are found. Id. 79. 

And therefore waived goods and eſtrays ſhall be ſerzed 
by the officer of the king, to. the uſe of the king ; or by the 
he or bailiff of the lord, whe hath ſuch things by ꝑtant 
of the king, or by preſcription, to the ute of the lard. 
1d, 80. | | 

But if one have a waif, and it be taken out of his manor, 
he ſhall have freſpaſi without ſeizing, and though he do not 
eiae it, Kitch, 81. 


It 


Eftray, 


It ſcemeth to be agreed, that waifs and ſtrays ought to Proclaiming the 
de proclaimed-in the two next market towns; and that if gvods ſeives. 


they are not proclaimed, the owner may take the ſtray 
goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old books, that they ought alſo to be pro- 
claimed in the church : Which courſe it ſeemeth beſt to 
follow; to the end that the owner, who in this caſe is no 
wrong doer, may have a reaſonable mean to come at his 
goods again ; that is to ſay, that the goods be proclaimed 
at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the-market 
days reſpeQtively, and at the church door on a Sunday, as 
the people come out of the church, Kiteb. 23. 81. 205, 
Dalt. Sher. 79. Cro. Elia. 716. | 

And they ought to be wreathed ; and to be put in ſome 
ſeveral ground in an open place, and not in any covert of 
wood, that the owner may have a view of them; for if 
they be in covert the propertv is not changed, tho' they 
be therea year and a day. Kisch. 23. 

An eſtray is not to be uſed in any manner, exeept in 
caſe of neceſſity, as to milk a cow, or the like; but not to 


How waifs or 
ſtrays ate to be 


kept» 


ride an horſe, for within the year and day he hath not any 


property in him. Cro. Fac. 147, 8. 

In the caſe of Oxley v. Watts, M. 26 G. 3. it was de- 
termined, that an action of treſpaſs lies for working a horſe 
taken as an eſtray. Durnf. and Eaft, 1 V. 12. 

He. who taketh an gray, may keep it until he be ſatisfied 
— finding, keeping, and proclaiming thereof. Dat, 
79. | 
But the owner (if it be within the year and day) may 
take it without telling any marks, or making any proof of 
property ; but this may be done upon the tria}, if conteſted; 

2 Salk. 686. N 

And the lord ought to make a demand of what the 
amends ſhould be; and then if the party thinks the de- 
mand unreaſonable, he may tender ſufficient amends ; and 
if the lord ſhall not accept it, this ſhall be ſettled by the 
jury upon trial, 

But it is ſufficient in this caſe to tender amends generally, 
without expreſſing any certain ſum, For there is a differ- 
ence between this caſe, and-that'of-a tender of amends for 
treſpaſs, In that of a treſpaſs,” if the detendant pleads a 
tender of amends, he muſt ſhew what he tendred ; for he 
muſt tender a certain ſum. And the law puts this difficulty 
vgon him becauſe he is the wrong doer; But the __— 
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Property aceru- 
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on not claiming, 


Bareat, what. 


Eſtray. 


of the fray (as hath been ſaid) is no wrong doet; and | 
is impoſſible he ſhould know how long his beaſt hath been 
in the lord's cuſtody, nor how much will make a proper 
ſatisfation. 2 Salk. 686. | 

In the caſe of goods waived; the owner may ſeize them 
twenty years after, if the lord of the franchiſe, nor the 
king ſeized before; but if they are ſeized, then they 
become forfeited to the king or lord of the liberty, 


And this forfeiture is not like a ſtray, where tho' the 
lord may ſeize, yet the party who is the owner may retake 
them within the year and day; but here the true owner 
cannot ſeize his own goods, tho” upon freſh ſuit within 
the year and day, 1 H, H. 541. 

But this is not an abſolute loſs of the owner's goods, but 
rather an expedient ſettled by law, to drive the owner to 
convict the felon by proſecuting his appeal; and therefore 
if he make freſh ſuit, and proſecute his appeal, and the fe- 
lon be thereupon convict or attaint, and the freſh ſuit be 
enquired and found by verdict or inqueſt of office, he ſhall 
have reſtitution of the goods ſo waived. 1 H. H. 541. 

- Waifs and ſtrays, not claimed within the year and day, 
are the lord's. Kitch. 23. 80, 81. 

For where the lord hath a year and a day a beaſt, and 
it be cried in the church and markets, the property is 
changed. Kutch. 80. ; 

That is to ſay, after he hath had the beaſt a year and day 


from the time of the proclamation, and not from the time 


of the ſeizure : for after the firſt proclamation it becometh 
an eſtray, but not ſooner. 11 Med. 89. 

If the eſtray-within the year eſtray out of the manor, the 
lord may chaſe back the eſtray unleſs it be ſeized by 
another lord who hath eſtrays; but if it be ſeized by ſuch 
other lord, then the firſt hath loſt all poſſibility of his gain- 
ing the property, and the other lotd ought to proclaim it 
de novo. Finch 177. Kitch. 81. Hutt, 67. 


Eſtreat. 


ESITIREAT (extraftum) is uſed for the true copy or note 
of ſome original writing or record, and eſpecially of 
fines and amerciaments, impoſed in the rolls of a court, to 
be levied by the bailiff or other officer, The 


Eſtreat. 
The juſtices and judges before whom fines or amercia- 
- ments fall be, ſhall charge the clerks of the eſtreats, by 
cheir oath to be made, that they make the rolls of ſuch 
eſtreats diſtinctly, by expreſs words, of the cauſe of the 
loſs; of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or. amerciaments ſhall 
de loſt, as well in the king's ſuit, as in the ſuit of the party. 
H. 4. 0. 3. 
_ All decks of the peace, and town clerks, ſhall deliver to 
the ſheriff, within 20 days after Sept. 29, yearly, a perfect 
efireat or ſchedule of all fines, iſſues, amerciaments, and 
other forfeitures whatſoever, forfeited in any ſeſſions be- 
fote Michaelmas ; on pain of 50 l. half to the king, and 
half to him that ſhall ſue. 22 & 23C. 2. c. 22. .. 7, 8. 
And ſhall alſo yearly, on or before the ſecond 25 
after the morrow of AJ Souls, deliver into the court of ex- 
chequer, a duplicate, certificate, and eſtreat of ſuch eſtreats 
and ſchedules, ſo delivered to the ſheriff; on the like pain 
of 50 l. Id. /. 8. And likewiſe they may be further 
amerced by the barons of the exchequer, 3 G. c. 15. 
» I2, 
a And upon delivery thereof, they ſhall take the ſollowing 
oath, to be adminiſtered by one of the barons: 


12 Hall fwear, that theſe eflreats now by you de- 

livered, are truly and carefully made up and er- 
mined ; and that all fines, iſſues, amerciaments, recogni- 
zances, and forfeitures which were ſet, le, impoſed, or 
forfeited, and in right and due courſe of law ought to be 
eftreated in the court of exchequer, are, to the beſt of your 
tn1wledge and under/ianding, therein contained; and that 
in the ſame eflreats are alſo contained and expreſſed all ſuch 
fines, as have been paid into the court, from which the ſaid 
efirrats are made, without any wilful or fraudulent diſ- 
charge, omiſſion, miſnomer, or defett whatſorver : Ss help 
you Ged. 4 & 5 W. c. 24. f. 5. 


And if he ſhall withhold, or miſcertify the ſame, he 
ſhall forfeit treble; half to the king, and half to him 
tbat ſhall ſue ; and ſhall alſo loſe his office, and be inca- 
pable to hold any office in the revenue. 22 & 23 C. 2. 
6. 22. /.9. 

If recognizances be eſtreated into the exchequer, be- 
cauſe not punctually complied with; yet if the party ap- 
pears and takes his trial the next ſeſſions, or otherwiſe 
performs what he was bound co by the recognizance-as the 

4 1 caſe 
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P roceſs for levy- 
ing. 


Shetiff*s duty in 
levying. | 


Efreats'in the 


torn, 


C. 2. C. 22. 


_ Effreaf. 
cafe (ill be, he may compound for a very ſmall matter 
im the court of exchequer: becauſe the ta tho' not 
the exact form of the recognizance, is complied with, 
10 Med. 278. 

Where any fine or forfeiture ſhall be paid to the ſhe- 
riff, cletk of the peace, or other officer, and fo certified 
into the exchequer : proceſs ſhall be awarded to the ſhe- 
riff againſt ſuch perſon for levying the ſame. 22 & 23 

10. 

And in Lag, the ſheriff ſhall ſhew the eſtreats un- 
der the ſeal of the exchequer, to the party indebted ; on 
pain of treble damages to the party, and fine to the king, 
on conviction before the juſtices of the peace, or other 
juſtices, 42 Ed. 3. c. 9. | 

And the ſheriff (hall make no eſtreats to levy his own 


. amerciaments (that is to ſay, in the torn), till two juſtices 


(1 2.) to be named at Micbaelmas ſeſſions by the cuſtos re- 
tulorum, or in his abſence by the eldeſt in the commiſ- 
ſion, have inſpected his books; and the ſaid eſtreats ſhall 
be indented betwixt the ſaid juſtices and ſheriff, ſealed 
with their ſeals, the one part to remain with the juſtices, 
and the other with the ſheriff: And the perſons who ſhall 
gather the ſaid amerciaments, ſhall be ſworn by the ſaid 
juſtices, that they ſhall take no mote than is forfeited, and 
contained in the ſaid eſtreats, 11 H. 7. c. 15. 


Form of the eſtreat. 


Weſtmorland, A N extract of all thi iſſues, fines, amercia- 

ments, and recognizances, ſet, bt, im- 
poſed, and forfeited to cur ſovereign lord the king,” at the gene- 
ral quarter ſeſſions of the peace of onr ſaid lord the king, holden 


at in and for the ſaid county of —— on the —— 
day of in the year of tbe reign 
before 


efquirer, juſtices 'of our ſaid lord the king, 
aſſigned to keep the peace in the ſaid county, and alſa to hear 
and determine divers felonies, treſpaſſes, and other miſde- 
meanors in the ſaid county committed, Joſhua Nicholſon, 
gentleman, clerk of the peace for the county afareſaid, then and 
there attending : | 

Of A. O. late of 
er, for a treſpaſs and aſſault at 


in the ſaid county, lalour- 
aforeſaid in 


the ſaid county, whereof he is indicted and convicted ; 
725 ſet at five ſhillings, which he paid ta the ſhe» |. 6. d. 
a bi — i | - © 5 0 


of 


riff in court 


Eſtreat. 


Of A. O. of in the ſaid county, yerman, be- l. 3. d. 
cauſe be came not now here to anſtuer to ſuch things as 
againſt him, en the part of our ſaid lord the king, 
ſhould be objected, as by a certain recognizance talen 
before J. P. eſquire, one of the juflices of our ſaid 
lrd the king, aſſigned to keep the peace in the ſaid 
county, he undertook - * {4 . 
Of A. S. of in the ſaid county, yeoman, one 
of the pledges of the ſaid A. O. becauſe he had him 
not to anſwer as above E — 3 8 500 
Of B. S. of in the ſaid county, yeoman, the ; 
aber of the pledges of the ſaid A. O. for the like 500 
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Eves Dꝛoppers. 


RYES droppers are ſuch as liſten under walls or win+ 

dows, or the eves of houſes, to hearken after diſcourſe, 
and thereupon to frame ſlanderous and miſchievous tales; 
are a common nuiſance, and preſentable at the court leet ; 
or are indictable at the ſeſſions, and are puniſhable by fine 
and are to find ſureties for their good behaviour, 4 Black, 
Cam. 168. 

And Dalton ſays that Night-walkers, that eve drop 
men's houſes, or caſt men's gates, carts, or the like, into 
ponds, or commit other outrages or miſdemeanors in the 
night; or ſhall be ſuſpected to be pilferers, or otherwiſe 
like to diſturb the peace, or that be perſons of il! beha- 
viour, or of evil fame or report generally, or that hall 
keep company with any ſuch, or with any other ſuſpicious 
perſon in the night; ate liable to find ſuteties for their 
good behaviour. 


Vor. I. Tt 
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Evi dente, what, 


The beſt evi- 
dence is requir= 
ed. 


Pee ſum pꝑtive 
idee. 


Witne ſtes to a 
deed being Crad, 


What number 
of witneſſes ate 


erquired, 


Evidence, 


J. Of evidence in general. 
II. Of written evidence, 
111. Of the evidence of witneſſes, 
V. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence. 


| J. Of evidence in general, 
E. VIDENCE in legal underſtanding, doth not 


only contain matters of record, as letters patents, 
fines, recoveries, inrolments, and the like, and writings 
under fea), as charters and deeds, and other writings 
without ſeal, as court rolls, accounts, and the like; but 
in a larger ſenſe it containeth alfo the teſtimony of wit- 
neſſes, and other proofs to be produced and given, for the 
find ing of any iflue joined between the parties. And it is 
called evidence, becauſe thereby the point in iſſue is to be 
made evident to the jury. 1 /. 283, 

But it is a general rule in all caſes, civil and criminal, 
the beſt evidence-that may be had, or that the nature of 
the thing will bear, is to be given; and it is upon this 
reaſon, that a copy of the record is admitted, becaulz 
one cannot have the record itſelf; but a copy of a copy 
will not do. Lawof Evid, 286. | 

Many times juries, together with other matter, are 
much induced by preſumptions: whereof there are three 
ſoits, violent, probable, and light or temerary, Violent 
preſumption many times amounts to full proof; as if one 
be run through the body with a ſword in a houſe, whereof 


he inſtantly dieth, and a man is ſeen to come put of that 


houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth littie; 
but light or temetary preſumption moveth not at al. 
1 Infl, 6. 

If all the witneſſes to a deed be dead, (as no man can 
keep his witnetles alice, and time westeth out all men,) 
then violent preſumption, which ſtands for a proof, 8 
continual and quiet poſſeſſion; altho' the deed may receive 
credit from a comparing of ſeals, writing, and the like. 
1d. 

The common law did not require any certain num 
ber of witneſſes, for the trial of any crime whatſoever, 
2 Haw. 428, 7 5 a 


Evidence. 


And before a juſtice of the peace in divers caſes, one 
witneſs is ſufficient to convict an offender; the ſame being 
directed by ſpecial ſtatutes. 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon the 
oaths of two witneſſes, either both to the ſame overt act, 
or one of them to one, and the other of them to another 
overt act of the ſame treaſon. 7 V. c. 3. J 2. 

But in Gahagan's caſe at the O Bailiy, Fan. ſeſſ. 1748, 
it was determined, that a conviction of high treaſon may 
be upon the evidence of one witneſs, in all caſes where 
there is no corruption of blood. Leach's Crown Law. 39. 

And in thoſe courts which proceed by the rules of the 
civil law, as the ſpititual court, and the courts of equity, 
two witneſles are generally required : and the reaſon why 
the civil law requires two witneſſes is, becauſe their trial 
is by witneſſes, and not by a jury of twelve men, But 
where the trial is by vetdict of twelve men, there the 
judgment is not given upon witneſſes, or other kind of 
evidence, but upon the verdict ; and upon ſuch evidence as 
is given to the jury, they give their verdict. 1 1. 6. 6. 
Pleud. 12. 4. 

By 29 C. 2. c. 3. , 5. Deviſes of lands ſhall be at- 
teſted by three witnetles at the leaſt. 


II. Of written evidence. 


Acts of parliament relate either to the kingdom in 
general, and are therefore called general acts of parliament; 
or only to the concerns of private perſons, and are thence 
called private acts of parliament. Theory of Evid. 2. 

A general aQ of parliament is taken notice of by the 
judges and jury, without being ſhewed ; and hence it is 
that it hath been ſaid, that the printed ſtatute book is good 
evidence of general acts of parliament; not that the 
printed ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law ; and therefore the printed ſtatutes are allowed 
to be evidence, becauſe they are the hints of that which 
= to be lodged in every man's mind already, 

2. 8. 

But in the caſe of private acts of patliament, the printed 
ſtatute book is not evidence, though reduced into the ſame 
volume with the general ſtatutes; but the party ought to 
have a copy compared with the parliament roll; for they 
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are not conſidered as already lodged in the minds of the 
people. Id. 

However, a private act of parliament, that is in print, 

which concerns a whole county (as the act of Bedford 
Level) or a large body of people (as the whole clergy in 
general) hath been allowed to be given in evidence, with. 
out comparing it with the record; and theſe things are the 
rather admitted, becauſe they gain ſome authority from 
being printed by the king's printer, and beſides, from the 
notoriety of the ſubject of them, they are ſuppoſed not to 
be wholly unknown. Id. 8. 
Records of Records of the king's courts prove themſelves, and 
cOurth, cannot be proved by witneſſes, But copies of them muſt 
be proved by witneſſes, and then they are good evidence, 
No razure or interliniog ſhall be intended in them. But 
the ſureſt way is, to exemplify a record under the great 
ſeal, or at leaſt under the ſeal of the court. 10 Co. 92. 

And nothing ſhall be admitted as evidence of what waz 
done at another trial, till the record of that trial be pro- 
duced, Read Evid. 

But a record of a criminal conviction ſhall not be given 
in evidence in a civil action; becauſe ſuch conviction 
might have been upon the evidence of a party intereſted 
in the civil action. Caſes in the time of L. Hardwicke, 

I2, 
Rolls of court , There are alſo other publick matters that are not re- 
not of retord. cords, as court rolls, and tranſactions in chancery ; and 
| of theſe, copies may be given in evidence, Theory of 
Evid. 22, 23. 

The reaſon why the proceedings in chancery are not re- 
cord is this, becauſe they are not the precedents of juſtice; 
for the judgment there is, according to equity and good 
conſcience, and not according to the Jaws and cuſtoms, 
And the reaſon why any record is of validity and authority 
is, becauſe it is a memorial of what is the law of the 
nation ; now chancery proceedings are no memorials of 


„ 1 


. -- - +” 


| 

the laws of England, becauſe the chancellor is not bound : 

to proceed according to the laws. Id. 23. 8 

The rolls of a court baron are evidence; for they are þ 

| the publick rolls, by which the inheritance of every te- : 

| nant is preſerved; and they are the rolls of the manor court, 6 

| which was anciently a court of juſtice relating to all pro- 0 

| | perty within the diſtri, Id. 43. th 

1 Pepoſitions, Depoſitions of witneſſes may be read when the witneſs 2 
| is dead, but not when the witneſs is living: for whillt 
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the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of, Theory of Evid. 30. 

Yet they may be read when a witnels is ſought and can- 
mt be found; for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead, 74. 

So if it is proved that a witneſs was ſubpaznaed, and fell 
fick by the way ; for in this caſe likewiſe, the depoſition is 
the beſt evidence that can be had, and that anſwers what 
the law requires. Id. 

But a depolition cannot be given in evidence againſt any 
perſon that was not party to the ſuit; and the reaſon is, 
becauſe he had not liberty to croſs-examine the witneſs ; 
and it is againſt natural juſtice, that a man ſhould be con- 
cluded by prooſs in a cauſe to which he was not a paity. 
For this reaſon, depoſitions in chancery ſhall not be read 
for or againſt the defendant upon an information or in- 
dictment, for the king was no party to the ſuit. 77, 

Yet this rule admits of fome exceptions ; as particu- 
larly, in all caſes where hearſay and reputation are evi- 
dence; for undoubtedly what a witneſs, who is dead, hath 
ſworn in a court of juſtice, is of more credit than what 
another perſon ſwears he hath heard him ſay. So a depo- 
ſition taken in a cauſe between other parties, wiil be ad- 
mitted to be read, to cuntradict what the ſame witnels 
ſweats at a trial. 1d. 30, 31. 

lt is a general rule, that depoſitions taken in a cwurt 
not of record, (hall not be allowed in evidence elſewhere, 
So it hath been holden in regard to depoſitions in the ec- 
clefiaſtical court, tho' the witneſſes were dead. So where 
there cannot be a croſs- examination, as depoſitions taken 
before commiſſioners of bankrupts, they ſhall not be read 
in evidence. Id. 33, 34. 

But it ſeems to be ſettled, that the examinati:n of an 
mfermer taken upon oath, and ſubſcribed by him, either 
before a coroner upon an inquiition of death, or before 
Juſtices of the peace, in purſuance of the. ſtatutes of Phil, 
& Mar, upon a bailment or commitment fur any felony, 
may be given in evidence at the trial, if it be made out 
by oath to the ſatisfaction of the court, that ſuch informer 
is dead, or unable to travel, or kept away by the means 
or procurement of the priſoner, and that the examination 
offered in evidence is the very ſame that was ſworn before 
the coroner or juſtice, without any alteratian whatſoever, 
2 Haw, 429. 

But it hath been adjudged, that it is not ſufficient to au- 
thorize the reading of ſuch examination, to make oath that 

11 the 
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the proſecutors have uſed all their endeavours to find the 
witneſs, but cannot find bim. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 V. (+ Salk. 281.) upon advice 
with the juſtices of the common pleas, on an indictment 
for a lilel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
though the deponent were dead; and that the reaſon why 
ſuch depofitions may be given in evidence in felony, de- 
pends upon the ſtatutes of Phil. & Mar. and that this'can- 
not be extended farther than the particular cafe of felony, 
But in the report of this cafe, 5 Mod. 165. it is ſaid, that 
the reaſon why ſuch depoſitions could not be read, was be- 
cauſe the defendant was not preſent when they were taken, 
and therefore had not the benefit of a croſs-examination, 
2 Haw. 430. f 

Anciently, depoſitions taken in perpetuam rei memiriam 
were not publiſhed till after the death of the witneſſes, be- 
cauſe they were no evidence while the witneſſes were liv- 
ing; but this practice was found very inconvenient, becauſe 
thereby witneſſes became ſecute in (wearing whatever they 
pleaſed, inaſmuch as they never could be profecuted for 
perjury. Theory of Evid. 32. 

hat a man himſelf, who is living, bath ſworn at one 
trial, can never be given in evidence at another to ſupport 
him, becauſe it is no evidence of the truth; for if a man 
be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements; but what a 
man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queſtion, is good evidence to ſupport 
him, becauſe that ſhews that what he ſwears is 'not from 
any undue influence. But if a man bath ſworn at one 
trial different from what he hath (worn at another, this is 
good evidence as to his diſcredit, Id. 35. 

No verdict ſhall be given in evidence, but between ſuch 
who were parties or privies to it; becauſe otherwiſe 2 
man would be bound by a decifion, who had not the liberty 
to croſs examine: and nothing can be more contrary to 
natural juſtice, than that any body ſhould be injured by a 
determination, that he, or thoſe under whom he claims, 
was not al ſtherty tO CONtroverr, T hezry ef Evid, 28, 19. 

And a verdict will not be admitted in evidence, without 
likewiſe producing a copy of the judgment founded upon 
itz becauſe it may happen, that the judgment was arrelted 
upon a new trial granted, But this rule doth not hold, 


in the caſe of a verdict on an iſſue directed out of cban- 
9 cery; 
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cery; becauſe it is not uſual to enter up judgment is ſuch 
caſe; and the decree of the court of chancery is equally 
proof that the verdict was ſatisfaQtory, and ſtands in force. 
Theory of Evid. 21. | | : 

A decree in chancery may be given in evidence be- 
tween the ſame parties, or all claiming under them; for 
their judgments muſt be of authority in theſe caſes, where 
the law gives them a juriſdiction: for it would be very 
abſurd, that the law ſhould give them a juriſdiction, and 
yet not ſuffer what is done by force of that juriſdiction to 
be full proof. 1d. 36, 37. 

And note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any 
court, eccleſiaſtical or civil, having competent juriſdic- 
tion, is concluſive evidence of ſuch matter: and in caſe 
the determination is final in the court, of which it is 2 
decree, ſentence, or judgment, ſuch decree, ſentence, or 
judgment will be concluſive in any other court having 
concurrent juriſdiction. Id. 37. : 

In the caſe of Benſon and Olive in the exchequer, 7. 


date 38 years before, without proving that the witneſſes 
were dead. And allowed by the court, They ſaid that 
in general 40 years was allowed to be the rule; but the 
courts never tied themſelves up ſtrictly to that rule, but 


Ws 38, nay 35, have been allowed the ſame, 1 Bar- 


nard. 348. 

And, E. 11 G. 2; Porter and Gordm, Upon a trial at 
bar, a deed was offered in evidence, executed 36 years ago, 
without proving the hands; which was oppoſed by the 
other fide ; but admitted by the court, who ſaid, there 
was no fixed rule about it, but that it had often been 
allowed, where a deed was but 25 or 30 years old, 
12 Vin, 57. 

In caſes where writings have been loſt by burning of 
houſes, by rebellion, or when robbers have deſtroyed them, 
or the like; the law, in ſuch caſes of neceflity, allows 


c 


4. 

If a man deſtroys a thing that is deſigned to be evidence 
againſt himſelf, a ſmall matter will ſupply ic; and there- 
fore the defendant having torn his own note ſigned by 


dim, a copy ſworn was adryitted to be good evidence 10 
prove it. L. Raym. 731. 

Where the defendant himſelf has the deed which con- 
cerns the land in queſtion, and refuſes (after notice) to pro- 


1c 4 duce 


* Ancient deed. 
36. 2. a deed was offcred to be produced, which bore 


them to be proved by witneſſes. Jen. 19. vod. b. 4. 
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duce it: a copy thereof will be permitted to be given in 
evidence, on its being proved to be a true copy. Andif 
the party has no copy, he may produce an abſtract, nay 
even give parol evidence of the contents; becauſe in ſuch 
caſe it may be impoſlible to give better evidence. In vil 
cauſes, the court will ſometimes oblige parties to produce 
evidence which may prove again(t themſelves ; or leave 
the refuſal to do it (after proper notice) as a ſtrong pre. 
ſumption, to the jury. The court will do it, in many 
caſes, under particular circumſtances, by rule before the 
trial; eſpecia'ly, if the party from whom the production is 
wanted applies for a favour. But in a criminal or penal 
cauſe, the defendant is never forced to produce any evi- 
dence ; though he ſhould hold it in his hands in court, 
T berry, of Evid 54 Burr. Mansf. 2489. 

Where en original note of hand is loſt, and a copy of 
it is offered in evidence to ſeive any particular purpoſe in a 
cauſe ; ſufficient probability muſt be ſhewed to ſatisfy the 
court, that the original note was genuine, before the copy 
will be allowed to be read, 1 Att. 446. 

But by L. Hardwicke, Ap. 16, 1740. On exceptions 
to a maſler's report, Where a rent charge is granted by 
deed, and the deed happens to be loſt, the plaintiff cannot 
read a copy in evidence at Jaw, but muſt either ſet up a 
preſcriptive ticle to the rent, from a conſtant and uninter- 
rupted payment, or he muſt bring his bill in equity, to 
be relieved againſt the accident of the original's being 
loſt. And the ſame rule holds in caſe of a bond; for 
though an bundred witneſſes could prove the ſubſtance of 
it, yet it is not ſufficient at Jaw, for the plaintiff muſt de- 
clare upon it, ſetting forth that he produceth it in court, 
2 Att. 61. | 

And in the caſe of X. v. Metherington, H. 36 G. 3. 
which was upon 2n appeal againſt an order of removal. 
It appeared at the ſeſſions, that the order of removal and 
duplicate were loſt, whereupon parol evidence of the ex- 
iſtance of ſuch crder, and the pauper's removal under the 
ſame, were allowed; which, the court ſaid, was legal and 
ſufficient evidence of it. -Durnf. and Eat, 6 V. 556. 

An indenture to guide the uſes of a common recovery, 
was offered in evidence, but the ſeals were torn off; yet 
it being proved to have been done by a little boy, it was 
allowed to be read, Palm: 402. 

To prove the taking of an oath, in the act of uniformity, 
a certificate was produced that had only a ſmall piece of 
wax upon it. By Twi{den; if it were ſealed, tho — 
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ſeal was broken off, yet it may be read, as we read reco- 
veries after the ſeal broken off; and he ſaid, he had ſeen 
an adminiſtration given in evidence after the ſeal broken 
off, and ſo wills and deeds, 11 Mod. 11. M. 21 C. 2. 
Clerk and Heath. 

If upon collateral iſſue, it is to be proved, that ſuch 
2 one was juſtice of the peace, baronet, or the like ; com- 
mon reputation is ſufficient proof, without ſhewing the 
commilſion, or letters patent of the creation. Tr. per pats, 


1 he copy of the probate of a will is good evidence, 
where the will itſelf is of chattels; for there the probate 
is an original, taken by authority, and of a publick na- 
ture : otherwiſe, where the will is of things in the realty ; 
becauſe in ſuch caſe the eccleſiaſtical courts have no autho- 
rity to take probates; therefore ſuch probate is but a copy, 
and the copy of it is no more than the copy of a copy. 
3 Salk, 154. 

The eccleſiaſtical court never grants an exemplification 
of letters of adminiſtration, but only a certificate that ad- 
miniſtration was granted; therefore where a leſſee pleads 
an aſſignment of a term from an adminiſtrator, ſuch certi- 
ficate is good evidence, So would the book of the eccle- 
ſiaſtical court, wherein was entered the order for granting 
adminifiration. So would the copy of the probate of a 
will be evidence of ſuch an one being an executor, but a 
copy of the will would not be evidence of it. Kempton 
and Croſs, E. 8 G. 2. Buller's Ni Prius, 246. 

So the copy of the court roll of @ manor is good evi- 
dence; as alſo the copy of a church-regiſter, the copies of 
town b:oks, and the like; for where the original itſelf is 
good evidence, the immediate copy thereof is allo good 
evidence, Stn. 584, L. Raym. 154. 

And generally, wherever an original is of a publick na- 
ture, and would be evidence if produced, an immediate 
ſworn copy thereof will be evidence, as a copy of a bar- 
gain and ſale, of a deed inrolled, and the like; but where 
an original is of a private nature, a copy is not evi- 
cence, unleſs the original is loſt or deſtroyed. 3 Salt. 154. 
H. 8 W. Lynch and Clarke. | 

On a warrant to a conſtable 12 diſtrain gords by virtue 
of an act of parliament z the conſtable makes diſtreſs and 
returns the overplus to the offender, but keeps the war- 
tant. Reſolved, that a copy of the warrant in this caſe 
will be good evidence. 6 Mad. 83. M. 2 An. Irrlcy and 
Mater, | 

So 
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mortem. 


Pariſh regiſter, 


Meralds books; 


Bounder roll. 


Terriers, 


Indorſement of 


intereſt oa a 


bond. 


Shop book. 


- Raym. 1371. 


Evidence. 


So & copy of a convittion for killing game was agreed 
to be evidence in bar of an action brought for the ſane 
offence. T. 5 G. 3. K. and Midlam, Burr. Mans.“ 
1720. 

4 * inquiſition po mortem is evidence, but not con. 
clufive. 2 T. Jones 224. MH. 34 C. 2. Earl of Thai 
v. Fofter, _ | . 

The entry of the names and titles of perſons in 4 
ehurch-book, either for marriages or births, is evidence, 
but not concluſive evidence, of the marriage or birth of any 
perſons, unleſs the identity of the perſon (by ſuch entries 
intended) is fully proved, and alſo ſtrengthened with cir. 
cumſtances, as cohabitation, the allowance of the parties 
themſelves, and the like. 12 Vin. 89. 

Rolls or ancient books in the heralds office are evidence 
to prove a pedigree ;z but an extract of a pedigree, proved 
to be taken out of records, ſhall not; becauſe ſuch ex- 
tract is not the belt evidence in the nature of the 
thing, as a copy of ſuch records might be had. They 
of Evid. 45. 3 Black. 105, 

An old terrier, or ſurvey of a manor, whether eccle- 
ſiaſtical or temporal, may be given in evidence; for there 
can be no other way of aſcertaining the old tenures or 
boundaries, Theory of Evid. 44. 

A terrier of glebe is not evidence for the parſon, unlels 
figned by the churchwardens, as well as the parſon; nor 
then neither, if they be of his nomination : and tho' it 
be ſigned by them, yet it ſeems to deſerve very little cre- 
dit, unleſs it is, hkewiſe ſigned by the ſubſtantial inhabit- 
ants. But in all caſes, it is certainly ſtrong evidence 
againſt the parſon. Id. 45. 

A. 11 C. Serle and lord Barrington. The indorſenant 
on a bond by the obligee, of payment of intereſt, was 
allowed to be given in evidence by his adminiſtrator, to 
take off the preſumption from the length of time, L 


By the 7 F. c. 12. No tradeſman nor handicraftman 
ſhall be allowed to give his /hep-book in evidence, on a 
action for money due for wares delivered, or for work 
done, above one year before the action brought. But 
this not to extend to ary trading between merchant 06 
merchant, merchant and tradeſman, or between tradel 
man and tradeſman, for any thing directly falling withia 
the compaſs of their mutual trades and merahandize. 

In the caſe of Pitman and Maddox, 11 HW. A - 


brok was allowed for evidence, it being proved my 
ervant 


— ien A. — 7— 2 


Evidente. 


ſervant that writ the book was dead, and this was his 
bad, and he accuſtomed to make the entries, and no 
proof was required of the delivery of the goods; and 
Holt Ch. J. ſaid it was as good evidence as the ptoof of 
a witneſs's hand to an obligation; and he held, that tho? 
the llatuke of the 7 J. ſays, a ſhop book ſhall not be evi- 
dence after the year, yet it is not of itſelf evidence within 
the year. 2 Salt, 690. 

A man's bock of accounts is no evidence for the owner 
of the book, but for the adverſe party ; for his book can- 
not be of better credit than his oath, which would not 
ſerve in his own cafe, Tr. per Pais, 348. 

In the caſe of Barry v. Bennington, H. 32 G. 3. it was 
determined, that on an action of treſpaſs where the right 
to the (oil is in iſſue, entries written by the ſteward of a 
former owner from whom title is derived, in a common 
day book, are admiffible evidence, if ſuch ſteward be 
dead, Durnf, and E, 4 V. 154. 

In the caſe of the Queen and Mead, the defendant 
and eight others, were incorporated under an act made 
29 E,. by the name of the ſurveyors of the highways at 
Ailſbury in the county of Bucks, and were truſtees of a 
charity called Bedford's gift. An information was pre- 
ferred againſt the defendant, for executing this office, 
being an office of truſt, without having taken the oaths, 
contrary to the 25 C. 2. c. 2, To which he pleaded 
not guilty. And now it was moved for a rule, that the 
proſecutor might have two books produced, which theſe 
ſurveyors kept, in which they entered their elections, 
and alſo their receipts and diſburſements ; and that he 
might take copies of what he thought neceſſary, and that 
the books might be produced at the next aſſizes at the 
trial, But it was denied by the court; becauſe they are 
petſecily of a private nature, and it would be to make a 
man produce evidence againſt himſelf in a criminal proſe- 
cution, L. Raym 927. 

A copy of an inſcription on a grave-ſtone, hath been 
allowed to be given in evidence. 

The examination of an almanack, that ſach a day of the 
month was Sunday, was ruled to be ſufficient z and that 
a trial of this by a jury is not neceflary, altho' it is a 
matter of fat, Cxo. Eliz. 227. | 

And the reaſon why the kalendar in an almanack is al- 
lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
is part of the book of common prayer, which is eſtabliſhed 
dy act of patliameat, 4 

a 


Bock of ac« 


counts. 


Stewards bock. 


Private books of 
entricse 


Inſcription on & 
grave-ſtone, 


Almanack, 
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Father's entry 


of the child's 
birth, 


General hiſtory. 


Similitude of 
hands, 


Evidence, 


An almanack wherein the father had writ the day of 
the nativity of his ſon, was allowed as evidence to prove 
the nonage of his ſon. Roym. 84. 

Camden's Britannia was offered in evidence, to prove 
a particular cuſtom, but refuſed ; for the court held, that 
a general hiſtory might be given in evidence to prove 2 
matter relating to the kingdom in general, becauſe the 
nature of the thing requires it; but not to prove a pu- 
ticular right or cuſtom; So in the caſe of S/. Katherinys 
hoſpital, Hale Ch. J. allowed a chronicle to be evidence 
of a particular point of hiſtory in Edward the third's time: 
So a year book may be evidence to prove the courſe of the 
court, And in this caſe it was admitted, that heralds books 
are good evidence as to pedigrees, and pariſh regiſtets as to 
births and marriages, upon the nature of the thing. But 
in the exchequer, the queſtion being whether the Alle 4 
Fontibus was an inferior abbey or not, Dugdgle's Marafti. 
con was refuſed for evidence, becauſe the original records 
might be had in the augmentation office. 1 Salk, 281. 
7 IL. Stainer and the Burgeſſes of Draitwich. 

So in the caſe of Cockman and Mather, E. 13 G. On 

a trial at bar, concerning the right of viſiting Univerſiy 
college in Oxford, one of the iſſues was, whether King 
Alfred was founder. And the counſel for the plaintiff 
would have given in evidence ſeveral hiſtorians as to this 
point. But the chief juſtice declared, that ſuch evidence 
is never admitted, unlets in proof of a point concerning the 
publick government, And the evidence was not allowed, 
Barnard. 14. 

It ſeems to have been penerally holden, ſiace the te- 
verſal of the attainder of Algernon Sydney, that ſimilitude 
of hands is not evidence in any criminal caſe, whether ca- 
pita] or not capital, 2 Haw. 431. L. Raym. 39 

And, generally, it is ſaid, that ſimilitude of hands is no 
evidence ; but faying that he was well- acquainted with 
his writing, and knew it to be the party's, is evidence. 
12 Vin. 204, _ 

And in general caſes, the witneſs ſhould have gained 
his knowledge from having ſeen the party write; but un- 
der ſome circumſtances that is not neceſſary ; as where the 
hand- writing to be proved is of a perſon reſiding abroad, 
one who has frequently received letters from him io 4 


courſe of correſpondence, would be admitted to prove it, 


tho' he had never ſeen him write, So where the an- 
tiquity of the writing makes it impoſſible for any living 
witneſs to ſwear he ever ſaw the party write; as where 
7 parſons 


Evidence, 


parſon's book was produced to prove a modus, the par- 
ſon having been long dead, a witneſs who had examined 
the pariſh books, in which was the ſame perſon's name, 
was permitted to ſwear to the ſimilitude of the hand- 
writing, for it was the beſt evidence in the nature of the 
thing, for the pariſh books were not in the plaintiff's 
power to produce. Theory of Evid. 25, 26. 

80 in the caſe of Cu and Jones, T.2 G. 3. On the 
trial of an iſſue out of chancery, before lord Mansfield at 
the fittings in Midaloſex, 'where it was di guted, whether 
the name of one William Jones, ſubſcribed to a declaration 
of tiult, was genuine; and, to prove the hand-writing 
forged, a witneſs was produced, who had frequently cor- 
reſponded with Jenes, but had never ſeen him write: 
Lord Ma ni field, upon debate, held him to be a good evi- 
dence, and his teſtimony accordingly was admitted. Black, 


Rep. 384. 
II. Of the evidence of witneſſes. 


It ſeems that the confeſſion of the defendant, whether 
taken on an examination before juſtices of the peace, in 
purſuance of the 1 & 2P.& M. c. 13. or2& 3 F. & 
M. c. 10. upon a bailment or commitment for felony, or 
taken by the common law upon an examination for other 
crimes not within theſe ſtatutes, or in diſcourſe with pri- 
vate perſons, hath always been allowed to be given in 
evidence againſt the party confeſſiug, but not againſt others. 
2 Haw. 429. 

It is to be obſerved, that there be many circumſtances 
that diſable a juror, that are not ſufficient exceptions 
againſt a witneſs : Thus the exception of kindred is a good 
cauſe of challenge againſt a juror, but not againſt a wit- 
nels; therefore the tather may be a competent witneſs for 
or againſt his ſon, or the ſon for or againſt his father. 
Thele and the like excepticns may be to the credit or cre- 
Cility of the witneſs, but are not exceptions againſt his 
competency, 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions 
to a witnels are of two kinds. 1. Exceptions to the cre- 
at of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
lelimony; and in ſuch cafe the witneſs is to be allowed, 
but the credit of his teſtimony: is left to the jury. 2. Ex- 
ceptions to the competency of the witneſs, which do ex- 

clude 


Confeſſion, 


Witneſs of kin 
to the party. 


DifFererce be- 
tween 2 credible 
and a compctent 
witneis, 
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clude him from giving his teſtimony, and of theſe exeep- 

tions the court is the judge. 2 H. H. 276, 277. 
Witneſs infa- It ſeems agreed, that an attainder, judgment, or con- 
viction of treaſon, felony, piracy, pramunire, perjury, or 
forgery on 5 El. and alſo a judgment in attaint for givin 
a falſe verdict, or in conſpiracy at the ſuit of the king, 
and alſo judgment for any heinous crime to ſtand on the 
pillory, or to be whipped or branded, are good cauſes of 
exception againſt a witneſs, while they continue in force, 
2 Haw, 432. Theory of Evid. 107. Bull's Ni, Pr, 


291. 
Witneſs con- In the caſe of Pendoct and Mackender, H. 28 G. 2. 
_ SS he queſtion was, whether a perſon convicted and whig- 
Jo a 
ped for petit larceny ſhall be allowed to be a witneſs, 
And the court were clearly of opinion that he ſhall not; 
and laid it down as a rule, that it is the crime that creates 
the infamy, and not the puniſhment for it, Petit larceny 
is felony ; and there is no caſe where a perſon convicted 
thereof was ever admitted to be a witneſs. 2 #//, 18, 
But by the 31 G. 3. c. 35. after reciting, that perſons 
a convicted of grand Jarceny are by their puniſhment teſtored 
to their credit as witneſſes, but that perſons convicled of 
petty larceny remain incompetent ; It is enacted, that no 
perſon ſhell be an incompetent witneſs by reaſon of a 
convicion for petty larceny. | 
Wi'neſ\s net to Alſo, it is a general rule, that a witneſs ſhall not be 
nn any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is 
to be impeached only by general accounts of his charader 
and reputation, and not by proofs of particular crimes, 
whereof he never was convicted. Id. 
And a man ſhall not be permitted to ſwear, that he was 
ſuborned and perjured. Sc. Tr. V. 3. 427. 
And L. Coke ſays, 2 witneſs alleging his own infamy 
or turpitude, is not to be heard. 4 /nft. 279. 
Thus a wife was diſallowed to be a witoels to prove her 
buſband had no acceſs to her in a caſe of baſtatdy. &, 
Caſes, V. 2. 175. A. and Reading, AH. 8 G. 2. 
But in the cate of K. v. Bramley, the court ſaid, that 
the reputed mother is a competent witneſs to prove 
the illegitimacy of ber childred. Durnf, and Ea. U. 
330. (a) 


— _ 
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(a) See this caſe and ſeveral others on the ſame ſubjec, 
title BasTaRDs, I.— And alſo Poor. ( Settlement & Mar- 
riage. ) 


Evidente. 

It ſeems clear at this day, that outlawry in a perſonal 
action is not a good exception againſt a witneſs, as it is 
zpaink a 22 2 Haw. 433. 

A perion convicted of telony, who is admitted to his Witneſs con- 
dergy, and burnt in the hand, is thereby te- enabled to be ed of felony, 
a witneſs, Id. — 

And it ſeems agreed, that the king's pardon of treaſon 
or felony, after a conviction or atrainder, reſtores the party 
to his credit, 2 Haw. 433. 

Infidels cannot be witneffes, that is, ſuch who profeſs Infidel, Jew, 
no religion that can bind their conſciences to ſpeak truth. 3 
But when any perſon proſeſſes a religion that will be a tie 5 * 
upon him, he ſhall be admitted as a witneſs, and ſworn 
according, to the ceremonies of his own religion; for it 
would be ridiculous to ſwear a witneſs upon the holy 
evangelifts, who did not believe thoſe writings to be ſa- 
cred, Thus Fews are always ſworn upon the old teſta- 
ment; Mabometant on the koran ; thoſe of the Genteu 
religion according to the ceremonies of that religion. 
Buller's Ni. Pr. 292. 

Want of diſcretion is a good exception againſt a wit- Witneſs wants 
neſs ; on which account alone it ſeems, that an infant s *icretion, 
= be excepted againſt, 2 Haw. 434+ 

ut if an infant be of the age of 14 years, he is as Witneſs being 
to this purpoſe of the age of diſcretion, to be ſworn as n infant. 
a witneſs; but if under that age, yet if it appear that 
he hath a competent diſcretion, he may be ſworn, 
2 H. H. 278. a 

And in many caſes an infant of tender years may be 
examined, where the exigence of the caſe requires it; 1 
which poſſibly, being fortified with concurrent evidei ces, 0 
may be of ſome weight; eſpecially in caſes of rape, bug- 9h 
gery, and ſuch crimes as are practiſed upon children. | 
2 H. H. 279. 284. (a) i 42 

But in no caſe ſhall an infant be admitted as evidence, witrefs mutt be . | = 
without oath, Str. 700. 1 Ath, 29. ſworn, g | 

And in Pewell's caſe tried before Gould J. at York 1775, 
which was an indictment fot à rape. The proſecutrix 
was an infant between 6 and 7 years of age; and upon the 
preſumption of Jaw, that a child under the age of 7 years 
is Incapable of underſtanding the nature of an oath, and 
is therefore incompetent to take it, ſhe was admitted to 
give her evidence againſt the priſoner without being ſworn, 


* — 
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() For more on this ſubject, ſee title InzaxTs. 


The 


Witneſs being a 
Quaker. 


Witneſs inter- 
eſted. 


it was determined in the ſame manner. 


Evidence, 


The priſoner was acquitted upon her teſtimony, The 
judge however conceiving that by law, every priſoner 
muſt be convicted upon legal evidence, and that, eſpecially 
in criminal caſes, no evidence can be legal unleſs it is 
given upon oath, he mentioned the caſe to the judges; 


and a majority of them were of opinion, that in criminal 


caſes no teſtimony can be received except upon oath, 
Leach's Cr. Law, 104. | 

And in the caſe of X. v. Braſier in the year 1718, 
Leach's Cr, Law, 
104. (a) R 

And Mr. J. Buller ſays, in regard to children, there 
ſeems to be no preciſe time fixed wherein they are ex- 
cluded from giving evidence ; but it will depend in a great 
meaſure on the ſenſe and underſtanding of the child, as it 
ſhall appear on examination to the court. However it 
ſeems to be ſettled, that a child under the age of ten ſhall 
in no Caſe be admitted; but after that age, if the child 
appear to have any notion of the obligation ef an oath, 
after there has been a foundation laid by other witneſſes 
to induce a ſuſpicion, the child ſhall be admitted to prove 
the fact. Doubtleſs the court will more readily admit 
ſuch a child in the caſe of a perſonal injury (ſuch as rape) 
than on a queſtion between other parties; and perhaps in 
ſuch caſe, would even admit the iofant to be examined 
without oath ; for certainly there is much more reaſon 
for the court to hear the relation of the child, than to re- 


, ceive it at ſecond hand from thoſe that heard it ſay ſo. 


In caſes of foul facts done in ſecret where the child is the 
party injured, the repelling their evidence entirely 
is, a ſome meaſure, denying them the protection of 
the law; yet the levity and want of experience in children, 
is undoubtedly a circumſtance which goes greatly to their 
credit. Buller's Ni. Pr. 293. 

By 7 & 8 . c. 34. no Quader ſhall be allowed to give 
evidence in any criminal] cauſe, except upon oath. 

It ſeems an unconteſted rule in all caſes, that it is a good 
exception againſt a witneſs that he is either to be a gainer 
or loſer by the event of the cauſe, whether ſuch advantage 
be dire and immediate, or conſequential only. 2 Haw. 
. 15 
Thus in an information upon the ſtatute of »ſ«ry, the 
party to the uſurious contract ſhall not be admitted to bea 
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(s) See this caſe, title IN TAN TS. : 
witnels 
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Evidente. 


witneſs againſt the uſurer, for in effect he ſhould be wit- 


neſs in bis own ' cauſe, and ſhould avoid his own bonds 


and aſſurances, and diſcharge himſelf of the money bor- 
rowed. 1 % s. nn | 
Thus alſo an attorney ought not to be examined again 
his client, becauſe he is obliged to keep his ſecrets : but 
of his o-] n knowledge before 'retainer, he may de ex4- 
mined as a witneſs, if ſerved with a ſubpoena. - Mood. 
b, 4. c. 4+ W ft 

But upon an indictment for battery, or the like, 
the party grieted may be a witneſs" ag+inſt the defend- 
ant, becauſe the proſecution is at the ſuit of the king. 
II. c. 5, S er | 

Ard by 27 C. 3. c. 29. where pecuniary' penalties or 
parts thereof are given to the poor, the inhabitant of any 
place may be # competent witneſs to prove- an offence, 
though the place miy be benefited by the convition of the 
offender, unleſs the penalty exceed 201, © 

And in many criminal taſes, from the neceſſity of the 
thing, intereſted perſons are allowed as witneſſes. As 
where the owner proſecutes an indictment of ſelony for 
ſtolen goods, he is concerned in intereſt ; for he will be 
entitled to reſtitution : and yet his evidence is admitted. 
So in removing an indictment by "certiorari from the ſeſ- 
ſions to the king's bench ; tho" the proſecutor in that caſe, 
if the defendant be convicted, is · entitled to bis coſts, yet 
he is allowed as a witneſs, So where a man, in caſe of 
conviction of the offender for a robbery, will 'be entitled 
to a 401, reward ; yet his evidence ſhall be received, 
And by Parker Ch. J. As to the caſes where a 40 l. re- 
ward is given, they admit of this anſver; that the inten- 
tion of thoſe acts would be quite defeated, if fo be the re- 
ward ſhould rake off the evidence. The ſame anſwer may 
ferve to the caſes put upon an indictment of felony for 
ſtolen goods; and where the indictment is removed by 
certiorari ; for none in the firſt caſe” but the owner can 
prove the property of the goods; and in the fecond, if 
the giving of coſts ſhould take off the evidence of the pro- 
ſecutor, the act of parliament deſtgned to diſcountenance 
the removing of ſuits by certiorari, would give the greateſt 
encouragement to them that is poſſible. 10 Mod. 193. 
M. 12 An. 2, and Mu ſcot. W = 

Alſo it ſeems | agreed, that it is no good exception 
2ainſt a witneſs, that he bas a maintmance from the 
ting; for every one may maintain his own wirnelles, 
2 Haw, 434. — 
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inhabitants cannot be a witne(s, to prove that another of 


there. L. Raym. 731. 


eſted, his depoſition may be given in evidence; becauſt 


Evidente. 


Thus alſo, one commoner. may be a witneſs for another 
tlaiming common, becauſe in effect it charges himſelf; that 
is to ſay, be admits another to have common with him. 
ſelf. | But if the preſcription be, that all the inhabitants of 
ſuch a place ought to have common there, one of the 


the ſaid inhabitants ought to have common there, becauſe 
in effect he would ſwear to give himſelf right of common 


A truſtee may be a witneſs, if he hath releaſed his truſt; 
but not if he hath conveyed it over, Sid. 315. M. 18 C. l. 
Stevens and Gerrard. ws | 

An beir ot law may be a witneſs concerning the title to 
the land, but the remainder-man cannot, for he hath 2 

preſent intereſt, but the heirſhip is a mere contingency, 
1 Salk. 283. M. 10 . Smith and Blackham. x 

In evidence to a jury at bar, a ſpecial iſſue by rule of 
court was directed to try the cuſtom of lady Percie's manor 
of HWiftward in Cumberland, whether fines on the tenants 
on their lord's death, be due to the heirs or ſucceſſors of 
the lord, during his minority; the defendant excepted to 
the ſteward, becauſe he had a fee gn admiſfion, but it was 
not allowed, and be was (worn. 3, Keb. go. 

A witneſs laying a wager in the cauſe, is no hindrance 
to his being a witne(s.; for the gther has an intereſt in bis 
evidence which he cannot deprive. him of. Fareſ. 31, 
Str. 652. 589 4x4 

If a perſon apprehends himſelf to be intereſted, tho in 
ſtrictneſs of law he is not, yet he ought not to be ſworn: 
as where the witneſs for the plaintift apptehended that if 
the plaintiff ſhould recover, be Would remit a claim of 
ſome money which he (the plaintiff) had upon this un- 
neſs ; but if he ſhould not recover, he would not remit it; 

although in ſtrictneſs of law, his recovering or not rt 
covering in that caſe would not alter the claim: or as in 
caſe where the witneſs owned himſelf to be under an bo- 
norary, though-not under a binding engagement, to paſ 
the coſts. Str, 129. n 

If a man hath been examined on interrogatories, being 
at that time diſintereſted, and afterwards becomes intet- 


his evidence muſt be taken as it ſtood at the time of his 
examination. So if a+ witneſs to a bond becomes altet- 
wards repreſentative of the obligee, his hand muſt be 
proved in like manner as if be were dead, 2 41. bg 
2 Fexey 44x - 1 


* 
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Evidence, 


In the caſe of K. v. Preſſer and others, M. 31 G. 3. 
On an appeal againſt 2 por rate ſetting forth, that ſeveral 
perſons were omitted in the rate who poſſeſſed rateable 
property. Objection was taken on hearing the ap- 

to the evidence of ſeveral perſons on account of their 
being liable to be rated, altho* they were not in ſuct rated. 
The ſeffions being of opinion that ſuch teſtimony was 
incompetent, refuſed to receive the ſame. But by 
L. Kenyon Ch. J. (inter alia): The poor rates are made 
for a ſhort ſpace of time only; they are adapted to the 
ficuation of the pariſh at the time they are' made, and 
perſons who are liable to de rated one month may not be 
ſo in the next. The rateability of one perſon cannot ef- 
fet that of another; and therefore whatever rateable 
property one perſon may have in the pariſh,” yet as his 
name is not inſerted in the rate, his teſtimony was im- 
Buller J. I have often heard 


ly rejeQed, 
I. Mansfield ſay, that the queſtion whether the evidence 
be admiſſible or not, depends on the ſubject matter to 
which-it is applied. In his caſe a witneſs is called to 
prove that the appellants have rateable property, who is 
bimſelf liable to be rated, but is not rated. It has heen 
argued, that a perſon who is liable to be cated or ly, is 
equally an incompetent witneſs, as if he were 2Qually 
rated ; but there is a material difference between the twa 
caſes, It has been ſettled in ſo many caſes at mf prius 
that the liability to be rated is no objection to his being 
called as 2 witneſs, that it is now conſiderad as an eſta- 
dliſded point. The firſt queſtion on this ſubje aroſe be- 
fore Mr. Baron Bur land at Caliſbury, in an action on a 
penal ſtatute, which gave part of the penalty to the pariſh 
and a perſon being called as a witneſs to ſupport the ac- 
tion who was liable to be rated to the poor, .it was ob- 
jefted that ſuch liability rendered him incompetent z but 
that learned judge ſaid, that as he was not rated, he had 
not an immediate intereſt at that time, and the witreſs 
was admitted. The ſame point has ſince been repeatedly 
ruled by different judges, The rule ſtated by one of the 
counſel, that the witneſs is to be totally indifferent at the 
time when he is examined, is not accurate: if ſuch a rule 
were to prevail, every objection which now goes to the 
credit of the witneſs only, would render bim incompetent; 
That rule more properly applies to jurert, who are re- 
jeQed on very flight grounds, I take the rule to be this 
that if the witneſs can derive no benefit from the cauſe then 
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Evidence. 
before the court, he is competent. Gre, J. of the 
ſame opinion. Order of ſeſſions quaſhed, *Durrf. and 
Eaſt, 4 V. 17 64 

And in the caſe, of K. v. South Lynn, T. 34 C. 3. upon 
an appeal reſpecting a ſettlement, one Charles Newman, 
the owner of a houſe and other eſtates in the pariſh te- 
moved from, and alſo occupier of a ſmall garden ground 
in the ſame pariſh, alſo his own property; and one Simm 
Newman, who is alſo an occupier of a dwelling houſe in 
the ſame pariſh of 51, a year, but neither of them aſſeſſed 
to the poor's rate there, were produced as witneſſes, but 
rejected by the court on the ground of their being rateable, 
and therefore intereſted in the event of the appeal, — Har- 
vey and Perceval endeavoured to ſhew, that this caſe was 


different from the above caſe of X. v. Proſſer, for here the 


witneſſes have a. permanent property in the pariſh" for 
which it is found they were liable to A rated, and are'di- 
reclly intereſted in_defeating the ſettlement in their own 
pacidh, as they would be liable to the future maintenance 
of the pauper. Otherwiſe the reaſan for admitting the 
competency of theſe witneſſes will alſo extend to admitting 
the evidence of a patiſhioner who is in fact rated, provided 
he has paid the rate; becauſe it may” equally be ſaid in 
that cale, that ſuch, perſon having paid Iſs quota, can have 
no intereſt in the application of the money collected under 
it; and in both caſes the party is liable. to alf future rates. 
L. Kenyon Ch. J. ſaid, that with feſpꝭ t to the Evimpetency 
of theſe witneſſes, I ſee no reaſon to depart from the opi- 
pen given in the caſe of K. v. Proſſer, Durnf, and El, 
„664. 2 
p But' 10 the caſe of Swire v. Bell, &c. M. 34 C. 3. it 
was determined, that if the (wbſcribing Witnc?, to a bond 
given to indemnify a pariſh againſt the charge of a'baſtard 
child, be inteteſted in ſuch pariſh, as well at the time of 
the atteſtation, as at the trial; he cannot be examined 353 
witneſs to prove the execution thereof; nor Is proof of bis 
hand-writing ſufficient for that purpoſe. Durnf. and Zl, 
V. 371. WE «84k 

8 In - caſe of X. v. Little Lumley, H. 35 G. 3. The 
quarter ſeſſionꝭ for Durham. quaſhed an order for the fe- 
moval of J. Greenuall an ideot, from | Little Lumley to 
Lameſley ; ſubject to the opinion of this court on the follow- 
ing caſe. The reſpondents, to prove the birth of the 
pauper, called E. MHorallas an inhabitant of Lameſig, not 
lated to, nor paying any parochial taxes, but on the 

15 * contrary 
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Evidence. 


.contrary-receivipg relief from the townſhip ; but ſhe de- 
clined.to give her evidence vo/untarily; they then talled 
'$. Hall, wife of . Hall, to identify the pauper, who 
were inhabitants of Little Lumley, but were not rated to 
nor pay any. parochial taxes. The ſeſions being of opi. 
nion that E. Morallee was not compellable to give evi- 
.dence on the part of the reſpondents, and that 8, Hall 
wis inadmiſſible, on account of her being an inhabitant 
of Little Lumley, refuſed to examine her, and the re- 
ſpondents not producing any other witneſs, the appeal 
was allowed. The court ſaid that the mere circumſtance 
of the inhabitancy (a) did not cteate an intereſt in the 
"laſt witneſs called, ſo as to make her an incompetent wit- 
"neſs, and there was no reafufi why the former ſhould not 
be compelled. to give evidence; and they ordered the caſe 
to be ſent back to the ſeſſions to be heard. Durnf, and Bat, 


* . 


6 V. 157. + 

It "x agreed, that the huſband and wife being as one 
and the r in affection and intereſt, can no more 
give evidence f 
than for themſelyes; and that regularly the one ſhall not 
be admitted to give evidence again/? the other, not the 
examination of the one be made uſe of againſt the other, 
by reaſon of the implacable diſſention which might be 
cauſed be it, and the great danger of perjury from taking 
the oaths. of perſons under ſo great a bias, and the extteme 
hardſhip of the caſe. Vet ſome exceptions have been al- 
lowed in caſes, of eyident neceflity ; as in the lord Aadley's 
caſe, who held his wife, while his fervant by his command 
raviſhed her; or where a man is indicted for à forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 
buſband or wife have Cauſe to demand fureties of the peace 
againſt the other. 2 How. 431, 432. 

H. 28 C. 3. K. v, inhabitants of Cliviger, This was 
a caſe upon a ſeitlement. On heating the appeal, J. 
Mbitabead the pauper was called by the removants to 
prove his marriage with Margery, who was removed along 
with bim as bis wife, which marriage he ſwore to; he 
afterwards was called by the appellants to prove à former 
marriage with one Ellen, when he ſwore he never was 
married to her. Ellen was then called to ptove her mar- 


(a): See K, v. Proſſer, Ante under this head, 
Ne. 88 riage 
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Huſb ind and 
wife. 


or one another, in any caſe whatſoever, * 


* 


AE > 


Witneſs an alien 
dondman 


...____ "Evidence, 
nage with bim, but her evidence was refuſed by the ſeſ. 
ſions, becauſe ſuch, evidence ſhewed him to have been 
guilty of bigamy. And it was holden by the court, that 
a wife ſhall not be called in any caſe to give evidence, 
2 2 to criminate her huſband. Duraf. and 46%, 
2 V. 203. | 

Alito 2 the caſe of Davis v. Diatesdy, E. 32 G. 4 @ 
was determined; that huſbands and wives cannot in any 
caſe - be witneſſes either for or againſt each other. 
. Darnf,. and Za, 4 V. 658. 

It ſeems agreed, that it is no exception againſt a per. 
ſon 's giving evidence either for or e a priſoner, 
that he is one of. the judges or Jurors who are to try him, 
2 Haw. 4 32. | 

But where a juror is called upon to give his evidence, 
de ought to give it upon oath openly in court, and not be 
examined privately by his companians. Bac. Ar. Evid, 
A. . 2. e 

It hath been long ſettled, that it is no exception againſt 
-a witneſs, that he hath confeſſed himſelf guilty of the ſame 
crime, if he hath not been indicted for it; for if no ac+ 
complices were to be admitted as witneſſes, it would be 
generally impoſfible to find evidence to convict the greateft 
offenders. 2. Haw. 432 

Alſo it hath been often ruled, that accomplices who are 
indicted are good witneſſes for the king, until they be 
convicted. 1d. " , 7 701 

Alſo it hath often been adjudged, that ſuch of the de- 
ſendants in an information, againſt whom no evidence is 
given, may be witneſſes for the others. 72. 

It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witnefles in ſuch actions for one another, 1s, 
It ſeems 9greed, that it is no good exception apainita 
witneſs, that he is an alien, or villein, or bondman. 
2 Haw. 434. SET 
There were two witneſſes to 3 deed, and one of them 
was blind. It was ruled by Halt Ch. J. that ſuch deed 
might be proved by the other witneſs, and read; or might 
be proved, without proving that this blind witneſs is dead, 
or without having bim at the trial, proving only bis 
band. L. Roym..734. Wood and Drury. : 
Ik a witnels is beyond the fea, it is uſual to prove hi 
band, and that he is beyond the ſea, 12 Finer _ 


Evidence. 


There were two witneſſes to a bond; one in Aries; 
and the other in Bedlam, mad: On an order to prove an 
exhibit viva voce in chancery, a witneſs proved theſe facts, 
and their hands to the bond 'as if dead. GBA 
12 Viner 224. 

In the caſe of Dos on the ſeveral demiſes of Church 
and Phillips againſt Perkins and others, T. 30 C. 3. it 
was adjudged, That 2 witneſs may refreſh bis memory by 
any book or paper, provided he can afterwards ſwear to 
the fact from his own recollection ; but if he cannot 
ſwear to the fat from recollection any farther than as 
finding it entered in a book or paper, then the original 


book or paper muſt be produced, for he ſhall not be al- 


lowed to give evidence from a copy of W from it. 
Durnf. and Eaft, 3 V. 749. 

If a witneſs to a deed is dead, it is not ele to 
prove his hand- writing, but it muſt be yours alſo _ 


he is dead, 2 Atk. 48. 
And where a perſon has lived abroad for ſome. years, 


after. atteſting a deed, there muſt be ſtrict proof of his 


death : Otherwiſe it is, where the witneſs has lived-con- 
ltanily in England, from the time of ſubſcribing bis name 
to the day of his death; for in that caſe, a flight evidence 
of his death is ſufficient, eſpecially where the perſon who 
proves his band knew him intimately, who fwears that 
he believes him dead, 7d. 

But where the witneſs is dead, it is ſufficient to prove 
the witneſs's hand, without proving the hand of the party, 
1a Viner 224. 

The ſayings of a dead man are not to be given in evi- 

to prove a particular fact; they ate only to be ad- 

mitted in proof of general uſages and cuftomsz but as for 

particular fact, lying in the knowledge of a particular 

perſon, by his death the evidence is loſt. &. Tr. 
5. 430. 

And it hath been agreed, that the" evidence given by a 
witneſs at one trial, cannot in the ordinary courfe of juf- 
tice be made uſe of againſt a defendant, on'the death of 
ſuch witneſs at another trial. 2 How: 430. - 

la the cafe of murder, what the deceaſed dechared after 
= wound given, may be gives in evidence. 12 Finer 
11 

But where ſuch declaration is reduced into writing, the 
writing itſe}f muſt be produced, and not evidence thereof 


giyen viva voce. Id, 119. a 
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It is a general rule that hesfſay is no evidence; for no 
evidence is to be admitted but What is upon oath; for if 
the firſt ſpeech was without oath, ano her oath that there 
was ſueh ſpoech, makes it no more than a bare (peaking, 
and ſo of no value in a court of juſtice ; and beſides, the 
adverſe purty had no opportunity of a croſs: examina. 
tion ; and if the witneſs is living, what he has been 
| heard to ſay is not the beſt evidence that the nature of 
the thing wil admit. But tho“ bearſay ought not to be 
allowed us direct evidence, yet it may be allowed in cor- 
roboration of a witne(s's teftimony, to ſhew that he af- 
firmed the ſame thing before on other occaſions, and that 

he is tilt conſtant to himſelf. | So where the iſſue is on 

the legitimacy of a perſon,..it. ſeems the practice to admit 

evidence of what the parents. have been heard. to ſay, 
eeeither as" 66 their being or not being (married, for the 

pre ſumptidm atiſing from the cohabitation is eithet ſtrength- 

ened or deſtroyed by ſuch declarations, Which altho' not 

to de gen in evidence ditectly, yet they may be affigned 

by the wirneſs as à reaſon for his belief one way or other, 

So hearfay is good evidence to prove. WhO was a man's 

a grandfather, when he married; what children he had, aud 
the like, of which it is not reaſonable to preſume that there 

is better evidence. 80 to prove that a man's fathfr or 

other kinſman beyond the ſea is dead, the common repu- 

tation and belief of it in the family gives credit to ſuch 

evidence; and for a ſtranger: it would be good evidence, 


4 | if a perſon ſwore that a brother or other near relation had 
4 told him ſo, which relation is dead. So in queſtions of 
# | preſcription; it is ' allowable to give hearſay evidence, in 
| order to prove general reputation: and where the iſſue 


was of à right to a way over the plaintiff's cloſe, the de- 
4 fendants were admitted to give evidence of a converſation 
| between petſons not (intereſted, then dead, wherein the 
| right to the way was agreed, Theory of Evid. 111, 
41 So in eſtabliſhing a title to an eſtate upon a pedigree, 
evidence that a man has not been heard of for many yeats, 

| is (ufficient evidence prima facie to prove him dead without 
| iſſue, ſo as to put the oppoſite/party upon proof that he (till 
4 _ exiſts, | Many perfons go to the 4% and. if Indios, 

and are never heard of more. In the mean time wha: is 
done upon ſuch a trial is no injury to the man or bis 
| iſſue, if he or they ſhall afterwards: appear and claim the 
= eſtate, Black, Rep. 404+ =Y 
4 b Hearlay 


Evidence. 


Hearſay evidence from a wife whoſe huſband is living 
2br0ad, of his declaration reſpecting his ſettlement, is ad- 
miſible when ſupported by flight circumſtances. _K. v. 
Holy Trinity in /archam, M. 22 G. 3. Gald. Caf, 141. 


VVV. Of | proceſs to cauſe witneſſes to appear. 


The compulſory means to bring in witneſſes, are of 
two kinds. 1; By proceſs of ſubpœna (A) iſſued in the 
kiog's name by the juliices, or others, where the trial is 
to be. 2. Which is the more ordinary and more effectual 
means (in criminal caſes), the juſtices that take the exa- 
mination of the , perſon accuſed, and the information of 
the witneſſes, may at that time, gr at any time after, and 
beſore the trial, bind over (B) the witneſſes to appear at 
the ſeſions and in caſe of their refuſal either to come, or 
to be bound over, may commit them for their contempt in 
ſuch refuſal, 2 H. H. 282. 5 n 

By the 27 C. 2. c. 3. When any poor perſon ſhall 
appear on tecognizance in any. court to give evidence 
againſt another accuſed of grand or petit larceny, or, other 
felony, the coutt may, at the prayer, and on the, oath of 
ſuch,perſon,.and on confideration of his circumſtances, 
order. the treaſurer. to pay him ſuch ſum as they ſhall think 
reaſonable for his time, trouble, and expence; which order 
the proper officer ſhall make out for the fee of 6d.; excegt 
in M:ddleſex, here the ſame ſhall be paid by the over leets 
+ of the poor where the perſon was appfeheaded. | 

And by the 38 G. 3. c. 19. The court where any per- 
ſon ſhall appear on recognizance or /ubpzna to give evidence 
as fo any grand or petit larceny or other felony, whether 
any bill of iadictment be preferred or not, may order the 
treaſurer io pay to him ſuch ſum as they {hall think reaſon- 
able, not exceeding the expences he was bona fide put unto, 
making alſo, if he ſhall appear to be in poor circumſtances, 
a reaſonable allowance for his trouble and loſs of time; 
which order the cletk of aſſize ot of the peace teſpectixely 
{hall forthwith make out and deliver to him, on being paid 
for the ſame Gd. and no mote; and the treaſurer upon 
light of the order ſhall forthwith pay the ſame. / 8.— 
And the jultices in ſeſhons trom time to time may lay 
down and alter ſuch rules and regulations concerning any 
colts or charges to be allowed to any perſon by virtue of 
this att, as to them ſhall ſeem juſt: which rules aud re- 
gulations, having received the approbation and ſignatute of 

one 


caufing witneſſet 
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one or more of the judges of aflize, ſhall be binding on all 

perfons whatſoever. /. g. * ia | 
Where a wht. - Where a witneſs is a prifoner in execution for debt, he 
— rag" 6 104" ag ro ae 
Winels how Oase was ſubparpacd ad teftificandum, and prayed a pri- 
N. +.viteged | Viiege from being arrelted, which was granted; and by 
.ind an rs the court, it will ſuperſede an arreſt upon meſne proceſs, 
_ but not upon an execution; yet the ſheriff in that caſe 
may be committed. for his contempt, Nevil's cate, 15 C. 2, 

. Trials, per pats, 310. | | 


666 


Penn! ty of # By the 5 Ec. 9. F 12. If any. perſon upon whom 
wirn='s not any procefs out of any of the courts of record within this 
N tealm ſhall. be ſerved, to teſtify or depaſe concerning any 


matter depending therein, and having tendered unto him, 
according to his countenance or calling, ſuch reaſonable 
ſum for his cofts and charges, as (having regard to the dif- 
tance of the places) is neceſſary to be allowed in that be- 
balf, do not appear, according to the tenor of the proceſ:, 
- . having not @ lawful and reaſonable impediment ; he ſha} 
forfeit 101. and.fhall yield ſuch further recqmpence ta the 
party grieved, as to the judge of the court, out of which 
the proceſs was awarded, ſhall ſeem meet, according to the 
ofs that the party which procured the proceſs ſhall ſuſtain; 
to be recovered by the party grieved, in any court of te- 
cord. 


1 


5 In the caſe of I/yat and Winkford, 2 G. 2. A motion 
A was made for an attachment againſt a perfon for not attend- 
= - ing at the aſſizes to give his evidence, being ſubpœnaed, 
. and having received one guinea for his charges, and being 
3 promiſed to have one guinea a day while there, and his 


charges paid. And a rule was made to ſhew cauſe. And 
afterwards cauſe was ſhewed, that an attachment ought 
not to go, but the party injured had his action upon the 
ſtatute of Eli. but the court thought that it was a good 
foundation for an attachment, the diſobedience to the ſub- 
pœna being a contempt of the court; and though an ac- 
= tion might be brought on the ſtatute, yet that was a more 
Y "g . dilatory method, and more difficult to proceed in, which 
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3 encouraged witneſſes not attending frequently upon trials, 


| at which they were ſubpeenaed to appear and give evidence. 
1 | And therefore the rule was made abſolute. L. Kan 
—_ 1529. 

. 1 Jn. the eaſe of Small and Whitmill, M. 10 G. 2. It vas 
= moved for an attachment againſt one //akefield, for not at- 


Evidente. 
tending to give evidence, being ſerved with a ſubpcena, 
The ticket and ſubpœna were not ſworn to have been 
ſerved perſonally ; but delivered to a ſeryant at the wit- 
nefs's houſe, who carried it up to his maſter, and brought 
down word, that he delivered it to his maſter, who ſaid he 
would attend, By L. Hardwicke Ch. J. This way 
of proceeding by attachment is a new method. I do not 


know that it has been determined, that ſerving a ſubpoena * 


on a ſervant, would be a ſufficient ſervice to maintain an 
ation, but however, to be ſure, it is not a ſufficient 


ground for an attachment, And Lee J. ſaid, It hath been 


lemnly determined, that you muſt not only have an af- 
fidavit of tendring the ſhilling, but likewiſe of a tender of 
reaſonable charges, to ground an attachment. And the 
attachment was denied. Caſ. Hardw. 313. Str. 1054. 

E. 14 C. 2. Chapman and Ponton. A witneſs was ſerved 
with a ſubpoena at Chefter, to attend the fittings at Guila- 
hall, and two guineas were tendred by the perſon who 
ſerved it, and be ing objected to as too little, he declared 
he would give no more. The witneſs not coming up, an 
attachment was moved for; but on ſhewing cauſe was diſ- 
charged ; the cout ſaying it was too little, and that the 
witneſs is not obliged to truſt to the court's allowing him 
more when he comes to the book ; for perhaps the party 
may not call him, and then it may be difficult for him to 
get home again: that this way of puniſhing as far a con- 
tempt was new, and practiſed only in this court: the com- 
mon pleas not doing it to this day, but leaving the party 
to bis remedy on the 5 El. c. g. and therefore they would 
not enter into any nice calculations of the expence, but 
copfined their inquiry to the queſtion, whether the non» 
attendance was thro* obſtinacy or not. Str. 1150. 
A. 22G. 2. Bowles and Fobnſon. It was moved for an 
attachment againſt one Terburgb, for not giving evidence 
at the aſhzes, He was ſubpcenaed, but had no offer to 
have his expences born; but came to the aſſizes, where 
money was tendred to him for that purpoſe, but he refuſed 
to be ſworn.— By Les Ch. J. Attachments are a new 
practice. I remember the firſt motion for them. It was 
then agreed, that the ſame reſtrictions ſhould be uſed in at- 
tachments as in actions on the 5 Eliz. one of which is, 
that a tender of expences ſhould be made at the ſervice of 
the ſubpœna. In this caſe, Yerburgh has not been ſub- 
pœnaed regularly, ſo as to ſubject him to the 5 Eliz. In 
order to be ſubject to an attachment, you muſt ſhew him 
guilty of a contempt of this court.— By Wright J. A 
: Per 
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665 Evidence, 


gerſon not properly ſubpœnaed is to be looked upon on] 
as a ſtander-by; and it is no contempt of the court dt 
„ Prius, for a ſtander-by to refuſe to be examined, much 
leſs is, it a contempt of this court, And the attachment 
was denied. * Black, Rep, 36, you 
And, by the court, in the caſe of Hammond and Star. 
art, H. 8 G. the witgeſſes ought to have a reaſonable 
time to put their affairs in order, that their attendance up. 
WT, : $* | ' — ' 
on the court may be. as little prejudice to themſclves a; 
poſſible. Ser, 510. FFP 
„ lo criminal caſes, if à wi gels hath been bound over, 
and do not appear, he ſhall forfdir his 'recognizance, 


TIT . ad e eee Ford >.» 
. Of the nanner of giving evidence. 


e © He who affirms che matter in iſſue, whether pla intiff or 
— Soy defendant,-ought to begin to give evidence.” Lit. 3b. 
Evidence to be The evidence both for and apainft à priſoner ought to 
pos oath, be upon oath, $2,090 4.45. exo; Foy | 
And if a peer is produced as a witneſs, he ought to be 
worn. 3 Keb. 61. Se Xx th * 
Lord Prgſien was committed by the court of quarter ſeſ.- 
fions; for refuſing to be ſworn to give evidence to the grand 
ury'on an indidment of high treaſon; and on his being 
brought by habeas corpus into the king's bench, Halt Ch.]. 
ſaid, it was a great contempt, and that bad be been thete, 
he would have ſined him, and committed him till he paid 
the fine; but being otherwiſe, he was bailed, 1 Salk, 
278. 4 e.O | | | 
Affirmation, ut a qusker's affirmation in all cafes not being cri- 
minal, ſhall be allowed 'as evidence, without an oath; 
but in criminal caſes his affirmation ſhall not be allowed, 
_ 78 BMW. c. 34. | 
: 4 Mult be peſidve. It is no ſatisfaction for a witneſs to ſay, that he thinks 
| or perſuades himſelf ; and this for two reaſons; by Cole 
Ch. J. x, Becauſe the judge is to give abſolute ſentence, 


- 


5 1 2nd ought to have more ground than thinking. 2. Becauſe 

= Judges, as judges, are always to give judgment ſecundum 

= _ allegata.. & probate, notwithſtanding that private perſons 
_ think otherwiſe. Dyer 53. 

* on Witneſſes may . The court may indulge a priſoner in examining the 

| — witneſſes apart, but he cannot demand it of right. St. Tr. 

; Ge | 

—_ Evidence to be In caſes of life, no evidence is to be given againſt a pri- 

. | 3 — — ſoner, dut in his preſence. 2 How. 428. * 


„„ 


1 
£ 
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Ae 
Eyvidente. 

II. 26 C. 3. X. v. Thomas. Spencer Crowther (a): A 
conviction for killing game was quaſhed, becauſe the ſame 
ſet forth only, that the depoſition of Edward Tye the wit- 
neſs, which had before been ſworn to before the juſtice, 
was again read over to him in the preſence and hearing of 
the ſaid T. S. Crowther, and that the ſaid Edward Tye again 
offirm:d his ſaid depoſition to. be true in the preſence and bear- 
ing of the aid T. S. Crowther. By the court: The wit- 
neſs ought to have been. re-ſworn in the preſence of the 
defendant; © Caf. by Durnf. and Ea, 1 V. 125. 

In every iſſue, the affirmative is to be proved, A ne- Witneſſes exn- 
pative cannot regularly be proved; and therefore it is 2% edith a ge- 
ſufficient to deny what is affirmed, until it be proved; but GD 
when the affirmative is proved, the other ſide may conteſt 
it with oppolite proofs ; for this is not properly the proof 
of a negative, but the proof of ſome propolitian totally 
inconſiſtent with what is affirmed : as if the defendant be 
charged with a treſpaſs, he neęd only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another place at the time, ot the like, Theory 
of Evid. 116, 117. by | 
But to this rule there is an exception of. ſuch caſes, 
where the law preſumes. the affirmative contained in the 
iſſue... Therefore, in an information againſt lord Halifax 
. for ring. to deliver up the rolls of the auditor of the 
exchequer : the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 
them; for a perſon ſhall be preſumed duly to execute his 
office; till the contrary appear. Id. 117. N 

A priſoner may not call witneſſes to diſprove what his A wen hal :not 
own witneſſes have ſworn. St, N. V. 2. 764. 792. 8 
A vitneſs ſhall not be permitted to read his evidence, Whether a wits 
but, he may look upon his notes to refreſh his memory. neis may read 
In Nee vo wane 4 Saved, gt 
' A witneſs, ſhall not be croſs examined, till he has gone When he may 
through. the evidence ſor the party on whole ſide he was int act 
produced... St, Tr. V. 29 9. 
It hach been admitted, dot in order to: hem. a variance Variances 
in the evidence, a depoſition takeq by a, witgeſs befare 
a juſſice of the peace, may at the priſoner's deſiſe be read 
at the trial, in order to take off the cxedit.of,ghe-witnefs, 
by ne wing a variance between ſuch depoſitions, and the 
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Aa] See this caſe more at large, tit. Gaus. 
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Which party 
Mall conclude. 


[> £0 


, „ teflify the t 


evidence given in court And for the fame reaſon {t 
ſeems agreed, that where a witneſs at one trial variey 
from his own evidence at another, in relation to the fanje 
matter, ſuch variance may alſo be given in evidence 
to invalidate his teſtimony at the ſecond trial, 2 Hau. 


430. 
Type counſel of that party which doth begin to maig. 


tain the iſſue, ought to conclude. Trial per pais, 220. 


A. Subpcena to give evidence. 


Gen the third, by the grace God. Great 
Britain, France, and Ireland ting, defender of the 
. faith, and ſo forth. To A. B. C. D. and E. F. greeting : 
Wi command you, and every of you, that all buſineſi being lad 
aſide, and all excuſey whatſoever ceoſing, you do in your proper 
perſons appear before our juſtices aſſigned to keep the proce in 
cur county of and alfo 10 and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid couny 
committed, at the general quarter ſeſſions of the peace, 10 by 
holden t in and for the ſaid county, on the 
day of — at the hour of ten in the forenoon of the ſame tay, 
10 teftify the truth, and give evidence on behalf of the inhabit. 
ants of the pariſh of in the ſaid county, againſt A. O. 
in a caſe of baſftardy. And this you are in no wiſe to omit, ur 
any of you to omit, on pain of one hundred » Witneſs Sir 
James 'Lowther, baronet, the —— y of — in ttt 
wn— year of our ren. © a =o © 


Note; There may be ſour witneſſes put in one ſubpena, 


YO ſubpoena ticket. 
To Mr. A. W. | 
B Y virtue of his majefly's writ of ſubpena to you diretied, 
and herewith ſbetum to you, you are perſonally to be befert 


his majeſly's juſtices of the peace for the county of —— at ih! 


general quarter ſeſſions of the peace to be holden for the ſaid 

county. at — in the ar trons BN ——— the —— 4% 
„and give evidence en beb 

. of the inhabitants of the pariſh of in the ſaid county, ageinf 


A. O. in a'caſe 7 mY. And this you are not ts omit, 


| | in 
| ; B!) thecourt c 
BB. Condition 


Evidente. 
B. Condition of a tecognizanee to appear and give 
Sine... 


HE condition of this recognizance is ſuch, that if the 
above bound A. W. ſhall perſonally appear at the nent 
general quarter ſeſſions of ib peace to be holden at —— in and 
for the ſaid county, and then and there give ſuch evidence as be 
hnoweth, upon a bill of indifiment to be exhibited by A. I. of 


w— tema, to the grand jury. agairf# A. O. late of n— 5 


in the ſaid county, yeoman, for the felonioufly taking and carry- 

ig the property F and in caſe 18h ford 
bill be found a true bill, then if the ſaid A. W. fall then and 
there give evidence to the jurors that ſhall paſi on the trial ef 
the ſaid A. O. upon the ſaid bill indic ment, and net depart 
thence without leave of the court, then this recogę nixance to be 

void, otherwiſe of force. | We 1 ITN 
Summons of a witneſs, See Dummons. 
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Eu!uxamination. 
17. ſelony » committed, and one is brought before a 


juſtice” upon ſuſpicion thereof, and the - juſtice fiads . 


upon examination that the priſoner is not guilty ; yet the 
_ ſhall not diſcharge him, but he Buſt either be 
ailed or committed: for it is not fit that a mat once ar- 
reſted and charged with felony, or ſuſpicion thereof, ſhould 
be delivered upon any man's diſcretion, without farther 

trial, Dalt. c. 164. 75 7 
In otder to whigh bail or commitment, the examination 
and information of the parties muſt firſt be taken, accord - 
ing to the following ſtatutes: bn Na Nan 
Tus or mere juſtices (i Q] er one of the ſaid: juſlices, le- 
fore they bail a perſon apprebemdod for felony (if the offence. is 
bailable ) SI take hit examination (A) and the. information 
(B) them that bring bim, of the fact and.tircumflances 
thereof, and the ſame, or at much thereof as ſball be material 
fo prove the felony, ſhall put in writing; which. exammation 
they ſhall certify ( tagetber with the bailment) at the next gene- 
ral gaol delivery, to be Walden within the limits of their com- 
miſſion, 18 2 P. & M. 6. 13. ſ. 4. EO oy 
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How long the 
priſoner may be 
detained before 
examination. 


Priſcner's exa- 
mi nation not to 
be upon oath. 
Examination 
may be ſigned. 


Examination. 


And they ſhall have power to bind by recognizance (C). al 
ſuch as do declare any thing material to prove. the :ffence, ty 
appear at the next general gaal delivery, to be holden «within the 
county where the trial ſhall be, then end there to give evide 
egainfl the party; and ſball certify ſuch recognizance in lit 
manner, |. 5, 

And if they offend in any thing herein, they ſhall be fined ly 
the juſtices of gavl delivery, Id. 

In lite manner, where the perſon it not bailed, but committed 
to ward, the juſtice or juſtices wha commit him, pol before 

uch commitment take the like . examination and information, 
and ſhall put the ſame in writing within two days after the 
ſaid examination, and fhall in like- manner. bind over the 
witneſſes 3 and certify the whole as above, 2 & 3 P. & M. 
c. 10. | 
Shall take bis examination] And in order thereunto, if by 
ſome reaſonable occaſion, the juſtice.cannot at the return 
of the warrant take the examination, he may by word of 
mouth command the conſtable or any other perſon to 
detain in cuſtody the priſoner till the next day, and then 
to bring him before the juſtice, for farther examination. 
And this detainer is juſtihable by the conſtable or any 
other perſon, without ſhewing the particular cauſe for 
which he was to be examined, of any warrant in writing, 
LH. H, 58s. ; : 

But the time of the detainer-muſt be no longer than is 
neceſſary for ſuch purpoſe ; for which it is ſaid, that the 
ſpace of three days is a reaſonable time, 2 Haw. 119. 

The examination of the perſon accuſed ought not to 
be upon oath, 1 H. H. 58s. 

But if upon bis examination he ſhall confeſs the matter, 
it ſhall not be #miſs that be ſubſcribe bis name or mark to 
it. Dalt: c. 164. 

W hich examination being voluntary, and ſworn by the 
juſtice or his clerk to be truly taken, may be given in evi- 
dence againſt the party conſeſſing, but not againſt others, 
1 H. H. 585. 2 Haw, 429. 

Infarmation of them that bring him] Or of other witneſſes, 
whom the juſtice may bring before him by bis warrant (D) 
for that purpoſe. 1 H. 1 586. Dat. c. 164. 


And this information muſt be upon odth. Dalt. c. 164. 
1 H. H. 586. | 

; And therefore, if a quaker is witneſs, his afirmation 
muſt not be taken in this caſe; for by the 7 & 8 . 
c. 34+ J 36. it is proyided, that no quaker ſhal] be _ 
. ö N mine 


Examination. 673 


mined for or againſt any perſon in any criminal cauſe, 
unleſs it be upon oath. | SS. 

And the ſaid information being upon the trial ſworn to May be giren in 
de truly taken, by the juſtice or his clerk, may be given in evidence, 
evidence, againſt the priſoner, if the witneſſes be dead or 
not able to travel. 1 H. H. 586. 

Or as much theresf as ſhall bh material to prove the felony 
Yet it ſeemeth alſo juſt and right that the juſtices who 
take information againſt a felon, or perſon, ſuſpected of 
felony, ſhould take and certify as well ſuch information, 
proof, and evidence, as goeth to the acquittal or clearing 
of the priſoner, as ſuch as maketh againſt the priſoner : 
for ſuch information, evidence, or proof ſo taken, is only 
to inform the king and his juſtices of the truth of the 
watter, Dalt. c. 165. | 
ball certify at the next gaol delivery] And yet for petty Examination to 
larcenies, and ſmall felonies, the offenders may be tried at be certified to 
the quarter ſeſſions, and the examinations and informations Place of trial, 
may be certified thither. Dalt. c. 164. | 

2 be bolden within the limits of their commiſſion] . And yet 
examinations taken by juſtices of the peace in one county, 
may be by them certified in another county, and there 
read, and given in evidence againſt the priſoner, Dali. 
6. 164. | | : 

To bind by recognizance] And upon refuſal may commit p,,., 
the perſon refifing 1 H. H. 586. , bound — 5 

And the parties grieved ought to be bound, not only to Pear and gire 
give evidence, but alſo. to prefer a. bill of indictment 4 


Igainſt the priſoner, Dale. c. 164. 


A. Examination of a felon, 


Weſtmorland, T HE examination of A. O0. — 

yeaman, taken before me Henry Chay- 
tor, doctor of laws, one of his majefly's juſtices of the peace for 
the ſaid county [or, in the cafe of bail, talen before us —— 
two of his majeſty's juflices of the peace for the ſaid county, and 
one of us of the quorum } the —— day — in the ——— 
Jear of the reign of — 

The ſaid A. O. bring churged before me [or, us] by A. I. 
jeman, with the felonious fealing out of the houſe 
of the ſaid A. I. at on the day of —— the follows 
my goods, to wit, of the value of —— he the ſaid A. O. 
upon bis examination not totem before me [or, us] confeſſutb 
that —— (or, denieth that ], Qt. 


Vor. I. XxX B. Inform - 


Examination. 


pu 
yr” v 


B. Information of a witneſs. 


Weſtmorland, 'q HE information of A. I. 7 
* Ie when oh es we 
ore |. 


C. Recognizance to give evidence, 
Weltmorland. D E it remembered, that on (65 
1 1 2 of eee in tb 
the reign 7 — A. I. of in the ſaid count 
man, 42 come before me Henry Chaytor, ; 65a of 32 
of the juſtices of aur ſaid lord the king, aſſigned to lac the peact 
in the ſaid county, and did acknowledge himſelf to owe to our ſaid 
bord the ling ten pounds of lawful money of Great Britain, un- 
der condition, that if be ſhall perſonally appear before the juſticy ., 
of our ſaid lerd the king, af the next general quarter ſeſſins 
the peace [or, gaol delivery] ta be holden in and for the ſaid 
county, then and there to give evidence in behalf of our ſaid 
lord the king, again/t A, O. late of —-——— who. being at- 
tac bed, and ſuſpected of felony, is now committed to the gaol of 
our ſaid lord the king in the ſaid county, then this recognizance 
. fo be void, otherwiſe of force, 


Or thus, to prefer a bill of indictment, and give 
evidence. 


Weſtmorland. E it remembered, that on the — day 

| — in the — year of the reign 
of =———— A. I. of —— in the ſaid county, yeoman, 
perſonally came before me Henry Chaytor, defer of laws, one 
of the juſtices of our ſaid lord the king, aſſigned to keep the 
peace in the ſuid county, and acknowledged himſelf to owe ts our 
faid lord the king, the ſum of — of good and lawful money 
7 Great Britain, to be made and levied of bis goods and chat- 
tels, lands and tenements, to the uſe of our ſaid lord the ling, 
bis heirs and ſucceſſort, if he the ſaid A. I. Hall fail in the 
condition indor /ed. H. C, 

The condition of the within written recognizance is ſuch, that 
whereas one A. A lats of — was this profent day brought 
before the juſtice within mentioned by the within bounden A. I. 
and was by him charged with the felongaus taking and carrying 
away of the gods of him the faid A. I. and chere. 
upon Was committed by the ſaid juſtice to the chmmen gaol in 7 


Eramination. 


fir the ſaid county : if therefore be the faid A. I. ball and do 
at the next general quarter ſeſſions of the peace [ or, gaol deli- 
any to be holden in and for the fail county, fer or cauſe to 
be pr erred, one bill indictment of the ſaid felony again the 
ſaid A. O. and ſhall then alſo give evidence there concerning 
the ſame, as well to the jurors that ſhall then inquire of the 
ſaid 78 as alſo to them that ſhall paſs upon the trial of the 
aid A. O. that then the ſaid recogntzance to be void, or elſe 
ts Hand in full force for the king. | | 


D. Warrant for a witneſs. 


Weſtmorland. | To the conſtable f 


W . oath hath been 2 before "+ a; K 
1 one of his majefty's juſti t em or t 
ſaid county, by A. —— or pow he the ſaid A.1. 
was {ately robbed at and that he hath good cauſe to be- 
live that A. W. of it @ material witnaſs to prove by 
tohom the ſaid robbery was committed; Theſe are therefore to re- 
quire you to cauſe the ſaid A. I. forthwith to come before me, ta 
give ſuch information and evidence as be knoweth concerning the 
ſaid offence, that ſuch further proceeding may be had therein, as 
to the law doth appertain. Given under my hand and. ſeal at 
— jo the ſaid county, the — day of — 
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Page 33. line . Fo 27 U. 3. Nast. 2. 
21, — 14. for (above) read (below). . 
252. — 19. for c. 1. read c. 13. 
270, — 20. for in the coſe read in the ere w_ 
m1 for ſ. 7. read c. 7. a 
323. — 26, for 294 read. 394. 
530. in the margin, a/ter adjourning add view, 
$50: line 27. for in read into. : 
388 — 21. %% 11 G. 3. read un.. 
506. — 9. fer 27 G. c. 20. read 27 C. 8. 6. 20. 
6% — ult. for ccurate read accurate, 
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